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THE INSURANCE INDUSTRY 


TUESDAY, MAY 24, 1960 


U.S. Senate, 
SUBCOMMITTEE ON ANTITRUST AND Monopo.y 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 11:15 a.m., in room 
9998, New Office Building, Senator Philip A. Hart presiding. 

Present: Senators O’Mahoney and Hart. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for the minority; Nicholas N. Kittrie, counsel for the minor- 
ity; Gareth M. Neville, assistant counsel: Louis Rosenm: an, attorney ; 
Paul S. Green, editorial director; and Gladys E. Montier, clerk. 

Senator Harr. The committee will be in order. 

The distinguished Senator from Wyoming, Mr. O’Mahoney, ad- 
vises that his bill w: as not the simple, noncontroversial sort that he 
anticipated the Interior Committee would consider quickly. Discus- 
sion continues and he has asked me, in view of the inconvenience 
being caused you, to open the hearing. He will join us just as soon 
as the Interior Committee heari ings conclude. 

The hearings scheduled for this week continue the review by this 
committee of insurance matters which was adjourned at the call of 
the Chair last summer. 

Generally speaking, I understand that the hearings this week will 
consider the matter of foreign insurance operations in this country. 
As announced, the opening witness today is Calvin L. Rampton of the 
Utah Bar. Mr. Rampton, will you be good enough to come forward ? 
You have provided the committee with a copy of your statement. It 
will be printed in full in the record. You are free either to read 
it in its entirety or not, as you please. 

Mr. McHucu. Before you begin, may I say, Senator, as you stated, 
these hearings today relate to the oper ation of foreign insurance com- 
panies in the United States, the various State laws relating to those 
operations and the ability of the States to enforce those laws. 

However, as the chairman of the subcommittee announced when 
we first discussed this subject, the committee is also very much inter- 
ested in problems such as the Inland E mpire Insurance Co. situation 
where a number of compi nies in different States are involved, involv- 
ing the ability of the States here to regulate corporations that are 
using subsidiary and related corporations in different States. 

Senator Harr. You may proceed, sir. 

5709 
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STATEMENT OF CALVIN L. RAMPTON, ATTORNEY, SALT LAKE CIty, 
UTAH 


Mr. Rampron. My name is Calvin L. Rampton. I am a lawyer, 
practicing at Salt Lake City, Utah. In November of 1955 the Ug 
Court for the District of Utah issued an order placing Inland Empire 
Insurance Co. in receivership and appointing Continental Bank & 
Trust Co. of Salt Lake City, Utah, as receiver. 

The law firm of which I am a member represented the bank in liqui- 
dating this insurance company. This work was under my direet 
supervision and control. I have been requested by the counsel of 
your committee to appear here today and relate the events which 
resulted in the insolvency of the Inland Empire Insurance Co. 

The information which I will give in this statement is based upon 
an examination of records, books, and documents, the taking of the 
depositions of persons involved, and the examination of witnesses in 
court proceedings. 

There were a number of corporations organized and doing busi- 
ness in various States of the United States which were involved in the 
transactions which resulted in Inland’s insolvency. Before giving a 
chronology of the events which caused Inland to be placed in receiver. 
ship, it is necessary to identify some of these corporations. 

Inland Empire Insurance Co. was a small insurance company organ- 
ized in the State of Idaho and doing business in Idaho. Its business 
consisted almost entirely of casualty insurance, that is, fire, automo- 
bile, and related lines. In 1951 Inland merged with Citizens Insur- 
ance Co., a Utah mutual company, writing a similar type of business. 
After the merger, the corporate structure became that of the Inland 
Empire Insurance Co., although the majority of the business which 
it now had came to the merger from Citizens. The company moved 
its headquarters to Salt Lake City, Utah. 

During 1951 and up until October 1952, the stock in the company 
was held by various individuals in the States of Utah and Idaho. The 
company appeared during this period to have been in a sound posi- 
tion financially, although it was hampered in the amount of business 
it could write by the limited reserves which it had available. 

Senator Harr. Can you tell the subcommittee something about the 
size of Inland Empire either before or after this merger you speak of? 

Mr. Rampton. Before the merger, I would say it might be writing 
gross premiums of $75,000 to $100,000 a year; after the merger, some- 
where around a half to three-quarters of a million dollars. 

Leadenhall Corp. of Nevada was a Nevada corporation owned and 
controlled by Stewart B. Hopps, a San Francisco insurance man. 
Judge Lewis Goodman, of the U.S. District Court for the Northern 
District of California, has held in a legal proceeding that. Leadenhall 
Corp. was the “alter ego” of Hopps. Principal offices of Leadenhall 
Corp. were in San Francisco and New York City. 

The United States Marine & Foreign Securities Corp. of New York 
was a New York corporation, also owned and controlled by Hopps. 
Hopps himself has testified that the stockholdings in this corporation 
were at all times the same as the stockholdings in Leadenhall Corp. 
United States Marine & Foreign Securities’ offices were also in New 
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York City and San Francisco in the same location as the Leadenhall 
Corp. offices. 

Mr. McHven. Mr. Rampton, do you know what sort of insurance 
operation United States Marine & Foreign Securities Corp was? 

Mr. Rampton. Apparently both Leadenhall and United States Ma- 
rine & Foreign Securities were reinsurance, brokerage insurance com- 

anies. They were not insurance companies, as such. They wera 
brokerage houses for reinsurance. UR 

Mr. McHueu. They were not licensed insurance companies in any 
particular States , i 

Mr. Rampton. Not to my knowledge, and I would say in all proba- 
bility they were not because I think they were not writing insurance 
themselves. 

Mr. McHveun. In the previous paragraph where you state the court 
held that the Leadenhall Corp. was the alter ego of Hopps, is there 
any connection with the legal proceeding where you represented the 
receiver ¢ 

Mr. Rampron. Yes; that statement is in the decision in the case 
which we brought against Hopps in the northern district of California. 

Swan-Finch Oil Co. is a corporation having its principal place of 
business in New York City and during the times with which we are 
here concerned was under the direction and control of Lowell M. Bir- 
rell, formerly of New York City and Bucks County, Pa., whom I am 
informed is now residing in Brazil. 

William Penn Fire Insurance Co. was a small casualty insurance 
company incorporated in Pennsylvania with its principal place of 
business in Philadelphia. Lowell M. Birrell at all times with which 
we are here concerned was president of this corporation. 

Central Standard Insurance Co. was a South Dakota insurance 
company. We have not been able to obtain good evidence as to the 
actual ownership of this company; however, both Hopps and Birrell, 
during the period here concerned, were active in its management and 
the establishment of its management policies. 

Mr. McHven. Mr. Rampton, what is the evidence that Mr. Hopps 
and Mr. Birrell were active in this management of the policies of 
Central Standard? 

Mr. Ramrron. Well, one evidence is: Hopps says it was Birrell’s 
company and Birrell says it was Hopps’ company. But over and above 
that, the presidency of the company at this time, as I recall, the presi- 
dent was a man by the name of Virgil Dardi, who had some association 
with Birrell. 

Then during 1955, while the Inland thing was hot, Hopps sent a man 
from Inland—I am trying to remember the man’s name, but it slips me 
for the moment—at any rate, he sent him up to Sioux Falls, S. Dak., 
to make certain changes in the corporate setup of Central Standard 
Insurance Co. 

We have in our possession the letters of direction to him from Hopps 
as to what he was to do with the Central Standard and such direction 
was consistent only with some form of ownership and management. 

I won’t say “ownership”: certainly consistent with some form of 
management. 

We have a number of letters from Hopps to various people concern- 
ing the management and operation of Central Standard. 
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Mr. Hopps claims that he was doing this merely as a reinsuranee 


broker for this company, but to my mind it was consistent only with | 


management and not with reinsurance advice. 
Mr. McHveu. Was there any evidence that Mr. Hopps had any 


ownership interest in William Penn Fire Insurance Co. which yoy | 


state at the time 

Mr. Ramrron. No, and I would doubt that he did. 

Royal American Insurance Co. was an Alabama insurance cop. 
pany in which everyone disclaims ownership. However, because this 
is the company through which Inland’s assets were drained away, ] 
wish to relate the evidence which we have regarding the organization 
and management of this company. 

This company was organized in the fall of 1954 by a Phoenix, Ariz, 
law firm by the name of Lewis, Roca, Scoville & Beauchamp. It was 
organized by them at the request of a man named Mark Goode, 
Goode told Mr. Roca of the law firm that he wished the stock jy 
Royal American to be issued in the name of the members of Mr, 
Roca’s law firm as nominees, the equitable owners of the stock to be 
Lowell M. Birrell and Stewart B. Hopps. 

In accordance with these directions, the law firm organized the 
corporation and took the stock in the names of the members. 

On January 12, 1955, Stewart Hopps wrote to Lowell Birrell with 
a copy to Mr. Roca advising Birrell that Royal American had been 
formed, that the stock was being held by the law partnership, one-half 
for Birrell. The letter requested Mr. Roca to write confirmation. 

On January 19,1955, Mr. Roca wrote a letter to Birrell with a copy 
to Hopps wherein he stated that he and his law partners were holding 
the stock one-half for Birrell and one-half for Hopps. Hopps ae- 
knowledged receiving a copy of this letter. Neither Mr. Hopps nor 
Mr. Birrell made any response to this letter until September 23, 1955, 





mis 
after the insolvency of both Inland and Royal American, at which 
time Birrell wrote disclaiming ownership. 

During the short period of time that Royal American actually 
operated, its books and records were kept by Lewis B. Nagy in 
Hopps’ office at 44 Wall Street in New York. 

Mr. McHucu. What sort of an insurance company was Royal 
American? What business are they in? 

Mr. Rampton. Royal American was licensed by the State of Ala- 
bama to write casualty insurance. I am sure fire and automobile, 
and I don’t know what related lines, but certainly fire and automobile. 

Mr. McHven. Do you have any information concerning the 
solvency of this company, the extent of its assets and its reserves! 

Mr. Rampron. At what time ? 

Mr. McHven. Prior to the time that you are speaking of here 
where you subsequently tell of the difficulties they encountered. 

Mr. Rampton. It posted $100,000 with the insurance commissioner 
in the State of Alabama as a deposit or security as a condition to its 
doing business, and so far as I can tell, that $100,000 is the only 
valuable asset it ever had except the cash that went through it, as I 
will relate in a few minutes. 

Now it did have on its books at one time certain securities that pur- 
ported to have value, but I think they never did have any great 
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value. We got some of them subsequently, and they have proved to 
be of no value at all up to this date. 

Nagy testified that he received frequent phone calls from Hopps 
relating to Royal American affairs. The evidence which we have 
further shows that the last $100,000 of Royal American assets, a bond 
on deposit with the insurance commissioner in the State of Alabama, 
was withdrawn by Mr. Hopps’ secretary, Mrs. Loretta Lindhauer, 

Greater New York Industries was a New York holding corporation 
owned and controlled by Lowell M. Birrell. 

Louisville Fire & Marine Insurance Co. was a Kentucky insurance 
corporation engaged in the casualty business, the common stock of 
which was owned by Greater New York Industries. 

With the identities of these corporations in mind, I will proceed 
to relate the nature of their dealings with the Inland Empire Insur- 
ance Co. 

On August 25, 1952, a contract was entered into between Leaden- 
hall Corp., Inland Empire Insurance Co. and certain of the majority 
stockholders of Inland Empire Insurance Co. by which Leadenhall 
Corp. was to acquire 28,000 out of the 40,000 outstanding shares of 
ek of the Inland Empire Insurance Co. 

The stock was never issued to Leadenhall Corp. as the contract 
provided, but on October 3, 1952, was issued to Leadenhall’s sister 
corporation, United States Marine & Foreign Securities. | 

Shortly thereafter the stock was returned by United States Marine 
& Foreign Securities and was issued in the names of a number of in- 
dividuals all of whom were mere nominee holders for Hopps or his 
corporations. 

Mr. McHvucn. Do you know what consideration was paid for this 
stock ? 

Mr. Rampton. By whom? 

Mr. McHvueu. By the purportedly buying corporation originally, 
which I gather was United States Foreign Securities. 

Mr. Rampton. The original consideration, I think, did come from 
Leadenhall, and it was $250,000. However, I would like to point out 
that within 3 months Leadenhall had withdrawn from Inland cash 
in excess of twice that amount, so that Leadenhall had its money 
back in a very short time. 

Two of these nominees, Mr. Otis Clark and Mr. George Helmer, 
residents of San Francisco, testified that they had no knowledge they 
were stockholders until they were approached by Mr. Hopps’ secre- 
tary requesting them to endorse the stock certificates, endorse a divi- 
dend check, and execute a proxy on their stock in favor of Mr, Hopps’ 
representative in the Inland Empire Insurance Co. management. 

In late October or early November of 1952, a Mr. O. B. Callaway, 
who was an employee of Commercial Underwriters of Rhode Island, 
also a Hopps-owned company, came to Salt Lake City and assumed 
the position as vice president of Inland Empire Insurance Co. 

Although the former president of the company continued in office, 
and the minority stockholdings continued to have representation on 
the board of directors, from the time of his arrival at Inland in late 
1952 up until the time of Inland’s insolvency. 

Mr. Callaway was in direct charge of the operations of the Inland 
Empire Insurance Co. in Salt Lake City, Utah. Although the minor- 
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ity board members continued to attend meetings, except in a fey 
instances to be hereinafter related, they appear to have relied entirely 
upon the advice of Callaway in whatever actions they took as members 
of the board. The nominee holders of the stock executed proxies jn 
favor of Callaway so that he at all times held in his hands the power 
to select the members of the Board. 

By the terms of the purchase agreement previously mentioned, 


Leadenhall Corp. was to act asa reinsurance broker for Inland Empir | 


Insurance Co. It did so act and charged a commission of 214 percent 
on all premiums on reinsurance coverage which it placed for Inland, 
During the balance of the year 1952 and during 1953 and 1954, 
Inland, under the direction of Mr. Hopps and his appointee, Mr. 
Callaway, expanded its business greatly. This great expansion was 
made possible in spite of the limited reserves by the fact that a large 
percentage of its business was reinsured with other companies. 

For the most part the reinsurance obtained during this period was 
good coverage, and the reinsurance carriers, with a few exceptions, 
responded on their treaties when Inland got into financial trouble. | 

I might say here I met here in the hall this morning a Mr. Brown 
who represented some of these insurance companies that negotiated 
with me in settling some of these reinsurance policies with the Lloyd’s 
companies which did respond. 

We had a little trouble but not too much. They responded on their 
policies with Inland. 

Mr. McHveu. Is that a substantial amount? 

Mr. Rampton. $50,000 to $75,000. I don’t remember how much. 
It was less than $100,000, I am quite sure of that. 

In the spring of 1954, Mr. Forrest Walden, a well-known Salt Lake 
businessman, and one of the directors representing the minority stock- 
holdings in Inland Empire Insurance Co., discovered through a news 
dispatch that Stewart Hopps was connected with Leadenhall Corp. 
Up to that time Hopps’ connection with Inland through Leadenhall 
had not been generally known. 

At the time Hopps was being subjected to considerable publicity 
because of a suit filed against him by the receiver of the Rhode Island 
Insurance Co. with which Hopps had been connected, and which had 
likewise become insolvent. Mr. Walden met with Mr. Hopps in San 
Francisco and informed Hopps that he, Walden, would have to termi- 
nate his connection with Inland Empire Insurance Co. because he did 
not want to be associated with Hopps. 

Hopps, evidently desiring to keep Walden on the board for prestige 
purposes, asked Walden not to resign and stated that he, Hopps, had 
made arrangements to divest himself of his Inland holdings. 

At this meeting or a day or two later, he stated that he was selling 
all of his Inland stock to a New York corporation by the name of 
Swan-Finch Oil Co. On May 13, 1954, the stock certificates held by 
Hopps’ nominees were turned in and the stock was then reissued to 
Swan-Finch Oil Co. which, as I have previously related, was under 
the control of Birrell. 

Mr. McHven. Was there testimony in the proceeding which you 
handled concerning the arrangements between Walden and Hopps? 

Mr. Rampton. Yes, both Mr. Hopps and Mr. Walden, through a 
deposition, confirmed this meeting in California. There was some 
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uncertainty as to whether or not Swan-Finch Oil Co. was mentioned 
at this particular meeting. As I recall, Mr. Hopps stated that he had 
already made arrangements to transfer to Swan-Finch when this 
meeting occurred. 

Mr. Walden’s recollection was that Hopps said he had made ar- 
rangements but it was some time later that he identified the company 
to which the stock was to go. 

Mr. McHueu. It is clear, as I understand it, that the purpose of 
the transfer was in order to make it clear to everybody that Stewart 
Hopps was no longer connected with Inland Empire? 

Mr. Rampron. That is right. 

Hopps maintained during a lawsuit against him in San Francisco 
that the sale to Swan-Finch Oil Co. was a bona fide sale and that 
from the date of such transfer he, Hopps, had no connection with 
Inland Empire Insurance Co. except as a reinsurance broker and 
adviser. 

On the other hand, Lowell Binell told me when I met with him in 
his office in May of 1956, that it was not a bona fide transaction and 
that he consented to take the stock in the name of Swan-Finch only 
as a front for Hopps who actually continued as the beneficial owner. 

Birrell’s position in this is substantiated by the fact that im- 
mediately after the transfer of the stock to Swan-Finch Oil Co., 
Swan-Finch exercised proxies in favor of Mr. Callaway, who had 
been placed with the company by Hopps. Furthermore, Hopps con- 
tinued to claim the dividends of Inland. 

Mr. McHveu. What evidence is there concerning the considera- 
tion that Swan-F inch paid for the acquisition of the stock ? 

Mr. Rampron. Very little and very uncertain evidence as to wheth- 
er anything ever was paid for this stock to Mr. Hopps by Birrell. 

Now, there is one thing, while you are on that, that I haven’t 
covered in this statement. At a later date there were 50,000 addi- 
tional shares of Inland stock issued in the name of Swan-Finch, and 
Mr. Birrell’s check for $500,000 was paid into Inland for this stock. 

But the same day that Inland got Binell’s check for $500,000, 
Inland purchased $500,000 worth of stock in Birrell companies, 
which since that day have proved to be valueless. 

So Inland actually, although it ran $500,000 through its book for 
this new 50,000 shares of stock, actually got the Birrell securities 
for the stock. 

Mr. McHvucu. Does Hopps contend that he received any valid 
consideration from Birrell or from Swan-Finch ? 

Mr. Rampron. I am not sure. I don’t remember, I can’t remember 
the evidence on that point. My recollection was that Mr. Hopps said 
he got nothing at this time; that at a later date he did receive not 
all that he was to get but part of what he was to get. 

In fact, we had a letter which Hopps had written in 1955 in which 
he was claiming the dividends of Inland Empire Insurance Co., and 
his explanation of this letter was that he had never received the con- 
sideration which he was to receive. 

Therefore, although he was no longer the owner of the stock be- 
cause he hadn’t been paid for it, he thought he was entitled to the 
dividends from it. 
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During the next year, however, both Hopps and Birrell exercised 


dominion and control of Inland Empire Insurance Co., which ap. | 


pears to be consistent only with some form of ownership, as I will here. 
after point out. 


Between May of 1954 when the stock of Inland was transferred | 


to Swan-Finch Oil Co. and the end of the year 1954, Inland con- 
tinued to operate very much as before. It was expanding rapidly and 
an extraordinarily large percentage of its business was reinsured, 

Hopps through his Leadenhall Corp. was collecting a 214-percent 
commission on all this reinsurance, even though he, himself, later 
testified that the customs of the trade required that the receiving com- 
pany and not the ceding company ordinarily paid the commission to 
the broker on reinsurance. 

Generally, however, in spite of this drain, Inland appears to have 
beeen in fairly good financial shape immediately prior to the end of 
the year 1954. “At that time a series of events occurred which rapidly 
brought Inland to disaster. 

Mr. McHwen. You say here that Mr. Hopps was receiving a 214. 
percent commission ? 

Mr. Rampton. Yes. 

Mr. McHvuen. From the company that was ceding the business, 
Mr. Hopps testified that this was not the custom in the trade? 

Mr. Rampton. That is right. 

Mr. McHveu. Do you have any reason to believe that, in addition, 
Mr. Hopps may have also been receiving a commission from the re- 
ceiving company ? 

Mr. Rampton. I don’t know because at the time that we tried this 
ease, I didn’t know where the Leadenhall books were. I know where 
they are now, and as soon as I can get hold of them, I —— to make 
use of them, and I could find that out, but right now I don’t know 
whether he was getting a commission from both ends or not. 

Mr. McHuaeu. Do you have information concerning the total extent 
of his actual dollar payments from these 214- percent insurance 
commissions ? 

Mr. Rampton. Yes. Over the period from October of 1952 up 
until the end of 1954, the commissions that Hopps took credit for in 
this transaction were between $200,000 and $225,000. That would 
be the 21% percent of the business that had gone through Leadenhall. 

Mr. McHveu. Would you say that in the normal course of things 
this is the commission that would be paid by the ceding company to 
Mr. Hopps only if the ceding company, in fact, was controlled or 
managed by him or someone under his direction ? 

Mr. Rampton. Well, I have Mr. Hopps’ testimony and I am told by 
other people in the reinsurance business that ordinarily the commis- 
sion is paid at the other end, so I assume that a reinsurance broker 
would have to have some control over the ceding company to get that 
favorable a contract. 

Mr. McHvenu. Was it your conclusion that this was just another 
device for draining off some of the funds of Inland Empire? 

Mr. Rampton. Hopps makes his living as a reinsurance broker. 
The reinsurance business, itself, of course, is a proper business. Hopps 
was doing two things here: 
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First, he was taking this commission, which, as I understand it, 
is higher than the ordinary commission charge. He was taking it 
from the ceding company. Whether he was taking it from both 
ends, I don’t know, but he was taking it at least from the ceding 

pany. 
ar : great deal higher percentage of Inland’s business was being 
reinsured than is ordinarily reinsured by a casualty company. Some- 
times we would reinsure—on this Louisville, 100 percent of it, and 
it wasn’t uncommon to have it reinsuring 70 to 75 percent of the 
business. 

Mr. McHueu. What does it mean when a company reinsures 100 
percent of the risk or a combination of risk ¢ : 

Mr. Rampton. Reinsurance is a contract, or it is usually referred 
to, a treaty, by which an insurance company which has written a 
policy to some member of the public pays a portion of the premium 
on this policy over to a second insurance company, and that second 
insurance company agrees to pay the first insurance company a cer- 
tain percentage of the loss on this policy or group of policies if losses 
occur. 

Now, you have men here that know a great deal more about reinsur- 
ance than I do, but, as I understand it, reinsurance is generally of 
two types. There is what they call facultative reinsurance, which 
relates to reinsuring a specific policy that the primary company has 
written or is about to write, in which case the reinsuring company 
knows all about the risk that is to come. 

The second is quota share reinsurance, under which the receiving 
company agrees to write—to reinsure or underwrite a certain percent- 
age of all the business that the primary company may develop or all 
the business in a certain field that it may develop. 

Now, reinsurance generally has two purposes, as I understand it. 

The first one is to spread the loss out, the danger of loss on a big 
policy. The second one is where a small company has written up to 
the hmit of its reserves so it can’t write any more, it can reinsure a 
portion of its business and that reinsured portion of the business on 
its books is treated as if the business weren’t there at all, so the com- 
pany is now in a position to write more business. 

That was the primary purpose of Inland in getting reinsurance. 
We found very few large policies where the risk of exposure in a 
single catastrophe was great. Inland’s reason for obtaining rein- 
surance was that it had written up to the limit that it could write 
without reinsurance, but by reinsuring this business, its capacity to 
write more business was restored. 

Does that answer you? 

Mr. McHveu. Yes. 

The reinsurance that we are talking about here is most of this so- 
called quotashare reinsurance ? 

Mr. Rampton. Yes, we had a few facultative policies, but most of 
it was quotashare. 

Mr. McHvueu. Did you happen to know whether or not any of the 
reisurance involved here from Inland to any of these other com- 
panies was, in turn, reinsured with other companies? 

Mr. Rampton. Oh, yes. 

Mr. McHvexn. With which Mr. Hopps was connected ? 
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Mr. Rampton. Yes, I will mention one of those later. P until 
this time, up until the time I am speaking of now, until 1954, as ] 
said, most of this reinsurance was good. It was with Lloyd’s com. 
pany and with other companies that did respond, as I w ill relate j in 
a minute. 

After 1954, the reinsurance wasn’t good. There was a re-reip. 
surance through other companies, but I will come to that in a minute, 
if I may. 

Mr. McHven. Let me ask you this further question concerning the 
nature of these reinsurance arrangements. In the case of risk or 
a quotashare treaty that covers a great volume of business, where 
the reinsured takes 100 percent reinsurance arrangement, does this, 
in substance, mean that the reinsurer is the one who is being consid. 
ered to be liable in this policy ? 

Mr. Ramrron. That is right. 

On 100 percent reinsured ‘business the primary company is not in 
the insurance business at all. They are in the brokerage business and 
they are just taking a commission off for brokering the thing. 

However, generally, you don’t get 100 percent reinsurance because 
the receiving company wants the ceding company to be on for a 
substantial portion of the risk so that the ceding company will bea 
little bit more careful in the type of business they “choose. 

In other words, the ceding company could burn up the reinsuring 
company on a 100-percent policy or a 90-percent policy by picking 
poor risks that were easier to get. 

Mr. McHvuen. Mr. Rampton, will you say, then, whether a great 
percentage of the risk, either 100 percent or a large amount of it, is 
reinsured, that in order to adequately protect the policyholders’ of 
the or iginal i insurance company, It 1s equally important that you know 
what the financial structure and the reserve position is of the rein- 
surer as it is of the original insurer ? 

Mr. Rampron. When you get up above 50 percent reinsurance it 
is more important to know the structure of the reinsuring company 
than the original insurer. 

In the late fall of 1954, Louisville Fire & Marine Insurance Co, 
which I have previously identified as being a Birrell-owned company, 
was in financial straits and was before the Franklin County Court in 
Kentucky for rehabilitation or liquidation proceedings. 

In December of 1954, Stewart Hopps directed C. B. Callaway, his 
executive vice president of Inland Empire Insurance Co., to come to 
New York to participate in discussions concerning the Louisville Fire 
& Marine Insurance Co. 

At a series of meetings in New York attended by Callaway, Hopps, 
Birrell, and certain other persons, it was pr oposed that Inland Em- 
pire Insurance Co. take over the assets and liabilities of Louisville 
Fire & Marine Insurance Co. Callaway was sent down to Louisville 
for the purpose of determining the exact financial status of Louisville 
Fire & Marine Insurance Co. 

On his return he reported to the group that it appeared that Louis- 
ville Fire & Marine’s liabilities exceeded its assets by about $600,000. 
Nonetheless, the group decided that. Inland should take over the 
assets and liabilities of the Louisville c ompany. 
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When this proposal was presented to the board of directors of In- 
land for approval, however, strenuous opposition to the proposed 
takeover was raised by the members of the board of directors repre- 
senting minority stockholders. 

It was then proposed that to protect Inland in the takeover of 
Louisville Fire & Marine Insurance Co., Birrell, through his holding 
company, Greater New York Industries, would issue to Inland a guar- 
anty to indemnify Inland against loss on the Louisville business up to 
a total of $600,00( ), 

Mr. McHucu. Greater New York Industries is the holding com- 
pany which owned stock in Louisville Fire & Marine? 

Mr. Rameron. That is right, the common stock. 

Furthermore, the Louisville business taken over by Inland would 
be 100 percent reinsured by Birrell’s William Penn Fire Insurance 
Co. and by the Central Standard Insurance Co. of Sioux Falls, S. Dak. 

As I have previously stated, we have no competent evidence as to 
exactly where the ownership of this company lay. Hopps in a San 
Francisco trial testified that the beneficial ownership and control of 
this company was in Birrell. Birrell, on the other hand, stated to 
me that it was a Hopps company. At any rate, the proposal thus 
made for the takeover of the Louisville assets and liabilities was ap- 
proved by the board of directors of Inland Empire Insurance Co. 

I might say that this was substantially the last act that that par- 
ticular board of directors ever performed because they started looking 
at the thing very carefully, so they were removed from office and an 
allemployee board of directors was placed in control of Inland Em- 
pire Insurance Co. | 

Therefore, the subsequent events I will relate, although some of 
the were approved by the board of directors of Inland, it was an em- 
ployee board that Callaway put in with the stock proxies which he 
had. 

Mr. McHwueu. This was by virtue of the control which Callaway 
had over the company’s affairs because of the proxies which he held ? 

Mr. Ramrron. By this time they were Swan-Finch proxies back- 
ing Callaway. 

On the face of the proposal it looked fairly sound. Inland would 
acquire Louisville’s rather extensive agency account. It would do 
this without cost or risk to Inland because Inland was indemnified 
against the loss represented by the difference between Louisville’s 
assets and liabilities by the guarantee of Greater New York In- 
dustries. 

Furthermore, Inland was guaranteed against the risk of the Louis- 
ville business by the 100-percent reinsurance of William Penn and 
Central Standard, making Inland nothing more than a conduit of the 
business of these two reinsuring companies. 

By about the last of April 1955 it was apparent that the takeover 
of the Louisville assets and liabilities had been a major error so far 
as Inland and its reinsurers were concerned. 

In the first place, it developed that Callaway’s report as to the 
excess of liabilities over assets was erroneous. Rather than being 
$600,000, this deficit was approximately $2,300,000. According to the 
statement of Louis Nagy, who was employed by Louisville at this 
time, the liabilities of Louisville were deliberately understated by 
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approximately $1 million, with the knowledge and approval of both | 


Hopps and Birrell. 

Furthermore, the Louisville business was running off at an ey. 
tremely high loss ratio and as a third item, many of the accounts 
receivable from agents which were part of the Louisville assets wer 
proving uncollectable. The demand for the payment of claims op 
Inland and, in turn, by Inland on its reinsurers, Central Standarq 


and William Penn, was becoming extremely heavy. Mr. Hopps has | 
testified that in his opinion it would not have rendered William Penn 


or Central Standard insolvent to have responded on their reinsurance 
contracts, but would have seriously impaired their financial statys, 

Mr. McHvuen. Mr. Rampton, from your knowledge of William 
Penn and Central Standard Co., do you think that is true? 

Mr. Ramrron. I don’t have enough knowledge of those two com- 
panies to form an opinion, Mr. Counsel. 

Mr. McHven. Do you know whether or not the Insurance Com. 
missioner in Kentucky was familiar with the fact that Louisville had 
reinsured with William Penn and Central Standard in this fashion? 

Mr. Ramrron. You mean was he aware that the business which 
Inland was taking from Louisville was being reinsured ? 

Mr. McHvuen. Right. 

Mr. Rampton. Well, I wouldn’t know about that. I don’t suppose 
he would be particularly concerned about that. He was concerned, of 
course, about the policyholders of Inland Empire Insurance Co. 

Mr. McHven. I am thinking of 

Mr. Rampton. I mean of Louisville. He was concerned primarily 
with the Louisville policyholders, and he wanted to get Louisville out 
of the woods in some way, and I suppose this looked to him like a 
pretty good solution, as it looked on the surface to the directors of In- 
land Empire. Unless he was aware—and I have no reason to believe 
that he was—that Louisville was in a lot worse shape than it appeared 
on the surface to be. I can’t see that he would have been concerned 
about that. 

Mr. McHvuen. What do the two reinsuring companies, William 
Penn and Central Standard, get from Louisville when they take over 
this reinsurance ? 

Mr. Rampton. They get all of Louisville’s assets. The assets and 
liabilities both just siphoned through Inland into William Penn and 
Central Standard. 

There was a lot of cash, and there were a lot of Government bonds 
that were on deposit with various State commissions, as a condition 
of Louisville doing business in those States. Although Louisville was 
insolvent, it did have a lot of good assets. 

Mr. McHven. And so, in substance, whatever assets Louisville had, 
being insolvent, were moved physically to the reinsurers, William 
Penn in Philadelphia and Central Standard in South Dakota? 

Mr. Rampton. That is right. 

Mr. McHver. Wouldn’t the insurance commissioner, who has the 
problem of regulating the affairs of a company licensed in Louisville, 
Ky., have an interest in knowing where the assets of Louisville are 
going? 

Mr. Rampton. Of course, I suppose as far as he knew, they were 
going to Inland, and Inland had had an examination shortly before 
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that time, and was in fairly good shape. However, this was an awful 
lot of business for even Inland to be taking over. I really don’t know 
enough. It appears to me that he should have made some further in- 
quiry * than he did. 

Probably, I think maybe the court in Franklin County, which had 
the jurisdiction of this proceeding, should have made some further 
inquiry. 

But the fact was that they were more interested in getting some com- 
pany to take over this Louisville business, some company that ap- 
peared to be solvent, and Inland did appear to be solvent. 

So far as I know, this proposal of reinsurance came up only a week 
or 2 or 3 weeks after the actual takeover was approved down in the 
Franklin court, because the first proposal for Inland to take over was 
made without this reinsurance policy or this reinsurance provision in 
it at all. 

In June of 1954, contracts were executed between Inland Empire 
Insurance Co. on the one hand and Central Standard and William 
Penn on the other hand, canceling abinitio the contracts of reinsurance 
between Inland and the other two companies. The cancellation con- 
tracts were executed on behalf of Inland by Callaway; on behalf of 
William Penn, by Birrell; and on behalf of Central Standard, by an 
officer of that company. 

William Penn and Central Standard on the cancellation of this 
business returned to Inland Empire $1,140,000, which Inland had pre- 
viously paid to these two companies as premium on the reinsurance 
contracts. Birrell, through Greater New York Industries, paid inland 
approximately $600,000 in purported satisfaction of the guaranty 
which had been given to indemnify Inland against loss. All of these 
amounts were deposited in a bank account of Inland Empire at the 
Manufacturers Trust Co. in New York City. 

Mr. McHvuen. Mr. Rampton, would these two figures taken to- 
gether, in your opinion, constitute the bulk of the assets of Inland 
Empire? 

Mr. Ramrron. Bulk of the assets of Inland Empire? 

Mr. McHwen. Yes. 

Mr. Rampron. Well, yes, they would constitute more than half of 
it at that time. When you say “the assets,” they would constitute 
considerably more than the net worth of the company. 

As to whether they would constitute more than half of the assets, 
I don’t know. We had certain Government bonds on deposit in vari- 
ous States, both ours and the Louisville. However, I think there were 
only about $800,000 of those. So, apparently, these two figures be- 
tween them would be considerably more than half of the assets of 
Inland. 

Contemporaneously with these cancellations with William Penn and 
Central Standard, a new contract of reinsurance was entered into be- 
tween Inland Empire Insurance Co. and Royal American Insurance 
Co. picking up the reinsurance of the Louisville Fire & Marine port- 
folio which had been dropped by Central Standard and William Penn 
as of January 1, 1954, which had been the effective date of the original 
William Penn and Central Standar d contracts. 

47932—61— pt. 102 
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Royal American, as you will recall, was the Alabama corporatioy 


which I discussed earlier. Royal American Insurance Co. was a smal] | 


company, its only valuable assets being the $100,000 which it had post. 
ed with the insurance commission in Alabama as a condition of doing 
business. 

It was, therefore, unqualified to take on a reinsurance contract of 
this size. This matter was adjusted on the books, however, by a pur. 
ported further reinsurance by Royal American of the Louisville port. 
folio with a company by the name of General Assurance, Ltd., of 
Newfoundland, Canada. 

As the situation now stood, Central Standard and William Pen) 
were off the hook. Inland Empire had received back from these com. 
panies and Birrell $1,740,000, which was on deposit in its bank account 
in the Manufacturers Trust Co. in New York. Royal American and ip 
turn General Assurance, Ltd., of Newfoundland, Canada, were on the 
risk on the Louisville portfolio. 

On the same day that the money was returned and put in its bank 
account at Manufacturers Trust Co., Callaway, who had now returned 
to Salt Lake City, received a telephone call. 

Mr. McHvuen. Mr. Rampton, before you go into that, may I ask 
you as to the law in Alabama, would there be any insurance regula- 
tion which would apply in the case of a company having only an asset 
of $100,000 consisting of a posted bond being in a position to take over 
a reinsurance contract of this magnitude? 

Mr. Rampron. I am not entirely familiar with the Alabama 
law, but Iam sure there would be. I am sure that without some form 
of reinsurance, Royal American could not under the laws of Alabama 
or under the laws of any other State take on a reinsurance contract of 
this size or take on any insurance of this bulk. And so without the 
reinsurance contract, it could not have done so. 

I was telling of Callaway’s telephonecall. He first testified that this 
call came from Hopps, but later stated that he did not remember 
where it came from. At any rate, he was instructed to sign a number 
of checks in blank on Inland’s account at Manufacturers Trust Co, 
and also to have them signed in blank by an Inland Empire accounting 
employee, who was the consigner on the account. He was instructed 
thereupon to send these blank checks to New York by courier and de- 
liver them personally into the hands of Lowell M. Birrell. 

This was done, the checks being delivered personally to Birrell in 
his office in New York on June 2, 1955, by an employee of Inland 
Empire who had been sent by air to New York for that express pur- 
pose. These checks were made out in amounts totaling $1,739,808.64 
in favor of Royal American Insurance Co. and deposited in Royal's 
account. 

At the same time Royal American Insurance Co. made checks on 
its account checking out the funds which it had received on the Inland 
checks, together with other funds which it had, in favor of William 
Penn and Central Standard. In return, Royal American received 
certain securities, mostly in Birrell-owned or controlled companies, 
which securities have subsequently proved to have little if any value. 

At the same time that these transactions were going on, Callaway 
back in Salt Lake City caused to be transferred from Inland to Royal 
American Insurance Co. a good first mortgage which was in Inland’s 
portfolio having a value of approximately $300,000. 





Roy 
James 
Amer’ 
spond 
the re 
which 
be not 

The 
found 
busine 
as we: 

Me: 
ance ] 
portf 

In 
Idahe 
or no 
Inlan 
the L 
in th 
and h 
of th 
some 

As 
torne 
of th 

actua 
suits 
still 
while 
time 
Wi 
whic 
were 
have 
from 
gene 
ing € 
On 
suits 

Birr 

time 

proy 

to r 

Cou 

It 


AD 
agai 
havi 
seve! 
and 
Low 
the 
esta] 
of $ 





tion | 


nal] 
OSt- 
ving 


t of 
yur. 
OIt- 
, of 


enn 
om- 
unt 
d in 
the 


ank 
ned 


ask 
ula- 
sset 
yer 


ama 


Orm | 


ama 


t of | 


the 


this 
rber 


iber 


ting 
ted 
de- 


1 in 
and 
pur- 


val’s 


3 on 
and 
iam 
ived 
ries, 
Jue. 
way 
pyal 
nd’s 


THE INSURANCE INDUSTRY 5723 


Royal American immediately transferred this mortgage on to St. 
James Corp., another Birrell company. These transactions left Royal 
American Insurance Co. nothing but a shell. It was unable to re- 
spond and it did not respond to Inland’s demands for payment on 
the reinsurance treaty. General Assurance, Ltd., of Newfoundland, 
which had supposedly reinsured Royal American, also turned out to 
be nothing but a corporate shell. 

There was a corporation by that name organized at St. Johns, New- 
foundland; however, it had never been qualified to write insurance 
business by the Insurance Commission of Newfoundland, nor so far 
as we can find by any other insurance commission anywhere else. 

Meantime, Inland Empire was being pressed with claims on insur- 
ance policies arising out of the Louisville Fire & Marine Insurance Co. 
portfolio which it was utterly unabletomeet. | 

In September of 1955, the insurance commissioner of the State of 
Idaho took over the control of Inland Empire to determine whether 
or not it could be rehabilitated. In November of 1955, creditors of 
Inland sought a Federal receivership in the U.S. District Court for 
the District of Utah. The insurance commissioner of Idaho joined 
in the application, stating his inability to rehabilitate the company 
and his inability to liquidate it under Idaho court proceedings because 
of the fact that the activities of the company were now spread over 
some 22 States. 

As I told you at the beginning of my statement, I have been at- 
torney for the receiver of Inland Empire Insurance Co. The work 
of this receivership has been substantially completed. We have not 
actually closed out the receivership because we still have some law- 
suits and judgments upon which we still hope to recover, and we 
still possess some securities, mostly in Birrell-held companies, which 
while they have no market value at the present time, may at some 
time yield some small return. 

We have, however, paid out all or substantially all of the funds 
which came into our possession through liquidation of the assets we 
were able to get. The policyholders and creditors of Inland Empire 
have received payment on their approved claims in amounts varying 
from 75 percent for some preferred creditors down to 11 percent for 
general creditors. We are approximately $214 million short of hav- 
ing enough money to pay off all creditors in full. 

On behalf of the receivership we have brought a number of law- 
suits. We recovered a judgment of $1,739,808.64 against Lowell M. 
Birrell on which we have recovered nothing as he is at the present 
time a fugitive. We are continuing, however, our efforts to find 
property against which to execute on this judgment. I would like 
to read a portion of the order of Judge Clary of the U.S. District 
Court for the Eastern District of Pennsylvania in that case. 

It says: 

AND Now, to wit, this 17th day of March 1960, a default having been entered 
against Lowell M. Birrell, one of the above-named defendants, and the case 
having come on for hearing before the undersigned on January 12, 1960 (after 
several continuances to permit the defandant and/or his counsel to appear), 
and the Court being convinced by the evidence adduced that the defendant, 
Lowell M. Birrell, wrongfully converted large sums of money, the property of 
the Bankrupt, Inland Empire Insurance Company, and the evidence having 
established to the satisfaction of the Court specific conversions in the amount 


of $1,739,808.64, it is now OrpEREp, ApJUDGED, AND DecreEEp that judgment be 
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entered in favor of the plaintiff, Continental Bank and Trust Company, Rj | 
ceiver of Inland Empire Insurance Company, and against defendant, Lowel] y | 
Birrell, in the sum of $1,739,808.64. 

We have obtained a judgment against Greater New York Industrig 
in the amount of $600,000 on which we have not been able to pr, 
cover, and probably will never be able to recover as that corporatig, 
has been stripped down until it is a mere shell and has numerous judy. 
ments against it besides ours. 

I have a decision here from Judge Cashin in that. case but it js | 
rather lengthy, and it just goes over the material I have already 
gone over, so I will not read from that. ; 

Mr. McHvueu. Mr. Rampton, the various orders which you referred ' 
to here will be made a part of the record of these proceedings. 

Mr. Rampton. You would like me to read them ? 

Mr. McHven. It won’t be necessary for you to read them, but we 
will have them inserted in the record. 

(The documents referred to may be found beginning on p. 6015) 

Mr. Rampron. We have recovered a judgment for $95,000 against 
the former insurance commissioner of Alabama in which we will in ql] 
probability recover up to the amount of that official’s bond. We haye 
recovered a judgment of $603,000 from Royal American on which we 
have recovered nothing as even the $100,000 posted by that company 
as a condition to doing business in Alabama was drawn down by 
Stewart Hopps’ secretary. 

It is on the basis of the unlawful drawing down of this fund that 
we obtained the judgment against the person who was the Alabama 
insurance commissioner at the time of the withdrawal. 

We filed suit against Stewart B. Hopps in California, which suit 
contained two causes of action. In an interlocutory order, the court 
has indicated that it will hold against us on the first cause of action 
because of deficiency of proof of Hopps’ ownership of Inland Empire 
after the transfer to Swan-Finch. 

This interlocutory order indicates that the court will hold in our 
favor on the second cause of action involving Hopps and Leadenhall 
Corp. and has ordered an accounting by a special master to determine 
the amount of that judgment. The ruling of Judge Goodman of 
the U.S. District Court for the Northern District of California, reads 
as follows: 


The first cause of action in this cause is bottomed upon a claim that de 
fendant, Hopps, at a time when he, as a stockholder, dominated and controlled 
Inland Empire Insurance Co., violated his fiduciary obligation by causing the 
wrongful dissipation of substantial corporate assets. The trial was long, the 
record, exhibits, and briefs voluminous. 

After full consideration, I have concluded that the evidence does not show 
with any degree of clarity that Hopps was a dominant and controlling stock- 
holder of Inland at the time of the pirating of its assets. 

There is a basis for concluding that Hopps assisted or joined Birrell in the 
looting of Inland’s assets. For this there may be some remedy but it is not by 
way of the cause of action set forth in the first count of the complaint here. 
Consequently partial judgment may be entered upon findings in favor of de 
fendant upon the first cause of action. 

Upon the second cause of action, the court finds that Hopps was at all 
critical times the alter ego of Leadenhall Corp. Consequently, if there is liabil- 
ity of Leadenhall to Inland, it is a liability of Hopps. But the amount, if any, 
of such liability, cannot be determined without an accounting. Therefore the 


court appoints U.S. Commissioner Karesh as special master to take such an 
accounting. 
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It is impossible to tell at the present time just how much w e may 
recover from the t remaining assets and lawsuits. However, it is safe 
to say that the loss to Ink ind’s policyholders from the insolvency of 
Inland Empire will be not less than $2 million. 

Mr. McHveu. Is this loss of $2 million entirely the loss of the 
policyholder s or does it include loss of creditors? 

Mr. Rampron. Creditors, also. I think we had around $100,000 
payable to general creditors. These would be, for the most part, 
adjusting companies that Inland owed money to, and attorneys whom 
ion had employed to defendant cases in various places. 

But the omy 9 ity of this represents the claims of policyholders, the 
big major ity, 95 percent of it. 

Mr. McHuen. Mr. Rampton, if I understand the excerpt you read 
from the order of Judge Goodman, you noted that there was ‘evidence 
that Mr. Hopps had joined in the looting of the assets of Inland 
Empire. 

Mr. Rampton. That is right. 

Mr. McHvueu. And that under the cause of action before him, there 
was no basis of a recovery against Mr. Hopps because it could not be 
shown that Mr. Hopps was the owner or had the controlling interest 
inthe stock of Inland E cmpire. 

Mr. Rampton. That is right. 

Mr. McHvueu. Do I understand from this, then, that he is sug- 
gesting that there is a basis upon which Mr. Hopps can be held liable 
for w hat took place in connection with the management and handling 
of the affairs of Inland Empire? 

Mr. Ramrron. I don’t know what the judge is suggesting, but at 
least based on what he said, I have prepared a motion to submit to 
amend the pleadings to conform to the evidence, in which I have 
alleged Hopps as being a reinsurance broker, as he says he was, and 
alleging that a reinsurance broker also occupies a fiduciary relation- 
ship with the company with which he is dealing. 

If I am right in that contention, of course, we will be entitled to 
judgment on ‘the first cause of action on the basis that occupying this 
fiduciary relationship, he did cooperate with Birrell in looting the 
assets of Inland. 

Mr. McHveu. In your opinion, this is the theory of recovery against 
Hopps, consistent with the evidence in the case and with the findings 
of Judge Goodman ? 

Mr. Rampton. That is right. 

(At this point in the proceedings, Senator O’Mahoney entered the 
hearing room. ) 

Senator O’Manonry. Proceed, Mr. McHugh. Thank you, Senator 
Hart. . 

Mr. McHuau. Senator, the witness is Mr. Calvin Rampton, who 
is the attorney for the receiver in the Jnland Empire Insurance case. 

Senator O’Manonry. How do you do, Mr. Rampton? 

Mr. McHveu. Mr. Rampton has just concluded his prepared state- 
ment and we are in the course of interrogating him about the implica- 
tions and also some of the facts in connection with the Znland Empire 
case. 

For purposes of just a quick review, Mr. Rampton, I wonder if you 
could tell very briefly for Senator O Mahoney's benelit what has been 
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the holding of the court in the receivership proceedings where 
represented the receiver. 

Mr. Hampton. It is difficult to put this in a nutshell. However, 
certain assets of Inland Empire Insurance Co., mostly cash assets— 

Senator O’Manonry. Where was Inland Empire Insurance (po, 
incorporated ? 

Mr. Rampton. It was incorporated in Idaho, but at the time jp 
question its principal place of business was Salt Lake City. 

Senator O’Manonry. In how many States did it operate ? 

Mr. Rampton. Finally by the time it went insolvent, in 22. 

Senator O’Manonry. How did it become involved ? 

Mr. Rampron. It became involved when it reinsured the portfolio 
of a company in Kentucky named Louisville Fire & Marine Insurance 

. 

0. 

Senator O’Manonry. What was its capital stock? 

Mr. Rampron. $900,000 was its capital stock. 

Senator O’Manonry. What was the value of the shares? 

Mr. Rampton. $10. 

Senator O’Manonery. What were its assets ? 

Mr. Rampton. I couldn’t tell you offhand, Senator, and I don't 
have—its total assets at that time would have run, my best judgment 
would be between $3 and $4 million. 

Senator O’Manonry. Considerably less than the par value of the 
stock ? 

Mr. Ramrton. No. The par value of its stock—I hope I don’t mis- 
quote myself—was $900.000. Its total assets would run well over— 
I would say around $3 million somewhere. 

Senator O’Manonery. What assets does the receiver now have on 
hand ? 

Mr. Rampton. We have none on hand now. We have paid out 
whatever we have. We took into our possession along about $700,000, 

Senator O’Manoney. All right, proceed. 

Mr. McHvuen. Mr. Rampton, I was trying to get clear just how 


the amounts paid to Royal American by Inland Marine got into the | 


hands of the persons who finally ended up with the money. 
You have spoken of checks of something over $1.700,000 that. went 


from Inland to Roval American and that were delivered personally 
to Mr. Lowell Birrell. 


Mr. Rampron. Yes. 

Mr. McHven. I understand from your statement that Royal Ameri- 
can then issued checks? 

Mr. Rampron. That is right. 

Now, the Royal American checks were made out and signed by 
Loretta Lindhauer in New York, who was Hopps’ secretary, and 
cosigned by a girl named A. English, who was a secretary in the office 
of a lawyer next door to Hopps’ 44 Wall Street office, who had done 
some leeal work for Hopps. 

Mr. McHveu. She was signing these checks on behalf of Royal 
American ? 

Mr. Rampton. Royal American; yes. 

Mr. McHvan. At the time that Mr. Stewart Hopps was claiming 
he had no interest in Royal American ? 

Mr. Rampton. That is right. 


you | 
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you Senator O’Manonry. How was she authorized to sign ? 
Mr. Rampron. She was the authorized signature on the account at 
ver, | the bank. I might say this: that all of these companies, Royal Ameri- 
—~ | ean, Central Standard, W illiam Penn—there were a half dozen 
(Co | others—had accounts at Manufacturers Trust Co., and the accounts 
’|  onall of them, every one of them, were sent to Birrell. : 
® in I have seen a complaint brought against Birrell by the receiver of 
Central Standard—by the way, Central Standard is now in receiver- 
ship—in which they allege that there were approximately 100 Birrell- 
controlled accounts at that bank that were just used for writing checks 
and transferring balances in the way that was done here. 
‘olio Inland Empire never did get the bank statements out at Salt Lake 
ance on this Manufacturers Trust account. dn 
Mr. McHvuen. The Manufacturers Trust account is the account in 
which this deposit was made 4 
Mr. Rampton. Yes. They were sent to Birrell. After we took over 
as receiver for Inland Empire Insurance Co., we, of course, demanded 
from Manufacturers Trust Co. the bank statements. We never did 
get the canceled checks. We got photostats of the checks. They kept 
ont | themonfilm. | iH 
nent And we received from the Manufacturers Trust Co. the bank state- 
ments of Inland for some period back, except they didn’t send us out 
the | With our first group the bank statement on this month where this go- 
around occurred. I had to make a special trip to New York and go 
mis. | down and look on the Recordak topickthatup. 
on | They had an excuse they gave me for not sending it out. But, at any 
rate, we had an awful time getting hold of that bank statement. 


on Mr. McHver. The checks drawn on Royal American were made 
payable to William Penn and Central Standard / 
out Mr. Rampton. As I recall, they were made payable to one or the 


ooo, | other. I don’t remember which. Then that one made a check to the 

‘| other. So the money all ended back right in the same place it started. 

how Actually, there was no money which changed hands. All that hap- 

the | Pened was that Central Standard and William Penn had received 

earlier from Inland Empire the assets of Louisville. Purportediy by 

vent | thistransaction, they were giving them back. But actually they didn’t 

ally | give them back a thing. All they did was this circular check trans- 

' action. So they got off the hook on this reinsurance that they had al- 

ready been paid for by doing no more than engage in this go-around 

eri. «of checks and conveying to Royal American these Birrell securities 
Itold you about before. 

Mr. McHveu. And the effect of the court’s holding is that the per- 


Fe | son who profited by it was Mr. Lowell Birrell to the extent of some 

on $1,700,000 ? 3 1 di 

fico Mr. Rampton. That is right. . . 

ee | (At this point in the proceedings, Senator Hart left the hearing 
room. ) 

om Mr. McHvuen. Is there any evidence in the course of the manage- 


ment of the affairs of Inland Empire, including these various rein- 

surance arrangements, that Mr. Hopps did participate in any way? 

sing Did he actually obt ain anything himself apart from the reinsurance 
| commission he was receiving ? 
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Mr. Rampton. We have no evidence of what Hopps got from Bir. 
rell. He certainly cooperated with Birrell in the thing, as Judge 
Goodman pointed out. However, I have no evidence that Birrell gaye 
Hopps a certain amount of money for this. I don’t know that that 
occurred. From Hopps’ standpoint, this last go-around appeared to 
have been not a very profitable thing for him, because he had beep 
sharing the sheep regularly and there wasn’t any point in him skinning 
it. 

Mr. McHueu. Mr. Rampton, from your examination of the affairs 
of Inland Empire, can you suggest to the committee your opinion as 
to what defects, if any, exist in the administration of the regulation of 
these insurance companies that would make something like this pos- 
sible ? 

Mr. Rameron. Well, in the first place, Mr. O’Connell, the insurance 
commissioner of Idaho, had jurisdiction over Inland Empire Insur. 
ance Co. He has a very small staff. The principal place of business 
of Inland Empire was not even in Idaho. It was down in Salt Lake, 

But to make it worse, Inland was doing business in 22 States; and 
to make it even worse, it wasn’t Inland’s financial condition, as you 
pointed out a while ago, that the policyholders were really dependent 
upon, but the reinsurers’ financial condition. 

Mr. McHvueu. The reinsurers were not located in Idaho? 

Mr. Rampton. No, the reinsurers were located all over the country, 
and so I would say with the staff he had, it was physically impossible 
for Mr. O’Connell adequately to inspect Inland Empire’s financial 
condition. 

Now, in the report which Mr. Albertson, the examiner for the Idaho 
Insurance Department, made, he states that at the time Inland Em. 
pire’s reinsurance was placed with Royal American, that he, Albert- 
son, made a request on the insurance commissioner of Alabama, Mr. 
Gwaltney, as I recall, for an immediate examination of Royal Ameri- 
can. 

He got back a very curt reply from Mr. Gwaltney saying that ex- 
amination would be made when and if Mr. Gwaltney got ready to 
make it. There wasn’t anything Albertson or Mr. O’Connell could 
do to enforce that. 

They could, I suppose, have refused to honor the reinsurance, but 
things were happening so fast then that they just didn’t have the staff 
to keep up with it. 

Mr. McHven. In other words, these judgments by insurance com- 
missioners really have to be made at the time that these reinsurance 
arrangements are entered into? 

Mr. Rampton. That is right. It doesn’t do any good to come along 
later and say what is wrong. 

(At this point in the proceedings, Senator Hart entered the hear- 
ing room.) 

Senator O’Manonery. Let me interrupt for a moment. 

I would like to call the attention of the reporters at the table to 
the question I am about to ask. It is based upon the testimony of 
the witness just given, that is that an insurance commissioner of a 
State reported to a responsible official making inquiry about the ex- 
amination of Royal American that it had not been made but would be 
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made when that person got good and ready to make it. That was a 
State official; wasn’t it? 

Mr. Rampron. That is right. 

Senator O’Manonery. And then you said, of course, the inquiring 
officer had no way of enforcing that. 

Mr. Rampton. That too, is right. 

Senator O’Manoney. So here is a picture of an insurance corpora- 
tion supposedly subject to regulation, which corporation was oper- 
ating in several States, and an insurance commissioner who was a 
responsible official and representative of the po charged with 
certain duties, unable to obtain any information about this company 
and unable to go to any Government authority in or out of the 
State to secure the information that he was entitled to have. Is 
that right ¢ 

Mr. Rampron. That is exactly right, Mr. Senator. 

Senator O’Manoney. It occurs to the chairman that, due to the col- 
lapse of the Paris Conference, in which the United States, Great 
Britain, and France were hoping to be able to settle the peace of the 
world, or find a route to obtain the peace of the world, with Russia, 
it is now clear to all thinking persons that the United States and all 
the nations of the world are engaged in an economic war. 

Mr. Khrushchev came to the United States at the invitation of the 
President. A red carpet was rolled out for him. No attention was 
paid to the manner in which he had treated the people of Hungary. 
That was forgotten. We were appeasing Russia. While Mr. Khru- 
shchev was here, he told us to our faces that Communist Russia 
would bury us, and he explained that he meant he would bury 
capitalism. 

It is becoming clear now, I think, that there is not going to be a 
nuclear war. The reason I say that, of course, is that we had an 
unarmed airplane, a U-2, go to the very center of Russia, 1,300 
miles within its borders, to take photographs, and certainly that 
plane could have carried bombs, if it had been the intention of the 
United States to wage nuclear war. It was not the intention of the 
United States to wage nuclear war. 

We have no reason to believe, since Khrushchev has made no 
threat of war, that he intends to, because he knows that we can go 
beyond his border. 

It comes down, then, to what we are going to do about our eco- 
nomic situation. In these few minutes since I have been here, I have 
heard the story of the creation by the States of corporations which 
are operated for the purpose of exploiting the people of the country. 

Mr. Rampton, you are the receiver of a company created by Idaho, 
operating in 22 States, and yet unable to carry on its business in an 
efficient manner. 

Yet, the regulation of business has always been a prime function 
of the Government. We speak of Anglo-Saxon law with pride (al- 
though I am prone to say that we have inherited also some good Irish 
law). But good old Anglo-Saxon law and Celtic law were all based 
upon the principle that the people come first. 

we are going to do anything in this economic war, we must make 
sure that capitalism is conducted in a manner designed to help the 
people, and not to exploit the people. 
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As I have repeatedly stated at other hearings, it is the function of 
all officers of corporations, all incorporators of corporations, all who 
manage corporations, to be certain that their corporations are op- 
erated in the public interest and not for the purpose of exploiting 
the public. 

When the Constitution of the United States was framed, the me 
who wrote it wrote the preamble, making it clear that the purpose of 
that fundamental law was to provide a system by which the peopl 
should govern themselves and at the same time protect themselves, 

They adopted this principle of regulation ; it is set forth in section § 
of article I. One of the powers of Congress granted by article I js 
the power to regulate commerce among the States, with foreign na. 
tions, and with the Indian tribes. The framers of the Constitution 
said that at that time because the Indian tribes were considered for. 
eign nations. 

John Marshall, Chief Justice of the United States, in the case of 
Gibbons v. Ogden, made it clear—and nobody has ever questioned it 
since—that the power of Congress to regulate interstate and forei 
commerce extends to all commerce, whether it is wholly within a 
State or not, if it affects interstate commerce or foreign commerce. 

You have been handling a case which clearly affects interstate 
commerce. ‘Twenty-two States, and all the people thereof, were 
liable to be affected by the operations of this company. Yet, on your 
testimony, which no one will challenge, there was no forum to 
which the people of any State could appeal for redress of grievances 
against that company for its exploitation of the people. 

Are we going to let this condition go on? Are we going to allow 
corporations of this kind to operate to the disadvantage of the people 
of the United States for whom the Constitution was written, when we 
are in mortal danger that communism, which intends to take over the 
world, will take over all capital ? 

Let the officers and managers of insurance companies beware that 
they are not skinning their own backs when they exploit the people; 
they are playing right into the hands of communism. Those who 
have the responsibility of regulating insurance, it seems to me, should 
overlook no situation in which State regulation fails because it has 
no jurisdiction. There is no doubt in my mind whatsoever that we 
are dealing here with one of the greatest problems of the whole 
world. 

There are cases before us of foreign companies, which takes me 
back to the fact that in Europe capitalists began to incorporate out- 
side of their own countries such as in the little country of Lichter- 
stein, so that they could draw up charters for organizations which 
would serve the private interest of the organizers and exploit. the 
people of their own country. 

This is a thing which all the best minds in America should devote 
themselves to now, to make sure that it shall not continue. 

[ am prompted by what I see here before me and what has devel- 
oped here to ask one or two questions. 

It appears that the Inland Empire Insurance Co. of Idaho merged 
with the Citizens Insurance Co. of Utah. Do you know about that? 

Mr. Rampton. I do. 
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Senator O’Manoney. Was the Citizens Insurance Co. of Utah a 
mutual company ¢ 

Mr. Rampton. Yes. 

Senator O’Manoney. And Inland Empire was a stock company ? 

Mr. Rameron. That is right. 

Senator O’Manoney. Can you tell us for the record how the stock 
company took over a mutual company ? 

Mr. Rampron. I know only by hearsay on this, of course, Senator. 
The principal part of the business was the mutual company’s business 
befor the takeover. 

Senator O’Manoney. Before what ? 

Mr. Ramrron. Before the merger the mutual company had a great 
deal bigger portfolio than did the stock company. The two com- 
panies merged under the Idaho laws. Now, how the stock was issued, I 
can’t tell you, Senator. I assume that the stock principally went to 
the holders of the stock corporation before that, because, of course, 
the-—— 

Senator O’Manoney. What stock ? 

Mr. Rampton. The stock in the new, merged corporation. 

Senator O’Manonery. But the mutual company belonged to no 
stockholders ? 

Mr. Rampron. That is right. 

Senator O’Manoney. It belonged to the policyholders. 

Mr. Rampron. That is right, and, of course, they would continue to 
have their policies after the merger. 

Senator O’Manonry. What did Inland buy when it merged with 
the mutual company ? 

Mr. Rampton. Principally, it bought their insurance contracts. 

Senator O’Manoney. It did not buy the company 4 

Mr. Rampron. Well, there is no entity to buy actually in a mutual 
company. There is no entity to buy. It bought what they generally 
refer to as the portfolio. 

I have not gone into that very carefully. 

Senator O’Manonry. I would assume that you haven't. 

Mr. Rampron. Because that is not the transaction that resulted in 
the insolvency of the company. This is just a preliminary transaction 
that had nothing to do with it, and so I have had no reason as attorney 
for the receiver to go into it very carefully. 

Senator O’Manoney. Are you familiar with the Idaho law? 

Mr. Rampron. To some extent. 

Senator O’Manonry. What does the Idaho law prescribe about the 
merger of a stock company with a mutual company ? 

Mr. Ramrron. Only that it qualifies with the requirements of the 
Idaho law as to reserves, and so forth, after the consolidation. 

The merger would be governed by the general corporation laws, but 
the qualification of the company to continue to write business after 
the merger would be determined by the insurance law of the State. 

Senator O’Manrionry. Could the stock company have bought the 
assets of the mutual company without the permission of the policy- 
holders ? 

Mr. Rampton. No; that couldn’t be done anywhere. 

Senator O’Manonry. So there was some method by which under the 
law they were able to work out an approval by the policyholders? 
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Mr. Rampron. That is right. It would have to be approved by the 
policyholders. Whether by 100 percent of them or by a certain pe. 
cent, I can’t tell you. But it certainly would be a matter that woul 
rave to be approved by either a majority or a required percentage of 
the policyholders. 

Senator O’Manonery. The insurance commissioner of Utah probably 
approved the transaction ? 

Mr. Rampton. I am sure in that instance both the insurance com. 
missioners of Utah and Idaho would have approved it or it wouldn' 
have gone through. 

Senator O’Manonry. Mr. McHugh, will you have some member of 
the staff consult the law library to get the Idaho law and see if ther 
is any special provision for the merger of a stock company with q 
mutual company, and what device a stock company like this would 
have used to effect such a merger. 

Mr. McHven. I will check that, Senator. 

Senator O’Manonry. Thank you. Proceed. 

Mr. McHveun. I just wanted to ask Mr. Rampton this: I believe] 
understood you to say that all of the affairs have now been wound up 
and there no longer are any assets ? 

Mr. Rampton. Yes; we have these assets. We have these things 
remaining on hand. We have these judgments that I have related 
here. Then we have some stock in some of these Birrell-held com. 
panies. 

Now, actually, there are some of these companies at the present time 


that have minor assets of real value. But, of course, you can’t sell | 
the stock because nobody is going to buy stock in a company of that | 


kind. So it is not marketable now. We are trying to wring it out 
at the present time. 

Mr. McHven. In the course of your recovery of any of these assets, 
were you able to recover 100 percent of any of them ? 

Mr. Rampton. There was one asset, as I recall, what they calla 
certificate of contribution, worth $25,000, in a small company named 
Mercury Mutual in Chicago that I believe we sold for full value! 

Mr. McHvueu. What isa certificate of contribution ? 

Mr. Rampron. Well, it is a loan, in effect, that a company, that one 
company makes to another or an individual makes to a company. 

The obligation to repay depends upon the ability of the company to 
repay, and on liquidation it ranks behind general creditors and ahead 
of preferred stock. 

Mr. McHven. You say this represented a transaction where Inland 
Empire, or its people, had made a loan to 

Mr. Ramrron. Mercury Mutual. 

Mr. McHveu (continuing). Mercury Mutual? 

Mr. Rampron. That is right. 

Mr. McHveu. And had this certificate of contribution in its port- 
folio? 

Mr. Rampton. That is right. 

Mr. McHvuen. And you subsequently sold that, you say, for 100 per- 
cent on the dollar ? 





1A subsequent communication from Mr. Rampton amending this testimony may be found 
on p. 5742. 
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Mr. RaMPTON. As I recall, we got 100 percent. Even on our Gov- 
ernment bonds we didn’t get 100 percent. We sold those all at a dis- 
count. mA 

Mr. McHvuew. What would account for your ability to recover 100 
ercent of that asset ? 

Mr. Ramrron. The man who bought it apparently wanted it very 
badly. It was a Mr. Gerber from Chicago, and he seemed to want it 
very badly. . ; 

Senator O’Manonry. Why did he want it very badly ? 

Mr. Rampron. I assume he was trying to get control of Mercury 
Mutual and wanted to get all elements of ownership into his own 
hands. ; : ; 

Senator O’Manoney. Was he at that time State insurance commis- 
sioner 

Mr. Rampton. No; but I understand he has subsequently been 
ap yointed to that office. . 

enator O’Mauoney. He had his own company # 

Mr. Ramrron. I don’t know, Senator, what his connection with 
Mercury Mutual had been prior to that time, but he was obviously at 
that time trying to get control of it. Whether he had anything to do 
with it before that, 1 don’t know. But at the time he bought that cer- 
tificate of contribution from us, he was obviously trying to get control 
of the company because there wasn’t any other reason for anybody 
wanting that. 

Senator O’Manoney. That would be an instrument to help some- 
one get control ; wouldn’t it ? 

Mr. Rampton. That is right. 

Senator O’Manoney. Proceed, Mr. McHugh. 

Mr. McHvueu. Senator, I don’t have any further questions of this 
witness. 

Senator O’Manoney. Senator Hart, do you have any questions? 

Senator Harr. Mr. Chairman, this is an education you received 
many years ago. ‘Today was my first exposure. I marvel and wonder 
what my children will find. 

Senator O’Manoney. You certainly had better begin to wonder. 

Do you gentlemen have any questions? 

Mr. Cuumpris. Mr. Chairman, I have several matters that were 
brought up, but I think I will defer them to the insurance commis- 
sioner of California. 

Senator O’Manoney. Mr. Kittrie? 

Mr. Kirrrie. Yes. 

Mr. Rampton, on page 16 of your testimony, you say you recovered 
a — for $95,000 against the former insurance commissioner of 
Alabama. 

Mr. Rampton. Yes. 

Mr. Kirrrie. What, exactly, did he do and why were you able to 
recover against him ? 

Mr. Rampton. Asa condition for doing business in Alabama, Royal 
American Insurance Co. had had to post a bond of $100,000. 

Actually, they put on deposit Government bonds of that amount. 
After Royal American got into financial difficulty, and after applica- 
tion had been made to the Alabama court down there for a dissolution 
of the company, Mrs. Loretta Lindhauer, who was Hopps’ secretary, 
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went down there and Gwaltney let her have that money, in elegy 
violation of the law. It was on the basis of his wrongful release of 
that money that we obtained this judgment. 

Mr. Krrrrie. So, then, actually this Commissioner did not condug 
himself properly under the law of Alabama? 

Mr. Rampton. That is right. 

Mr. Krrrrie. This is a case where the law actually prohibited him 
from doing it and, nevertheless, he went ahead and did it? 

Mr. Rameron. That is right. I might say we brought action alg 
against the State treasurer, who was the custodian of the bond, but 
the court down there held against us on that, holding that the ay. 


thority from Gwaltney to release the bond was complete protection to 


the State treasury in doing so. 

Mr. Krrrrie. I am sure we will go into some of these things later, 
but, nevertheless, you have worked with this case and I would like 
to have your opinion. 

The chairman here talked about the struggle of our capitalistic 
system against attacks of the Communist system. But the specific 
problem we are interested in here is the power and ability of the States 
to take care of the insurance business conducted within their bound. 
aries or conducted within the boundaries of other States by their own 
companies. 

Here you had a case where a number of specific individuals got 
control of various corporations in different States, and they were 
able to conduct their business in such a way as to take advantage of 
the people. 

Do you feel that this case that you describe here could have been 
prevented in some way, if there would have been more Federal regu- 
lation ? E 

Mr. Rampton. Certainly. 

Mr. Kirrrm. And what kind of Federal regulation? Or is it a 
matter that the States could have probably prevented it, if they would 
have done their business in a more responsible fashion ? 

Mr. Rampton. It isn’t a question of—well, yes, I suppose it is a 
question of irresponsibility in some places. But to bring it down to 
a specific point here, if Mr. O’Connell, the commisioner of the State 
of Idaho, had been able, as he should have been under your interstate 
compacts, to get the complete cooperation of Mr. Gwaltney in Ala- 
bama for an examination of Royal American, perhaps that would 
have warded it off. 

But he couldn’t get it and he didn’t get it. If your question was: 
Do I favor some sort of Federal regulation of companies doing inter- 
state business, I will say “Yes,” and that goes entirely counter to 
what I have always believed until I came into this thing. 

I believed that the Federal Government should stay out of the 
insurance field and should stay out of regulation wherever they could. 
But I think, since going through this case, it is the only answer. 

Mr. Krirrrie. As you appreciate, this is one of the big questions the 
subcommittee has. 

Mr. Rampton. I assume that is why you are having a hearing. I 
can’t see anything else to which this subject. could be germane. 

Mr. Krrrrre. I am sure that everybody on this subcommittee, I am 
sure the Senator I represent, feels very strongly that unless it is 
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definitely established that the States cannot do it, that there is no need 
for the Federal Government to step in. ; 

But, actually, do you have any guarantee, even if the Federal Gov- 
ernment was involved here, that a complaint would have been filed 
with it and still would have been completely neglected, nobody would 
have done anything about it? A lot of the evidence, you seem to in- 
dicate here, seems to show that a lot_of responsible State officers did 
not do their job. Does it also establish that the States, as such, did 
not have the authoriy to do the job? 

Mr. Rampton. Yes; that is the trouble. I am certain that both 
Mr. O’Connell of the Idaho commission and Mr. Albertson, his exam- 
jner, were doing their level best. They knew Inland was skating on 
thin ice, and they were doing their level best to keep it out of trouble 
and to handle this thing. 

But they just were not able to get complete cooperation. Where you 
have 48 insurance commissioners that are each autonomous within 
their own States, and any cooperation between them is entirely on a 
voluntary basis, if a single one of them breaks down and doesn’t co- 
operate, then you have a situation of which people can take advantage 
and of which they did take advantage in this situation. 

Mr. Kirrriz. Let me ask you one more question which I am sure 
js just a matter where I want your view. I know you don’t really have 
the fact. 

But is it at all possible that business similar to this is still going 
on? Is it possible that other insurance companies are doing the same 
kind of thing that you describe in this testimony of yours? 

Mr. Rampron. I would be very much surprised if it isn’t going on 
right now. 

Mr. Kirrrre. Thank you very much. 

Senator O’Manonry. Mr. Kittrie, if you will ask the staff and look 
into the material that it has gathered, you will find that it is going on. 

The Chair made the reference to Lichtenstein where corporations 
were created by a small and powerless government to prey upon the 
people throughout Europe. Now we have the situation in which the 
Constitution of the United States gives to Congress the sole power to 
reculate interstate commerce. 

But when a corporation is created by a State which has no power 
to regulate interstate commerce, and this corporation engages in the 
insurance business in 22 or more States, it is obviously impossible for 
the States to regulate it because they cannot follow the operations of 
the companies throughout the various States. 

Of course, it would be perfectly possible for the Federal Govern- 
ment to regulate corporations such as this without in any way regu- 
lating insurance, merely by taking over the power to create the cor- 
porations, and establish the powers, the duties, and the responsibili- 
ties of the corporations that want to engage in interstate commerce. 
This would be a perfectly logical power of Congress and a way that 
would prevent a corporation from having the power to exploit the 
people in all the States. 

Corporations under the system which has grown up here are merely 
corporate aliases. A corporation, by the creation of subsidiaries and 
affiliates, sets up new names, operates the business of the original com- 
pany, and does it in a way so as to escape regulation. It is perfectly 
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obvious, and nobody knows it better than the man 
corporations. There was a time when the robber barons ran these jp. 
terstate corporations. Things are much better now, No doubt abou 
that. But there are still revelations being made, such as you haye 
made this morning, of the necessity, now that we are under this par. 
ticular emergency, that something should be done. 

From time to time as these hearings progress, the Ch 
bold to ask some questions on this general subject to 


agers of the greg 


air will make 
see how much 


people are interested in maintaining economic freedom and the Capj. | States 


talistic system, by which I mean the system of private property. Pr. | 


vate property cannot be preserved if we allow mono 


poly to take oye, 
industries. The cartel system in Europe is the ec 


ause of the great 
f the expansion of 
and in France and jp 


. 


growth of communism in Europe. It is the cause o 
the number of Communist voters in Italy 
Britain. 


The sooner the United States wakes up to this fact, the better it wil] 
be for freedom. 


You have no more questions? 

Mr. McHven. No more questions. 

Senator O’Manoney. Mr. Neville? 

Mr. Nevinie. I have no questions. 

Senator O’Manonry. Mr. Rosenman? 

Mr. Rosenman. I have no questions. 

Senator O’Manonry. I am sorry I caused this meeting to be ex. 
tended until 1 o’clock. We havea witness this afternoon ? 


Mr. McHvuen. We have Mr. McConnell, the insurance commissioner 
of California, Senator. 


Senator O’Manoney. Are there 
to be heard today ? 

Mr. McHveu. There are some others present, Senator. We weren't 
planning to have further witnesses. 

Senator O’Manonry. Commissioner McConnell, of California: 
Commissioner Barker, of Virginia; Deputy Commissioner Krumm of 
Florida, gentlemen, we welcome your presence. 

The committee will stand in recess until 3 o’clock. 

(Whereupon, at 1 p-m., the hearing was recessed, to reconvene at 
3 p.m., the same day.) 


(The following was supplied for the record :) 


any other insurance commissioners 


STATEMENT OF CALVIN L. RAMPTON 


My name is Calvin L. Rampton. I ama lawyer practicing at Salt Lake City, 
Utah. In November of 1955 the U.S. Court for the District of Utah issued an 
order placing Inland Empire Insurance Co. in receivership, and appointing Con- 
tinental Bank & Trust Co. of Salt Lake City, Utah, as receiver. The law firm 
of which I am a member represented the bank in liquidating this insurance 
company. This work was under my direct supervision and control. I have been 
requested by the counsel of your committee to appear here today and relate the 
events which resulted in the insolvency of the Inland Empire Insurance Co. The 
information which I will give in this statement is based upon an examination 
of records, books, and documents, the taking of the depositions of persons in- 
volved, and the examination of witnesses in court proceedings. 

There were a number of corporations organized and doing business in various 
States ef the United States which were involved in the transactions which re- 
sulted in Inland’s insolvency. Before giving a chronology of the events which 


caused Inland to be placed in receivership, it is necessary to identify some of 
these corporations. 
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Inland Empire Insurance Co. was a small insurance company organized in the 
state of Idaho and doing business in Idaho. Its business consisted almost 
entirely of casualty insurance, that is, fire, automobile, and related lines. In 
1951 Inland merged with Citizens Insurance Co., a Utah mutual company, writ- 
ing a similar type of business. After the merger, the corporate structure be- 
came that of the Inland Empire Insurance Co., although the majority of the 
pusiness which it now had came to the merger from Citizens. The company 
moved its headquarters to Salt Lake City, Utah. During 1951 and up until 
October 1952, the stock in the company was held by various individuals in the 
States of Utah and Idaho. The company appeared during this period to have 
peen in a sound position financially, although it was hampered in the amount 
of business it could write by the limited reserves which it had available. 

Leadenhall Corp., of Nevada, was a Nevada corporation owned and controlled 
py Stewart B. Hopps, a San Francisco insurance man. Judge Lewis Goodman, 
of the U.S. District Court for the Northern District of California, has held in a 
jegal proceeding that Leadenhall Corp. was the “alter ego” of Hopps. Principal 
offices of Leadenhall Corp. were in San Francisco and New York City. 

The United States Marine & Foreign Securities Corp. of New York was a 
New York corporation, also owned and controlled by Hopps. Hopps himself 
has testified that the stock holdings in this corporation were at all times the 
same as the stockholdings in Leadenhall Corp. United States Marine & For- 
eign Securities’ offices were also in New York City and San Francisco in the 
same location as the Leadenhall Corp. offices. 

Swan-Finch Oil Co. is a corporation having its principal place of business in 
New York City, and during the times with which we are here concerned was 
under the direction and control of Lowell M. Birrell, formerly of New York City 
and Bucks County, Pa., whom I am informed is now residing in Brazil. 

William Penn Fire Insurance Co. was a small casualty insurance company 
incorporated in Pennsylvania with its principal place of business in Philadel- 
phia. Lowell M. Birrell at all times with which we are here concerned was 
president of this corporation. 

Central Standard Insurance Co. was a South Dakota insurance company. We 
have not been able to obtain good evidence as to the actual ownership of this 
company; however, both Hopps and Birrell during the period here concerned 
were active in its management and the establishment of its management policies. 

Royal American Insurance Co. was an Alabama insurance company in which 
everyone disclaims ownership. However, because this is the company through 
which Inland’s assets were drained away, I wish to relate the evidence which 
we have regarding the organization and management of this company. This 
company was organized in the fall of 1954 by a Phoenix, Ariz., law firm by the 
name of Lewis, Roca, Scoville & Beauchamp. It was organized by them at the 
request of a man named Mark Goode. Goode told Mr. Roca, of the law firm, 
that he wished the stock in Royal American to be issued in the name of the 
members of Mr. Roca’s law firm as nominees, the equitable owners of the stock 
to be Lowell M. Birrell and Stewart B. Honpps. 

In accordance with these directions, the law firm organized the corporation 
and took the stock in the names of the members. On January 12, 1955, Stewart 
Hopps wrote to Lowell Birrell with a copy to Mr. Roca advising Birrell that 
Royal American had been formed, that the stock was being held by the law 
partnership, one-half for Birrell. The letter requested Mr. Roca to write con- 
firmation. On January 19, 1955, Mr. Roca wrote a letter to Birrell with a copy 
to Hopps wherein he stated that he and his law partners were holding the stock 
one-half for Birrell and one-half for Hopps. Hopps acknowledged receiving a 
copy of this letter. Neither Mr. Hopps nor Mr. Birrell made any response to 
this letter until September 23, 1955, after the insolvency of both Inland and Royal 
American, at which time Birrell wrote disclaiming ownership. During the short 
period of time that Royal American actually operated, its books and records 
were kept by Lewis B. Nagy in Hopps’ office at 44 Wall Street in New York. 
Nagy testified that he received frequent phone calls from Hopps relating to 
Royal American affairs. The evidence which we have further shows that the 
last $100,000 of Royal American assets, a bond on deposit with the insurance 
commissioner in the State of Alabama, was withdrawn by Mr. Hopps’ secretary, 
Mrs. Loretta Lindhauer. 


Greater New York Industries was a New York holding corporation owned and 
controlled by Lowell M. Birrell. 
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Louisville Fire & Marine Insurance Co. was a Kentucky insurance corpoy 
tion engaged in the casualty business, the stock of which was owned by Greate 
New York Industries. 

With the identities of these corporations in mind, I will proceed to relate thy 
nature of their dealings with the Inland Empire Insurance Co. i 

On August 25, 1952, a contract was entered into between Leadenhall Cop | 
Inland Empire Insurance Co., and certain of the majority stockholders of in| 
land Empire Insurance Co. by which Leadenhall Corp. was to acquire 28 (| 
out of the 40,000 outstanding shares of stock of the Inland Empire Insurang 
Co. The stock was never issued to Leadenhall Corp. as the contract provide) 
but on October 3, 1952, was issued to Leadenhall’s sister corporation, Ug 
Marine & Foreign Securities. Shortly thereafter the stock was returned }y 
U.S. Marine & Foreign Securities and was issued in the names of a number g| 
individuals all of whom were mere nominee holders for Hopps or his corpor. 
tions. Two of these nominees, Mr. Otis Clark and Mr. George Helmer, rey. 
dents of San Francisco, testified that they had no knowledge they were sto. 
holders until they were approached by Mr. Hopps’ secretary requesting they 
to endorse the stock certificates, endorse a dividend check and execute a proy | 
on their stock in favor of Mr. Hopps’ representative in the Inland Empire }. 
surance Co. management. 

In late October or early November of 1952, a Mr. O. B. Callaway, who was q 
employee of Commercial Underwriters of Rhode Island, also a Hopps-owne 
company, came to Salt Lake City and assumed the position as vice president of 
Inland Empire Insurance Co. Although the former president of the compan 
continued in office, and the minority stockholdings continued to have representy. 
tion on the board of directors, from the time of his arrival at Inland in lat 
1952 up until the time of Inland’s insolvency, Mr. Callaway was in direct charge 
of the operations of the Inland Empire Insurance Co. in Salt Lake City, Utah, 
He directed the work of all branches of the company. 

Although the minority board members continued to attend meetings, excey 
in a few instances to be hereinafter related, they appear to have relied entirely 
upon the advice of Callaway in whatever actions they took as members of th 
board. The nominee holders of the stock executed proxies in favor of Callaway 
so that he at all times held in his hands the power to select the members of 
the board. 

By the terms of the purchase agreement previously mentioned, Leadenhall 
Corp. was to act as a reinsurance broker for Inland Empire Insurance Co, It 
did so act and charged a commission of 21% percent on all premiums on reip- 
surance coverage which it placed for Inland. During the balance of the year 
1952 and during 1953 and 1954, Inland, under the direction of Mr. Hopps and 
his appointee, Mr. Callaway, expanded its business greatly. This great e- 
pansion was made possible in spite of the limited reserves by the fact thata 
large percentage of its business was reinsured with other companies. For the 
most part the reinsurance obtained during this period was good coverage, and 
the reinsurance carriers, with a few exceptions, responded on their treaties 
when Inland got into financial trouble. 

In the spring of 1954, Mr. Forrest Walden, a well-known Salt Lake business 
man, and one of the directors representing the minority stockholdings in Inland 
Empire Insurance Co., discovered through a news dispatch that Stewart Hopps 
was connected with Leadenhall Corp. Up to that time Hopps connection with 
Inland through Leadenhall had not been generally known. At the time Hopps 
was being subjected to considerable publicity because of a suit filed against hin 
by the receiver of the Rhode Island Insurance Co. with which Hopps had been 
connected, and which had likewise become insolvent. 

Mr. Walden met with Mr. Hopps in San Francisco and informed Hopps that 
he, Walden, would have to terminate his connection with Inland Empire I 
surance Co. because he did not want to be associated with Hopps. Hopps, evi 
dently desiring to keep Walden on the board for prestige purposes, asked Walden 
not to resign and stated that he, Hopps, had made arrangements to divest him 
self of his Inland holdings. At this meeting or a day or two later, he stated 
that he was selling all of his Inland stock to a New York corporation by the name 
of Swan-Finch Oil Co. On May 13, 1954, the stock certificates held by Hopp 
nominees were turned in and the stock was then reissued to Swan-Finch Oil (0. 
which, as I have previously related, was under the control of Birrell. 

Hopps maintained during a lawsuit against him in San Francisco that the | 
sale to Swan-Finch Oil Co. was a bona fide sale and that from the date of such | 
transfer he, Hopps, had no connection with Inland Empire Insurance Co. except 
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as a reinsurance broker and advisor. On the other hand Lowell Birrell told 
me when I met with him in his office in May of 1956 that it was not a bona fide 
transaction and that he consented to take the stock in the name of Swan-Finch 
only as a front for Hopps who actually continued as the beneficial owner. 
Birrell’s position is this is substantiated by the fact that immediately after the 
transfer of the stock to Swan-Finch Oil Co., Swan-Finch exercised proxies in 
favor of Mr. Callaway, who had been placed with the company by Hopps. 
Furthermore, Hopps continued to claim the dividends of Inland. 

During the next year, however, both Hopps and Birrell exercised dominion 
and control of Inland Empire Insurance Co., which appears to be consistent 
only with some form of ownership, as I will hereafter point out. 

Between May of 1954, when the stock of Inland was transferred to Swan- 
Finch Oil Co., and the end of the year 1954, Inland continued to operate very 
much as before. It was expanding rapidly, and an extraordinary large per- 
centage of its business was reinsured. Hopps, through his Leadenhall Corp., 
was collecting a 214-percent commission on all this reinsurance, even though 
he himself later testified that the customs of the trade required that the receiv- 
ing company and not the ceding company ordinarily paid the commission to the 
proker on reinsurance. Generally, however, in spite of this drain, Inland ap- 
pears to have been in fairly good financial shape immediately prior to the end 
of the year 1954. At that time a series of events occurred which rapidly 
prought Inland to disaster. 

In the late fall of 1954, Louisville Fire & Marine Insurance Co., which I have 
previously identified as being a Birrell-owned company, was in financial straits 
and was before the Franklin County court in Kentucky for rehabilitation or 
liquidation proceedings. In December of 1954, Stewart Hopps directed O. B. 
Callaway, his executive vice president of Inland Empire Insurance Co. to come 
to New York to participate in discussions concerning the Louisville Fire & 
Marine Insurance Co. 

Ata series of meetings in New York attended by Callaway, Hopps, Birrell, 
and certain other persons, it was proposed that Inland Empire Insurance Co. 
take over the assets and liabilities of Louisville Fire & Marine Insurance Co. 
Callaway was sent down to Louisville for the purpose of determining the exact 
financial status of Louisville Fire & Marine Insurance Co. On his return he 
reported to the group that it appeared that Louisville Fire & Marine’s liabilities 
exceeded its assets by about $600,000. Nonetheless, the group decided that In- 
land should take over the assets and liabilities of the Louisville company. When 
this proposal was presented to the board of directors of Inland for approval, 
however, strenuous opposition to the proposed takeover was raised by the mem- 
bers of the board of directors representing minority stockholders. It was then 
proposed that to protect Inland in the takeover of Louisville Fire & Marine In- 
surance Co., Birrell, through his holding company, Greater New York Indus- 
tries, would issue to Inland a guarantee to indemnify Inland against loss on the 
Louisville business up to a total of $600,000. Furthermore, the Louisville busi- 
ness taken over by Inland would be 100 percent reinsured by Birrell’s William 
Penn Fire Insurance Co. and by the Central Standard Insurance Co., of Sioux 
Falls, 8. Dak. As I have previously stated, we have no competent evidence as to 
exactly where the ownership of this company lay. Hopps in a San Francisco 
trial testified that the beneficial ownership and control of this company was in 
Birrell. Birrell, on the other hand, stated to me that it was a Hopps com- 
pany. At any rate, the proposal thus made for the takeover of the Louisville 
assets and liabilities was approved by the board of directors of Inland Empire 
Insurance Co. 

On the face of the proposal it looked fairly sound. Inland would acquire 
Louisville’s rather extensive agency account. It would do this without cost 
or risk to Inland because Inland was indemnified against the loss represented 
by the difference between Louisville’s assets and liabilities by the guarantee of 
Greater New York Industries. Furthermore, Inland was guaranteed against the 
tisk of the Louisville business by the 100-percent reinsurance of Wm. Penn and 
Central Standard, making Inland nothing more than a conduit of the business 
of these two reinsuring companies. 

By about the last of April 1955, it was apparent that the takeover of the 
Louisville assets and liabilities had been a major error so far as Inland and its 
reinsurers were concerned. In the first place it developed that Callaway’s re- 
port as to the excess of liabilities over assets was erroneous. Rather than being 
$600,000, this deficit was approximately $2,300,000. According to the statement 
of Louis Nagy, who was employed by Louisville at this time, the liabilities of 








5740 THE INSURANCE INDUSTRY 


Louisville were deliberately understated by approximately $1 million, with th 
knowledge and approval of both Hopps and Birrell. Furthermore, the Louis 
ville business was running off at an extremely high loss ratio and as a third iten 
many of the accounts receivable from agents which were part of the Louisyilj 
assets were proving uncollectable. The demand for the payment of Claimg q) 
Inland and in turn by Inland on its reinsurers, Central Standard and Wm. Penn 
was becoming extremely heavy. Mr. Hopps has testified that in his opinion j 
would not have rendered Wm. Penn or Central Standard insolvent to hay, 
responded on their reinsurance contracts, but would have seriously impairg 
their financial status. 

In June of 1954, contracts were executed between Inland Empire Insurang 
Co. on the one hand and Central Standard and Wm. Penn on the other 
canceling ab initio the contracts of reinsurance between Inland and the othe 
two companies. The cancellation contracts were executed on behalf of 
by Callaway, on behalf of Wm. Penn by Birrell, and on behalf of Centr 
Standard by an officer of that company. Wm. Penn and Central Standard On) 
the cancellation of this business returned to Inland Empire $1,140,000, which jy. 
land had previously paid to these two companies as premium on the reingy. 
ance contracts. Birrell, through Greater New York Industries, paid Inland ap 
proximately $600,000 in purported satisfaction of the guarantee which had bee 
given to indemnify Inland against loss. All of these amounts were deposited jy 
a bank account of Inland Empire at the Manufacturers Trust Co. in New York 
City. 

Contemporaneously with these cancellations with Wm. Penn and Central 
Standard, a new contract of reinsurance was entered into between Inland En. 
pire Insurance Co. and Royal American Insurance Co. picking up the reinsurang 
of the Louisville Fire & Marine portfolio which had been dropped by Centra) 
Standard and Wm. Penn as of January 1, 1954, which had been the effectiy 
date of the original Wm. Penn and Central Standard contracts. Royal Ameri. 
can as you will recall, was the Alabama corporation which I discussed earlier 
Royal American Insurance Co. was a small company, its only valuable assets 
being the $100,000 which it had posted with the insurance commission in Als. 
bama as a condition of doing business. It was, therefore, unqualified to take m 
a reinsurance contract of this size. This matter was adjusted on the books 
however, by a purported further reinsurance by Royal American of the Lonis 
ville portfolio with a company by the name of General Assurance, Ltd, of 
Newfoundland, Canada. 

As the situation now stood, Central Standard and Wm. Penn were off the 
hook. Inland Empire had received back from these companies and Birrell | 
$1,740,000 which was on deposit in its bank account in the Manufacturers 
Trust Co. in New York. Royal American and in turn General Assurance, Lid, 
of Newfoundland, Canada, were on the risk on the Louisville portfolio. 

On the same day that the money was returned and put in its bank account 
at Manufacturers Trust Co., Callaway, who had now returned to Salt Lake 
City, received a telephone call. He first testified that this call came from Hopps, 
but later stated that he did not remember where it came from. At any rate, 
he was instructed to sign a number of checks in blank on Inland’s account at 
Manufacturers Trust Co. and also to have them signed in blank by an Inland 
Empire accounting employee, who was the cosigner on the account. He was} 
instructed thereupon to send these blank checks to New York by courier ani 
deliver them personally into the hands of Lowell M. Birrell. This was done, 
the checks being delivered personally to Birrell in his office in New York a 
June 2, 1955, by an employee of Inland Empire who had been sent by air to| 
New York for that express purpose. These checks were made out in amounts 
totaling $1,739,808.64 in favor of Royal American Insurance Co. and deposited 
in Royal’s account. 

At the same time Royal American Insurance Co. made checks on its account 
checking out the funds which it had received on the Inland checks, together 
with other funds which it had, in favor of Wm. Penn and Central Standari. 
In return Royal American received certain securities, mostly in Birrell-owned 
or -controlled companies, which securities have subsequently proved to have 
little if any value. | 

At the same time that these transactions were going on, Callaway back it 
Salt Lake City, caused to be transferred from Inland to Royal American In 
surance Co., a good first mortgage which was in Inland’s portfolio having 4 
value of approximately $300,000. Royal American immediately transferrel 
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this mortgage on to St. James Corp., another Birrell company. These trans- 
actions left Royal American Insurance Co. nothing but a shell. It was unable 
to respond and it did not respond to Inland’s demands for payment on the re- 
jnsurance treaty. General Assurance, Ltd., of Newfoundland, which had sup- 

ly reinsured Royal American also turned out to be nothing but a corporate 
shell. There was a corporation by that name organized at St. Johns, New- 
foundland, however, it had never been qualified to write insurance business by 
the Insurance Commission of Newfoundland, nor so far as we can find by any 
other insurance commission anywhere else. 

Meantime Inland Empire was being pressed with claims on insurance policies 
arising out of the Louisville Fire & Marine Insurance Co. portfolio which it 
was utterly unable to meet. In September of 1955, the insurance commissioner 
of the State of Idaho took over the control of Inland Empire to determine 
whether or not it could be rehabilitated. In November of 1955, creditors of 
Inland sought a Federal receivership in the U.S. District Court for the District 
of Utah. The insurance commissioner of Idaho joined in the application, stating 
his inability to rehabilitate the company and his inability to liquidate it under 
Idaho court proceedings because of the fact that the activities of the company 
were now spread over some 22 States. 

As I told you at the beginning of my statement, I have been attorney for the 
receiver of Inland Empire Insurance Co. The work of this receivership has 
peen substantially completed. We have not actually closed out the receivership 
pecause we still have some lawsuits and judgments upon which we still hope to 
recover, and we still possess some securities, mostly in Birrell-held companies 
which while they have no market value at the present time, may at some time 
yield some small return. We have, however, paid out all or substantially all of 
the funds which came into our possession through liquidation of the assets we 
were able to get. The policyholders and creditors of Inland Empire have received 
payment on their approved claims in amounts varying from 75 percent for some 
preferred creditors down to 11 percent for general creditors. We are approxi- 
mately $2%4 million short of having enough money to pay off all creditors in full. 

On behalf of the receivership we have brought a number of lawsuits. We re- 
covered a judgment of $1,739,808.64 against Lowell M. Birrell on which we have 
recovered nothing as he is at the present time a fugative. We are continuing, 
however, our efforts to find property against which to execute on this judgment. 
I would like to read a portion of the order of Judge Clary of the U.S. District 
Court for the Eastern District of Pennsylvania in that case. (Read from Order.) 

We have obtained a judgment against Greater New York Industries in the 
amount of $600,000 on which we have not been able to recover, and probably will 
never be able to recover as that corporation has been stripped down until it is a 
mere shell and has numerous judgments against it besides ours. The follow- 
ing language in the order of Judge Cashin of the U.S. District Court for the 
Southern District of New York, summarizes the facts as follows: (Read from 
memorandum. ) 

We have recovered a judgment for $95,000 against the former insurance com- 
missioner of Alabama in which we will in all probability recover up to the amount 
of that official’s bond. We have recovered a judgment of $603,000 from Royal 
American on which we have recovered nothing as even the $100,000 posted by 
that company as a condition to doing business in Alabama was drawn down by 
Stewart Hopps’ secretary. It is on the basis of the unlawful drawing down of 
this fund that we obtained the judgment against the person who was the Ala- 
bama Insurance Commissioner at the time of the withdrawal. 

We filed suit against Stewart B. Hopps in California, which suit contained two 
causes of action. In an interlocutory order, the court has indicated that it will 
hold against us on the 1st cause of action because of deficiency of proof of Hopps’ 
ownership of Inland Empire after the transfer to Swan-Finch. This interlocu- 
tory order indicates that the court will hold in our favor on the 2d cause of 
action involving Hopps and Leadenhall Corporation and has ordered an account- 
ing by a Special Master to determine the amount of that judgment. The ruling 
of Judge Goodman of the United States District Court for the Northern District 
of California, reads as follows: (full text of order appears at p. 6015). 

It is impossible to tell at the present time just how much we may recover from 
the remaining assets and law suits. However, it is safe to say that the loss to 


Inland’s policyholders from the insolvency of Inland Empire will be not less than 
$2,000,000.00. 
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PUGSLEY, HAYES, RAMPTON & WATKIss, 


Salt Lake City, Utah, May 81, 1969, 
Mr. DoNnaLp P. McHvuen, 


Counsel, Senate Committee on Antitrust and Monopoly, Washington, D.C. 


DEAR Mr. McHucGu: I reviewed the transcript of my testimony before You 
committee and have made corrections thereon for typographical errors. I amy» 
turning the corrected transcript herewith. 

I have found one particular in which my testimony was not correct. I testi. 
fied that we received full value for a $25,000 certificate of contribution to Mercury | 
Mutual Insurance Co. On checking this matter further I find that we sold th 
certificate on the 3d day of January 1957, to Mr. Joseph S. Gerber for $19,500, yp | 
Gerber was the only bidder we had on this particular security. I regret my error 
in this regard but I testified according to my recollection at the time of testimony 

Very truly yours, ‘ 


CALVIN L. RAmptoy, 
AFTERNOON SESSION 


Senator O’Manoney (presiding). This delay has been caused by 
the fact that the full Antitrust and Monopoly Subcommittee was called 
for a special meeting at 2:30. We have just broken up. 

Mr. McHugh, your first witness is Mr. McConnell ? 

Mr. McHveu. F. Britton McConnell, the insurance commissioner 
of the State of California. 

With Mr. McConnell is Mr. Julius Wikler. 


STATEMENT OF F. BRITTON McCONNELL, INSURANCE COMMIS. 
SIONER, STATE OF CALIFORNIA; ACCOMPANIED BY JULIUS §, 
WIKLER, COUNSEL, STATE PRESERVATION COMMITTEE, NA. | 
TIONAL ASSOCIATION OF INSURANCE COMMISSIONERS 


Mr. McConne tu. First, may I say to you good afternoon, sir, and to | 
tell you that we in the insurance world remember very well your in- 
terest and incisive analysis and comments in the course of the study 
and eventual enactment of Public Law 15. 

We feel that we have no controversy with you. 

Senator O’Manonry. Nor I with you. 

Mr. McConnetu. And most sincerely join with you in this, I think, 
worthwhile self-examination of what we have been doing and what re- 
mains to be done. 

I believe you voted for Public Law 15. 

Senator O’Manoney. I did. 

Mr. McConnetu. I congratulate you. I think there is no reason 
why you should regret it or in any way modify it. 

Senator and gentlemen, I have prepared a statement here and I 
would like to first give you a general outline of the surplus law of 
California as a basis for more specific discussions. 

I think that these are well-conceived laws, very comprehensive, not 
perfect, of course, but that they have been a model for legislation in 
other States and may well be a model for legislation in additional 
States, perhaps largely because of the impetus given to the matter 
by the investigations of your subcommittee. 

Reading now from this prepared statement 





and I will tell you 


that I will from time to time depart from it and summarize some 
items for the sake of time. 
Senator O’Manoney. Very well. 
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Mr. McConnetxi. A summary and analysis of the relationship be- 
tween California surplus line brokers and underwriters of Lloyds 
may be of interest to your committee. This relationship was con- 
sidered and is set forth in the case of People v. Caldwell—— 

Senator O'M: AHONET. Will you please first state your definition 
of “surplus line” 

Mr. McConne tu. Yes, sir. 

We consider surplus line as any anaee of insurance and particularly 
risks within that kind of insurance for which there is no market 
inadmitting insurers. 

We have in California 750-plus insurers which have qualified under 
the laws of California and are called admitted insurers. 

Senator O’Mauonry. One of the difficulties that is always en- 
countered by a congressional committee in examining into a special 
line of proc edure—whatever it may be, industry, professions, or what- 
not—is that the professional witness dev elops a language that belongs 
to that profession or that industry. We c: all it, for simplicity, eobble- 
dygook. 

“Now, these hearings are supposed to be read by the public. The 
public doesn’t understand gobbledygook. So may I ask, Mr. McCon- 
nell, will you as much as possible please define these special terms so 
that they can be understood by the average reader ? 

Mr. McConnetx. I will be glad to do that, but without in any way 
conceding that the expression “gobbledygook” is applicable. 

Senator O’Manoney. Very well. 

Mr. McConnett. In the insurance world everyone uses the term 
“admitted insurer” to refer to the status of an insurer which has 
qualified and complied with the laws of the particular jurisdiction in 
which it is doing business. 

Senator O’Manonry. So surplus line insurance is insurance that is 
furnished by some insurer who is not admitted to practice ? 

Mr. McConne tt. Correct, sir. 

Senator O’Manoney. M: rybe not qualified to practice? 

Mr. McConneEtu. That is a possibility. 

Senator O’Manonry. Very well. Proceed. 

Mr. McConnetx. The surplus line then becomes available under 
the laws of California and all States only if there is no market in the 
admitted market of these 750 or 800 insurers in California. And pre- 
cautions are taken to make sure that no insurance is exported except 
where there is no market for it in the admitted market. 

Senator O’Manonry. What kinds of insurance are involved ? 

Mr. McConnetu. It may be anything, and its character may be 
changing while we are talking at this moment. 

Senator O’Manonry. Does it involve life insurance ? 

Mr. McConnewi. No. 

Senator O’Manoney. Then it may not be anything? 

Mr. McConnett. No. I am glad you pointed that out. 

Senator O’Manonry. What lines of insurance go into surplus? 

Mr. McConnett. I would say that all excepting life and ocean 
marine are likely to go into the surplus line market. 

Senator O’Manonry. Mr. McConnell, it is plain here that what we 
are dealing with, from your standpoint, is insurance that cannot be 
obtained from an "admitted company. 
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Mr. McConne tt. That is right. 

Senator O’Manoney. Are you testifying that American insurang 
companies do not cover the field ? 

Mr. McConne tt. Yes, sir. 

Senator O’Manonry. Why? Where do they fail ? 

Mr. McConne tt. It isn’t a matter of failure. It is a matter of 
prudent judgment and experience. 

Senator O’Manonry. Where do they fail because of their poo 
judgment and experience ? 

Mr. McConnett. It is not a failure, sir. But let me give you ap 
example. 

Senator O’Manoney. Oh, now, using the word “failure” is per. 
fectly correct in that connection. You may fail to do a thing for 
perfectly good purposes. 

Mr. McConne tt. I see. I was thinking of it as being the lack of 
performance of a duty. 

Senator O’Manonery. Oh,no. 

Mr. McConne tt. Very well. 

Senator O’Manoney. Don’t be suspicious of the chairman. 

Mr. McConne tt. Very well. 

Malpractice insurance is a line where in many States, perhaps most 
States, there is no market in the admitted insurers, and consequent] 
a very large part of it is written by nonadmitted insurers and 5 
written under these surplus line laws. 


Senator O’Manoney. Malpractice insurance is not favored by 


American companies? 

Mr. McConnett. That is correct. 

Senator O’Manonry. Do you know what their reasons are? 

Mr. McConnett. Yes. Many of them have ventured into the field 
and out again. They experiment, you see. But, in general, those who 
have gone into it have eventually found that for business reasons, 
prudence, preservation of the assets of the company, they are not 
adapted to handle it, and discontinue writing it. 

Senator O’Manoney. It is not a profitable field, is that the fact? 

Mr. McConnett. The Lloyds’, London, write it, and apparently 
find it profitable. 

Senator O’Manonery. Is it your testimony that American companies 
are unable to do what Lloyds’ of London does? 

Mr. McConnetu. No, sir, but the building of the very expensive, 
highly skilled, diversified personnel to handle malpractice cases, their 
investigation and defense, is a very, very expensive thing. 

Senator O’Manonry. Then to use the word “failure” again, the 
American companies fail to go into this type of policy because they 
don’t have the staffs that Lloyds’ of London has? 

Mr. McConnetu. And, yet, while we are talking, a U.S. company 
admittedly in every State may be planning to start writing that. 

Senator O’Manoney. Oh, yes, may be planning to start. 

Mr. McConnetxi. They may have started this morning. 

Senator O’Manonry. They may have started at 5 minutes of 3, 
yes, indeed. 

Mr. McConnet. In that case, it could not be exported under the 
surplus line laws. 
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Senator O’Manonry. When you talk about “exporting,” what do 
you mean ? : 

“ Mr. McConneEtu. Written by surplus line brokers in nonadmitted 
insurers. , ; 

Senator O’Manoney. Then insurers which are not admitted are 
permitted to sell their insurance, though not admitted through 
brokers or agents? 

Mr. McConnetu. The other way around. The State licenses certain 

ople who are permitted to— 

Senator O’Manonry. How do you say the other way around? They 
are permitted, are they not? 

Mr. McConnett. I would say that the permit goes to the broker 
licensee and not to the company. 

Senator O’Manoney. Who writes the insurance, the licensee or the 
company ¢ 

Mr. McConnetu. The licensee places it. 

Senator O’Manoney. No; I said who writes it? 

Mr. McConneEtu. The company is the insurer. 

Senator O’Manoney. Of course. Then another nonadmitted com- 
pany writes the insurance. 

What sort of an admission law do you have? 

Mr. McConneEtxt. The admission laws are very good, straight 

Senator O’Manonry. Please, Mr. McConnell, don’t begin to fence 
with me. I didn’t bring you out here as a hostile witness, but I prom- 
ise you I can keep up with your maneuverings, if you want to engage 
in them. 

Mr. McConnett. No doubt. 

Senator O’Manoney. But please don’t. Let’s get to the fact and 
deal with it fairly. 

Mr. McConnetyu. Your question is: What kind of admission laws 
does California have? 

Senator O’Manoney. I want to have you, an expert in insurance, tell 
the public what a surplus line of insurance is. So far, you have told 
us that it is a line of insurance sold by foreign companies, not by 
themselves because they are not admitted, but by brokers or agents 
who are licensed to do business for the unadmitted company. 

Mr. McConnett. That is correct, by brokers. 

Senator O’Manonry. Anybody can understand that, and it seems 
like a very strange sort of a procedure. 

Why does not the State of California say which surplus line com- 
panies it will admit to do business? There must be some reason. 

Mr. McConne tu. If you shut off the market to the nonadmitted 
insurance, you would do great damage to the whole economy of the 
United States. 

Senator O’Manonry. Tell me why you don’t name them. I am 
not talking about shutting off admitted companies. You have done 
theshutting off. They are nonadmitted companies. 

Mr. McConnetu. Yes; and we know them. Their names appear in 
the financial statements and are constantly surveyed in the examina- 
tions made by the insurance commissioners through the national asso- 
ciation. We know them very well. 

Senator O’Manonry. Why not name them? Why does not. the 
State insurance commissioner of California name for the people of 
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California these surplus line companies which he knows, but which 
the States will not admit ? 
Mr. McConneti. That is, have a list? 


Presu! 
brokers 
rovides 


| 
|p 


Senator O’Manoney. All right, give us an approved list. Give } ¢9 do bu 
your people in California an approved list. advanta 

Mr. McConnetu. That has been under discussion for a great Many | yisions 
years, and I can give you both sides of viewpoint that would cause compan 
you to— A bre 


Senator O’Manoney. Isn’t it because you can’t get enough infor. | jncludit 
mation about these companies ? 1959 is 
Mr. McConnetz. That is one of the reasons; yes. There is no| thenun 
right to send an examiner to England, for example. | The: 
Senator O’Manoney. No; certainly not. the yes 
Mr. McConnetu. That is one of the reasons. added, 
Buyers of insurance, of course, think first of the character and | been m 
integrity of their insurance companies. They have the benefit of an | 1953, 1! 
army of perhaps a half-million people, agents and brokers, through- I ask 
out the United States constantly bringing to the attention of buyers | that in 
the distinctions between admitted and nonadmitted and surplus ling | times | 
insurance, public 
Senator O’Manoney. I will take a little personal recess now. I A p 


didn’t have any luncheon. So I will let Mr. McHugh continue the | legisla 
examination. Califo 


Mr. McConne.t. Very good. insur 


Mr. McHveu. Mr. McConnell, do you want to go ahead with | peculi 
your prepared statement ? 


State 
Mr. McConnett. I would like to. invest 
Sections 1760 through 1780 of chapter 6, part 2, division 1 of the | peculi 


Insurance Code of the State of California relate to the licensing of | ete., a 
surplus line brokers and set forth the conditions for the placing of | perso 
imsurance with nonadmitted insurers. A copy of the aforesaid statute | forni: 
1s attached hereto and identified by the numeral X. opini 
(The exhibits attached to Mr. McConnell’s statement begin at thats 
p. 6021.) Insur 
a 1959 amendments are attached and identified by the numeral still 1 

: State 
Basic principles, submission rules, and rates for coverage in con- acted 
nection with surplus lines business are set forth in sections 2131 | laws 
through 2172 of article 4, subchapter 1. Chapter 5, title 10, California | conti 
Administrative Code. A copy of the regulations is attached and | — Se 
identified by the numeral XTI. listir 
Section 1775.5 of the Insurance Code (as amended in 1959) which | legis 
is set forth in attachment XI provides for the imposition of a gross | sions 
premium tax on surplus line brokers. An annual tax is imposed | 4 ye: 
and is computable each year according to a formula fixed by the | year 


statute. that 
Senator O’Manonry. Mr. McConnell, please excuse me, but we | inth 
can’t follow you. What page are you reading from? M 
Mr. McConnetu. I should have said on page 9. I started with Se 
this basic explanation of California’s statutes, thinking it a better | M 
foundation, and I had gotten to the middle of the third paragraph Se 


there. toe! 
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tich | ~=Presumably when the legislature provided for the licensing of 

prokers to place policies of insurance in unauthorized companies and 
provided a tax t erefor, it was the intention to permit such brokers 


tive | to do business on a permissive basis but not for the purpose of creating 
advantages nor discrimination because of existing constitutional pro- 
any | yisions providing for the imposition of taxes on admitted insurance 


vuse | companies. , 
A breakdown of the taxes and penalties collected under the statute 
| including a recapitulation for the business years of 1955 oe 

1959 is set forth in the document attached hereto and identified by 
no! thenumeral XIII. 

The original statutes relating to surplus line matters date back to 
the year of 1872. Since that time statutory provisions have been 
added, repealed or amended. Subsequent statutory changes have 
and | been made in the years 1877, 1907, 1911, 1917, 1929, 1935, 1937, 1939, 
an | 1953, 1955, 1957, and 1959. 
gh- I asked the deputy particularly to put that in to thus acknowledge 
vers | that improvements have been made as a result of experience, some- 
line | times bad experience, an instance of detriment to a member of the 

| public that has taught us another way to take a precaution. 
| oo perusal of these various amendments will show the continuing 
the | legislative intent to provide a nonadmitted market for hard-to-place 


California risk, and, on the other hand, an intent to protect the 
insuring public. Such legislative purposes are not fostered by the 


ith | peculiar whims of any one individual or group. Legislation at the 

State level in the field of insurance is preceded by constant research, 

investigation, examination, and study of problems which are usually 

the | peculiar to the local citizenry. Such research, studies, examinations, 

‘of | etc., are carried on by individuals, industry and nonindustry groups, 

of | personnel of the department of insurance, committees of the Cali- 
' 


ute | fornia Assembly and Senate, etc. Such local activities have, in my 
opinion, led to effective and proper legislation. While it may be true 
-at | that some of the thousands of provisions of law which make up the 
Insurance Code would not. be classified as model legislation, the fact 
ral — still remains that the overall provisions of the Insurance Code of the 
State of California provide adequate safeguards and have been en- 
on- | acted for the public welfare. The enforcement of such insurance 
131 | laws by the department of insurance guarantees that the public will 
nia | continue to be protected in the field of insurance. 
und | Senator O’Mauoney. I gather, Mr. McConnell, that you believe this 
| listing of years in which changes have been made in the surplus line 
‘ich | legislation has been a very good practice. The list shows that revi- 
oss | sions have been made from time to time: 30 years, from 1877 to 1907; 
sed | 4years from 1907 to 1911; then 6 years to 1917; 12 years to 1929; 6 
the | yearsto 1935; 2 years to 1937; 2 years to 1939; and so forth, indicating 
that the State of California has attempted to keep up with the changes 
we | inthe problem. 
Mr. McConne tu. Yes, sir. 


rith Senator O’Manonery. That is what you are driving at now? 
ter | Mr.McConnetu. Yes, sir. 
uxph_ | = Senator O’Manoney. “Such local activities have, in my opinion, led 


toeffective and proper legislation,” is that correct, sir? 
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Mr. McConnetu. Yes. That doesn’t mean perfection, by any 
means. 

Senator O’Manonry. No. How do you seem to reach the conely. 
sion, with which you started your testimony this afternoon, that Py. 
lic Law 15 of many years ago is, like the law of the Medes and thy 
Persians, unchangeable ? 

Mr. McConnett. I didn’t mean to say that 

Senator O’Manonry. Don’t you think that experience in the Fo. | 
eral realm would bea good thing to adopt? 

Mr. McConne t. It is a very good point, and well taken, sir, | 
certainly didn’t mean unchangeable. But I have seen no evidence gg 
of now, after a lifetime in this business, that tells me where a change 
is required in Public Law 15. 

Senator O’Manoney. “We shall see”, as it is said. 

Mr. McConnetu. Yes, sir. 

Mr. McHvuen. Mr. McConnell, may I ask you here: 

Wouldn’t you agree that a legitimate objective of surplus ling 
laws and State regulation should be to promote as much as possible the 
business in the admitted market ? 

Mr. McConnetu. Oh, yes, and the California statute is drawn to 
strongly and expressly favor the admitted market, and to make sur 





that a fair test has been made that this buyer needing insurance | 


coverage cannot get it in the admitted market. 
Mr. McHven. Our committee has been told that one reason at least 
why a great deal of business is exported is because of the fact that at 


that particular time no insurance company has a filing that has | 


been approved by the State insurance commissioners. As a result, 
it is necessary to place that business in Lloyds’, and since they have 
to move quickly on it at the moment, it is only the surplus line op- 
erator that can offer that insurance. Therefore, it is necessary that 
it go abroad. 

Mr. McConnetu. That may very well be. I would have to ask Mr. 
Wikler or some other expert from another State, because in Cali- 
fornia we have no requirement of either filing or approval, and 
contracts can be made effective instantly. 

Mr. McHveun. So, as a result, in California where you have a non- 
filing-type statute—— 

Mr. McConne Lt. Yes, sir. 

Mr. McHuveu (continuing). You meet this problem, then. It is 
not necessary for buyers to shop in the surplus line market. They 
can try to obtain the insurance from admitted companies and it isn’t 
necessary for those admitted companies to go through the cumber- 
some procedure of having that particular filing approved. 

Mr. McConnetu. That is right. There is no such requirement, and 
there must be a test of the admitted market before the door is open 
for placing as a surplus line. 

Mr. McHven. Can you explain something about the volume of the 
surplus line business written in California ? 

Mr. McConnetu. Yes, sir. One of these exhibits—let me borrow 
an exhibit from my friend, Mr. Garrison. 

Your question, sir? 
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Mr. McHvueu. Can you tell the committee something about the 
volume of business in terms of dollars which is placed in the surplus 
line market ? 

Mr. McConneELu. Yes. 

Taking the most recent year, the total premium writings in Cali- 
fornia, other than life and ocean marine and aviation, the total pre- 
mium writings were $1,812-million-plus. 

Of that, 98.46 was written in the admitted market, and 1.54 was 

Jaced in surplus line. In terms of premium as to surplus line, in 
1959, $27,936,000. 

Mr. McHvueu. Do you have any figures on the volume of surplus 
line business from the other States ¢ 

Mr. McConne tt. Mr. Garrison has an exhibit showing that. I may 
add that in this exhibit you will see that while the volume in dollars 
has gone up, naturally, the percentage of surplus line business has 
not gone up. There have been very small percentage variations, and in 
the last 3 years, well, the last 2 years, the last 4 years, I see, 5 years, 
6, it had decreased percentagewise. 

Now, to again save time, because I anticipate that you may have 
some questions, and I must forewarn you that I have never met an 
expert in the insurance business, and I have spent all of my life in it, 
and I have learned humility—I have learned a lot today from people 
about the insurance business right in this room and at lunch. No 
one knows even very much about it. 

But I will try to answer questions, and if I can’t answer them, I 
will undertake to furnish written memorandums which will answer 
them. 

My formal statement here makes reference to some questionnaires 

reviously completed at the request of your subcommittee, and the 
frst two exhibits are copies of answers made which, in general, ex- 

lain the matters we have discussed; that is, what is admitted and 
ow the surplus line business is regulated. 

I then ident to this statement to statutes and cite them, and refer 
to exhibits. 

I quote one statute which is expressly—it expressly makes it the 
duty of the Commissioner to enforce the execution of all these laws. 

Senator O’Manonry. From what page are you reading ? 

Mr. McConne tt. I am now looking, sir, at page 1, and at the bot- 
tom of that page is the insurance section 12921 which puts the duty 

nerally upon the Commissioner to enforce the execution of these 
aws. 

When I say “laws” there, I, of course, include regulations which 
are promulgated in California in the manner of your Federal Register 
called the California Administrative Code. 

Reading now from page 2 one short paragraph: 

The Department of Insurance of the State of California is continuously en- 
forcing its laws for the purpose of protecting the public from unlawful and 
improper activities by nonadmitted insurers. A number of statutory and ad- 
ministrative methods are used. 

Then I will refer to, but not read, under the heading “Criminal 
Prosecutions” are two cases. These are prosecutions by the district 
attorney in the county, the appropriate county, where one man was 
prosecuted for soliciting and placing insurance in a nonadmitted in- 
surer and another for advertising such an insurer. 
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In general, the law of California prohibits any unlicensed persop 
from doing any action that aids the transaction of business in Cal. 
fornia by an nonadmitted insurer unless that person holds a surphy 
line or what we call special surplus line license. 


It is a criminal act for any other person to in any way aid a nop. | 


admitted insurer to transact its business in California. These wer 
prosecutions of that character. 

Mr. McHvuenu. What information, Mr. McConnell, does your statut, 
or regulation require that the surplus line broker produce or file 
regularly with the insurance department concerning the financia] 
position of a surplus line company ? 

Mr. McConnetu. A very good question. 


All surplus line brokers are examined annually by our field exanj- 


ners. We have a comprehensive examination manual, and I regret 
I didn’t bring it, and perhaps should add it as an exhibit. It might 
be of benefit to anyone studing this subject. 

It shows what our examiners must find, adherence to standards of 
the highest business and ethical conduct in order that these brokers 
continue their license. The examiners, incidentally, check the accuracy 
of their filings as to premiums and their payments of taxes. ; 

Now, going directly to your question, it was only in 1959 that the 
California Legislature faced up to this dilemma the Senator has » 
keenly put his finger upon, and that is: 

Why don’t you have a list or in some way inform the public? If 
you have a list, it could be deceptive, because it might imply to the 
public that the same precautions that can be taken and are taken from 
day to day as to admitted insurers—that is, their examination, and 9 
forth—could be taken as to every one on the list. 

As the Senator has discerned, that would be deceptive because there 
is no authority to send examiners into a foreign country. 

(At this point in the proceedings, Senator Hart left the hearing 
room.) 

Mr. McConneEtu. What else to do, then ? 

The California Legislature’s determination as to that was to au- 
thorize the insurance commissioner to make a written request of each 
surplus line broker that he furnish specified particulars as to the finan- 
cial condition of any nonadmitted insurer with which he has or in- 
tends to place business. 

It authorizes the insurance commissioner to issue an order prohibit- 
ing him, and it could be all surplus line brokers, from any further 
placing of new or renewal business in the X nonadmitted company. 

Mr. McHvueu. Mr. McConnell, is this broker required under this 
procedure you are speaking of here to file this information with the 
department only when requested ? 

Mr. McConne.ut. Yes. Our procedure, of course, will be to require 
it. 

Mr. McHveun. But he is not required to file this information auto- 
matically ? 

Mr. McConnetu. No. 

Mr. McHveu. Information with each company with whom he places 
business ? 

Mr. McConnetu. No; and, of course, he is, himself, in no position 
to demand it by force of right. But, you see, inherent in all of this 





is t 
chi 


get 


bre 
ml 


ii i ae ee ae 


_— —_- a. | 





Person 
- Cali. 


urplus 


a Non- 
> Were 


tatute 
or file 


ancial 


‘XAmi- 
regret 
might 


rds of 
rokers 
“uracy 


at the 
has so 


of? If 
to the 
. from 
und so 
» there 


paring 
tO au- 
£ each 
finan- 
or in- 
yhibit- 
urther 
ny 

th the 


equire 


auto- 


places 


sition 
rf this 


r this | 


THE INSURANCE INDUSTRY 5751 


is that an official action by any insurance commissioner adverse to the 
character or financial stability of an insurer is fatal to it. 

Mr. McHvuen. Suppose a surplus line broker tells you that he can’t 
et the necessary information that you want. 

Mr. McConne.t. I would immediately prohibit any surplus line 
broker from placing any new or renewal business with that nonad- 
mitted insurer. 

Mr. McHueu. Has that ever happened? 

Mr. McConne tt. No, sir. 

Mr. McHveu. Is that because, whenever requested, they have al- 
ways been able to furnish the information you need ? 

Mr. McConne t. It is because the statute has been in effect only 
since September 1959, and no instance has come to the attention of our 
department that would require such an action. 

Senator O’Manonry. May I ask a question here? 

Take the case of Martin Bussio, cited in your paper. He was con- 
victed and sentenced to a fine of $250 and 6 months in the county jail; 
but the sentence was suspended on condition that he serve a 2-year 
probationary period, the probation requiring return of unearned pre- 
miums on insurance placed in the nonadmitted insurers to the person 
for whom such insurance was placed. 

Does that return of premium obtain from the nonadmitted insurer 
or from the agent ? 

Mr. McConnetu. The agent. The court put the obligation upon 
him. I may say, also, that, as I remember that case, there were no 
third-party claimants involved or we would have asked the judge to 
impose as a condition restitution as to any member of the public in- 
jured by reason of this activity. 

Senator O’Manonery. Does this statement of the case mean that 
Bussio took premiums from his patrons which he did not remit to the 
company ¢ 

Mr. McConneE tt. No, sir; not necessarily. 

Senator O’Manonry. How could it have been that there were un- 
earned premiums unless he took the money ? 

Mr. McConne tt. As soon as our department made the investigation, 
the policies were canceled, giving rise to unearned premiums. 

Senator O’Manoney. All right. 

Mr. McHveu. Do you want to continue, Mr. McConnell ? 

Mr. McConnetu. Yes. 

Mr. McHueu. What page are you on? 

Mr. McConnett. I am now on the bottom of page 2, and leaving 
those criminal prosecutions, come to a subheading called “Adminis- 
trative Action.” 

Mr. McHuen. Mr. McConnell, excuse me, if you will. Because of 
our limitations on time, I am wondering if you would skip on to page 
4, to the discussion of International Guaranty. 

Mr. McConnetz. Gladly. 

The statement as to International Guaranty commences with an 
explanation that this is furnished at the request of your chairman, 
and it makes reference to a criminal action pending in the courts in 
Maryland, and the fact that our records were subpenaed by the U.S. 
attorney there, and were delivered to him sealed, and remain in his 
possession. 








5752 THE INSURANCE INDUSTRY 


It states also that any action I can take officially to release them to | 


the committee, I would be glad to do. 

The statute gives the commissioner authority to release thi 
otherwise classified as confidential where he deems it in the public 
interest, and I would deem it in the public interest that there be ful] 
publicity concerning this matter, and will be glad to make any required 


order at any time that counsel determines what records he would like | 


to have released. 
Now, starting in the text at the bottom of page 4: 


This case—that is, the case of the International Guaranty & Insur. | 


ance Co. of Tangier, Morocco—in part, concerns itself with the 
financial affairs of said insurance company. Representatives of the 
department of insurance are under subpena—I have already said that 
the records are sealed. 

Let’s skip over to the fourth paragraph on page 5, where I get 
down to the answer to your direction. 

In the latter part of 1957, the department of insurance received 
several inquiries from better business bureaus and others concerning 
the status of West Indische Heverzekering Maatschappij, S.A., now 
known as the International Guaranty & Insurance Co., of Tangier, 
Morocco. 

I must tell you that in the inception it was denied that there was 
any connection between those two, but eventually it was established 
and now fully admitted that International Guaranty & Insurance 
Co. of Tangier, Morocco, is just a new name for that West Indische 
entity. 

This company was not licensed nor has it ever been licensed in the 
State of California to transact insurance. The original inquiries 
were investigated and it developed that a printer at San Francisco, 
Calif., had printed insurance policies, endorsements, billings, letter- 
heads, etc., for the company and that such documents had been edited 
by a person named Stewart B. Hopps and the billing was made out 
to the U.S. Marine & Foreign Securities, Ltd., a corporation owned 
by said person. 

Senator O’Manonery. Where was that corporation incorporated ? 

Mr. McConne tt. In Tangier, Morocco. 

Senator O’Manonry. I mean U.S. Marine & Foreign Securities. 

Mr. McConne.t. Oh, no; it appears elsewhere; it is not California. 

Senator O’Manonry. How about the first corporation West 
Indische ? 

Mr. McConne tu. Tangier. 

Senator O’Manoney. In Tangier, too? 

Mr. McConnetu. Tangier and then they changed the name to 
International. 

Senator O’Manoney. Yes. 

Mr. McConnett. I think we will come in the text to the answer 
to your question about where this wholly owned U.S. Marine & For- 
eign Securities, Ltd., is incorporated. 

Senator O’Mauongy. Do you know anything about the reason for 


the change in name? 
Mr. McConne tt. No, sir. 
Senator O’Manoney. Do you know when the change took place! 
Mr. McConnext. Not in my present recollection. It is certainly 
shown in our records and available. 
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Immediately after our original investigation of this matter we re- 
ceived several complaints from a Mr. Herbert Oppenheim, a general 
agent of said insurance company who operated an agency at Phoenix, 
Ariz. Mr. Oppenheim, among other things, stated that said insur- 
ance company was not paying its claims and had refused to give an 
accounting on the business developed by Mr. Oppenheim and his sub- 
agents located throughout the United States. He further stated that 
the company was conducting a home office operation from the office 
of Stewart B. Hopps and the U.S. Marine & Foreign Securities, Ltd., 
which was located at 417 Montgomery Street, San Francisco, Calif. 

After conferring with my staff, I deemed it advisable to conduct 
a full investigation of said insurance company and assigned an at- 
torney and an investigator thereto. A full investigation was started 
on February 9, 1958, when my representatives left the State of 
California. 

Then went to Arizona and Nevada. They did not return to the 
San Francisco office until March 7, 1958. A period of several days 
was spent in the State of Nevada and Insurance Commissioner Paul 
A. Hammel of Nevada and his staff fully cooperated with said 
representatives. za Nel 

After completing the Nevada phase of the investigation, my repre- 
sentatives went to Arizona and spent several days at Phoenix, Ariz. 
We received the full cooperation of Commissioner George Bushnell 
of Arizona and his staff. 

Mr. McHvucnu. Was International Guaranty doing some sort of 
business in Nevada, Montana, and Arizona? What was the reason 
for your people going there? 

Mr. McConnetu. Oh, yes. They had established a trust fund in 
a bank in San Francisco, and our investigation showed that that 
money, part of it, had been furnished from a bank in Arizona, I be- 
lieve, or in Nevada, in the reverse. It is also my recollection that 
both banks began to ask questions about the character of the people 
and their identity and background and other questions. 

I believe—although I have no direct evidence—that that is the 
reason for the termination of each and the deposits in the San Fran- 
cisco bank. 

Mr. McHueu. By “termination of each,” you mean termination in 
Nevada and Arizona? 

Mr. McConne tt. Yes. 

Mr. MoHveu. Of the trust fund that was set up by International 
Guaranty there? 

Mr. McConnetu. Yes, sir. 

Mr. McHveu. And this was action taken by the insurance commis- 
sioner in each of those States ? 

Mr. McConnetu. In cooperation with the banks and perhaps the 
banking commissioners. 

Mr. McHueu. And those funds were transferred to a trust account 
which was set up in a bank in California? 

Mr. McConneLt. Yes. 

Mr. McHucu. Do you know whether or not the laws of any of 
those States require that this deposit be established ? 

Mr. McConnett. I think not, and I am sure that the law of Cali- 
fornia did not. 


47932—61—pt. 10-4 
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Mr. McHvuen. These were trust accounts on deposit in banks set 
up by International Guaranty because it was operating as a surplus 
line operator not admitted to do business in the State ? 

Mr. McConnett. No. Because, in my opinion, it was a scheme 
of deception done voluntarily, self-serving, and with precautions that 
made it unlikely that the persons who made the deposit would really 
lose the money. 

Mr. McHuen. In other words, the setting up of this deposit was 
part of a deliberate scheme? 


Mr. McConnetu. So it seems to me. It certainly was done under | 


no legal sanction. And, as you will see from some records not ayail- 
able right now, the bank apparently was persuaded to accept the de- 
posit by representat ions to them, “Look, here is a copy of Lloyd’s, Lon. 
don, deposit,” which was originally, voluntarily established, Senator, 
as you no doubt remember, at $40 million, and which has ace umulated 
to more than $300 million for the benefit of policyholders and creditors 
under Lloyd’s, London, contracts in the United States. 

So this bank was shown that, was shown a copy of several other 
deposits of that kind voluntarily made by these nonadmitted i insurers 
to establish character, proof of character, and for convenience in the 
administration of their US. bills. 

Then the bank was given a third document with the representation, 
“You see our deposit is just like that, with not many changes.” There 
were some substantial variations. The bank accepted it, however. 

I must say that I was tempted to allow this thing to go a little bit 
further. I was strongly tempted because I thought I would get 
strong, easily produc ible evidence of criminal activities that could be 
prosecuted. But I had to weigh that temptation against the protec- 
tion of the public, and I acted very quickly and w hen this thing was 
really only in its inception. 

It was designed to be a gigantic operation which would have resulted 
in an enormous fraud. 

Mr. McHuen. Mr. McConnell, digressing a moment from this sit- 
uation, wouldn’t a requirement that a deposit be maintained by a non- 
admitted company, a surplus line operator in a State, if it consisted 
of valid, provable assets, be another means of offering some additional 
protection to American policyholders who are putting their money 
into those companies? 

Mr. McConnetu. I would doubt the wisdom of it. Let’s look at it 
for a moment. You see, we are still a young country, and we haven't 
fully caught up with inflation even in this matter of insurance 
deposits. 

In the laws of the 50 States now insurers are required to make de- 
posits in the State of domicile as a condition to permission to do busi- 
ness in their State of domicile. Those deposits are made for the 
benefit of all policyholders in the United States. 

In a few cases the statutes say all policyholders and creditors, and 
in that case sometimes you have to make two deposits. But the 
amounts are only a couple of hundred thousand dollars. 

Not only that, but in order to promote the expansion of small busi- 
ness and permit diversity and growth of small business, and offer in- 
surance facilities and competition, the laws of the States permit that 
a certificate sent by me, for instance, as insurance commissioner of 
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California, to Nevada, that this company maintains a deposit of let’s 
say $400,000 _ the benefit of all policyholders and creditors in the 
United States, Nevada will not require a separate deposit. 

Now, if it is suggested that that same procedure ought to be ex- 
tended to nonadmitted insurers, then people of bad character could 
very well deposit several hundred thousand dollars to gain the super- 
ficial character given them by some degree of State approval, you 
see, and might build tremendous premium incomes and be willing to 
lose that sm: all deposit. 

Mr. McHvueu. Can you maintain the same requirements with refer- 
ence to companies putting up that deposit as you have with reference 
to your other surplus line regulations 

In other words, whatever regulations you have now with reference 
to surplus line operators could be applied in order to give you good 
regulation and protect the policyholder; but then, as an additional 

recaution, you require the establishment of a deposit ? 

Mr. McConnetx. I would be very much afraid that that would be 
used to deceive the public, rather than to protect it. There is no 
doubt about it that the greatest security in buying insurance in every 
State i in the Union is to buy it in an insurer admitted to do business 
in that State. 

The insurance commissioner, his department, the whole law en- 
forcement machinery is immediately available to enforce all laws 
right now. Everybody who buys insurance wisely seeks it in an 
insurance company admitted to do business at the place where they 
buy it. 

Now, to give the color of almost equality to an organization—a 
company not subject to that jurisdiction, and not subject to the visita- 
tion and examination—and it may be very frequent investigations 
that are searching into the activities of admitted insurers in this 
country which couldn't possibly be extended to these other nations—I 
would think quite dangerous. 

In essence, insurance depends upon character. The contract is just 
apiece of paper. The insurance exists even though that is destroyed. 
And in our procedure in California, like my brother commissioners in 
other States, mere compliance with the financial requirements and 
filing all of the documents is only the commencement of the question 
as to whether or not that insurer will be admitted. 

We make a most intensive investigation as to the character and life 
history of every person who is a principal investor, officer, or director 
of any company ot such application. 

Mr. McHuar. I don't understand, however, how it would give this 
company any special approbation, since before the business could be 
placed with them, you would still have to meet the requirements of 
your surplus loan laws, namely, that the broker must show that there 
is not an admitted market, that he made an effort to obtain it, that 
he obtains their declinations. In other wor ds, meet whatever recula- 
tions you now have with reference to the surplus line operator. 

Mr. McConnetu. It is yes uinly debatable and yours may be the 
wiser view, I don’t know. I don’t hold it, however. 

Senator O’Manonry. May I interrupt at this point? We are talk- 
ing about the International Guaranty & Insurance Co. of Tangier, 
Morocco ? 


Mr. McConnetu. Yes, sir. 
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Senator O’Manonery. On page 5 you say in the second paragraph 
from the bottom : 

Mr. Herbert Oppenheim, a general agent of said insurance company who 
operated an agency at Phoenix, Ariz. 

Is that correct ? 

Mr. McConnett. Yes. He had a contract. 

Senator O’Manonry. He was a broker? 

Mr. McConnetu. No, I think he had an agency contract with this 
international outfit. 

Senator O’Manonery. It was a nonadmitted company, wasn’t it? 

Mr. McConnett. Yes. 

Senator O’Manoney. All right. 

Mr. Oppenheim, among other things, stated that said insurance company wag 
not paying its claims. 

He further stated that the company was conducting a home office operation 
from the office of Stewart B. Hopps and the U.S. Marine & Foreign 
Securities, Ltd., which was located at 417 Montgomery Street, San Francisco, 
Calif. 

Do you mean to say that an insurance company so named and 
operating in San Francisco was not at the time known to you? 

Mr. McConnetu. That is right. 

Senator O’Manoney. And not admitted? 

Mr. McConne.u. Not admitted. It was an operation that just be- 
gan by having some clerks writing insurance policies, and could never 
come to anyone’s notice until there was a complaint about a claim ora 
premium. 

Senator O’Manoney. Yes. 

This company, on your testimony, certainly had an office in San 
Francisco, and, through its agent, was writing insurance. 

Mr. McConnett. Hopps had an office there. 

Senator O’Manonery. Yes, but it was operating in Hopps’ office and 
the office of another company. 

Mr. McConne tu. Its name was not on the door or in any telephone 
book, anything of that kind. 

Senator O’Manonry. In other words, it was a deceptive operation? 

Mr. McConne t. Yes, sir. 

Senator O’Maunoney. And so far as you knew, that probably was 
going on elsewhere in other States, too, was it not ? 

Mr. McConnett. As to this company ? 

Senator O’Manonery. Yes. Did you talk with Mr. Oppenheim? 

Mr. McConne tt. Not personally, but we took an affidavit and then 
an extensive deposition. 

Senator O’Manonry. He spoke for his subagents located through- 
out the United States? 

Mr. McConne tt. Yes. In one of the exhibits filed with this state- 
ment is a list of 10 or 15 licensed agents in the State of California—— 

Senator O’Manoney. I understand. 

Mr. McConne tt (continuing). Whom Oppenheim had appointed 
to produce business for this Tangier outfit. 

Senator O’Manonry. Here was a Moroccan company operating in 
California through licensed agents who were operating throughout 
the United States. No complaint was made to you at this time, so 
you were guiltless. No application was made by the insurance com- 
pany to you for admission, I take it? 
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Mr. McConne ty. That is right. 

Senator O’Manoney. So that it was operating under cover of the 
permitted agents ? 

Mr. McConnetu. Yes, and it was even more subtle than that, 
because it started as 

Senator O’Manoney. I want the entire subtlety, Mr. McConnell, 
if you can give it. 

Mr. McConnetu. Yes, I can, and it will be developed as I read. 

It was a most subtle and deceptive, planned deception, in my 
opinion. 

I have related how we had the cooperation of the commissioners 
of Arizona and Nevada. 

On the final day—that is, of the presence of our investigators in 
Arizona—Mr. Herbert Oppenheim, the general agent of said company, 
was contacted. He was in the process of moving to Coronado, Calif., 
and had made arrangements for the shipment of all his records re- 
lating to said insurance company to California. Subsequently my 
representatives spent several days at the new address of Mr. Oppen- 
heim and were given custody of thousands of documents relating to 
the activities of said insurance company. 

These documents were brought to the San Francisco office and con- 
ferences were immediately held with members of the attorney gen- 
eral’s office of the State of California. It was at this time that in- 
spectors of the U.S. Post Office called upon us and advised us that they 
had been investigating the company for some time and understood 
that we had possession of a number of records pertinent to their in- 
vestigation. 

Pursuant to the request of said inspectors, facilities were made 
available for the inspection and copying of said records. In addition, 

ertinent information and documents were exchanged on a reciprocal 

asis. The inspectors were kept advised of our every move and were 
present at one or more conferences held at the offices of the attorney 
general of the State of California while discussions were had concern- 
ing the action to be taken. 

Some of the more important highlights relating to our conservator- 
ship and liquidation of the International Guaranty & Insurance Co. 
of Tangier, Morocco, may be found in the attached tentative draft 
of item for the 1958 annual report to the Governor (identified by the 
numeral “TV”’) and in items appearing in the November and December 
1959 monthly reports to the Governor marked and identified by the 
numerals “V” and “VI” respectively. 

These were just kind of progress reports that I won’t refer to at 
this moment. 

Mr. McHucu. You referred to your conservatorship and liquida- 
tion. Was this by virtue of a court order, and will you tell us pre- 
cisely how that was initiated and what it meant? 

Mr. McConnetut. The California statute, which I think is the same 
in this respect as the laws of many, perhaps most, of the States, for 
all I know nearly all, provided that upon the filing of a verified peti- 
tion by the insurance commissioner, alleging either insolvency or a 
dangerous threatened insolvency, the court shall issue its order vest- 
ing title, custody, to all of the assets, books, records, and premises of 
the insurer wherever in the State of California, in the insurance 
commissioner. 
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Now, that is obtained ex parte, although the custom often is to 
call in to chambers. But it is issued under mandatory language ex 
parte, and in this case, for instance, we had people stationed every- 
where to act immediately upon telephone advice that the order had 
been signed. 

Had we moved for a liquidation, that would have required notice and 
an order to show cause and a hearing. So the conservatorship pro- 
cedure is the natural one, and the prudent and reasonable one to take 
in the inception. That is what we did. 

Mr. McHvueu. Mr. McConnell, was the theory of your investigation 
of this company in the first place and/or the naming of you as the 
conservator based upon the theory that this company was, in fact, 
doing business in California, issuing policies and using Hopps’ office, 
suggesting that it was actually doing business and should have had 
a license as an admitted carrier ¢ 

Mr. McConnetu. That is right; that they had done some of the 
acts within the definition of the phrase “transaction of insurance” 
within the territorial limits of California, and without license and 
compliance, and therefore subject to this conservation order. 

Mr. McHvuecu. Was there ever any court finding on that issue? 

Mr. McConnetu. Oh, yes. It was contested very fully by motions, 
hearings and, as will be related in a moment, the court found in favor 
of the insurance commissioner. 

Mr. McHueu. That, in fact, this company was doing an insurance 
business in the State and was without a license, and, therefore, you 
were justified in taking action you began against it ? 

Mr. McConnetu. Yes, sir. 

This thing is almost wound up. There are some ancillary matters 
still pending, but I expect to terminate the liquidation within a few 
weeks. 

Senator O’Manoney. I would like to clear my mind on some ramifi- 
cations that are suggested by what you have already said. 

Let us return to your page 5. You say that Oppenheim stated 
that the company was conducting an office operation from the office 
of Stewart Hopps and United States Marine & Foreign Securities, 
Ltd., located at 417 Montgomery Street, San Francisco, Calif. 

Were Mr. Hopps and the United States Marine & Foreign Securi- 
ties, Ltd., involved in any other such offices throughout the United 
States ? 

Mr. McConneti. Hopps admits to the full ownership of that 
United States Marine & Foreign Securities. He claims to have an 
office on Wall Street in New York. I have never seen it. I have 
been told that is questionable. I know of no other office than this 
one on Montgomery Street. 

Senator O’Manonry. But you have been told that he has another 
office or did have another office in New York on Wall Street ? 

Mr. McConne.u. Yes, sir. 

Senator O’Manonry. With United States Marine? 

Mr. McConnetu. Yes, sir. 

Senator O’Manonry. Any place else ? 

Mr. McConnetu. Never have heard of any other place. 

Senator O’Manonry. Mr. Oppenheim’s subagents were operating 
throughout the United States. Did he tell you of any association with 
Mr. Hopps? 
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Mr. McConnett. Mr. Oppenheim? 

Senator O’Manoney. Yes. 

Mr. McConne tt. Oh, yes. He told us quite candidly of the whole 
history of his association with him. 

Senator O’Manoney. He was, then, associated with Mr. Hopps? 

Mr. McConnetu. Yes, and I "think very congenially for a number 
of years, and that this was a falling out that made him candid with us. 

Senator O’Manonry. Was this operation conducted throughout the 
United States ? 

Mr. McConne t. I doubt that. That is a manner of speaking and 
isnot accurate. 

Senator O’Manonry. Do you know of any other operations by 
United States Marine? 

Mr. McConneE.u. No, sir, 1 do not. I think it is an alter ego. 

Senator O’Manonry. And so far as you know, it was a wholly owned 
corporation belonging to Mr. Hopps? 

Mr. McConnetx. That is what I have been informed, yes. 

Senator O’MAnoney. Do you know in what State it was incorpo- 
rated ¢ 

Mr. McConnett. I am sure it is in an exhibit and I will answer 
ittomorrow. It is not California. 

Senator O’Manoney. It is not California. 

Mr. McConnetu. The previous witness said it is incorporated in 
New York. 

Senator O’Manonry. Have you given study to the charters of these 
various corporations ? 

Mr. McConnetu. I haven’t read any of them, no. 

Senator O’Manonry. Do you know what author ity the character 
gives this corporation ? 

Mr. McConne tt. No, sir. 

Senator O’Manonry. Do you know what authority was given to the 
International Guaranty & Insurance Co. of Tangier ? 

Mr. McConnetu. We have a copy of it. I have never read it. It is 
inFrench. I think there isa translation, also. 

Senator O’Manoney. Of course, it is rather important to know 
what powers the Government of Morocco gave the company. <A corpo- 
ration has no power except that which is given by some government. 
The great trouble about the present situation of corporate law is that 
small governments without power and without assets themselves give 
to companies tremendous powers, carte blanche, to do as they please. 
These foreign companies are frequently organized merely for the 
purpose of carrying on these deceptive oper ations such as you have run 
into. 

Mr. McConne tt. I think that is true of this case. 

Senator O’Manonry. If you will bear that in mind when you come 
tomorrow, the chairman would like to have you tell as much as you 

can of those operations and those corporate powers. 

That being the case, the committee will now adjourn until 10:30 
tomorrow morning. 


(Whereupon, at 4: 55 p.m., the hearing was recessed, to reconvene at 
10:30 a.m., Wednesday, May 25, 1960.) 
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WEDNESDAY, MAY 25, 1960 
U.S. SENATE, 


SUBCOMMITTEE ON ANTITRUST AND MonopoLy 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:45 a.m., in room 
9998, New Senate Office Building, Senator Joseph C. O’Mahoney 
presiding. 

Present : Senators O’Mahoney, Hart, and Wiley. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for the minority; Nicholas N. Kittrie, counsel for the mi- 
nority; Louis Rosenman, attorney; Paul S. Green, editorial director; 
and Gladys E. Montier, clerk. 

Senator O’Manoney (presiding). The committee will come to 


order. 
Mr. McConnell. 


STATEMENT OF F. BRITTON McCONNELL, INSURANCE COMMIS- 
SIONER, DEPARTMENT OF INSURANCE, STATE OF CALIFORNIA, 
ACCOMPANIED BY JULIUS S. WIKLER, COUNSEL, STATE PRESER- 
VATION COMMITTEE, NATIONAL ASSOCIATION OF INSURANCE 
COMMISSIONERS—Resumed 


Mr. McConne tu. If it meets with your approval, I will complete 
the reading of my prepared statement, which is only about a page, 
and then refer to several matters that have been mentioned yesterday. 

Senator O’Manoney. Yes, sir. 

(At this point in the proceedings, Senator Wiley left the hearing 
room.) 

Mr. McConnetu. Continuing, then, from that statement—it was 
prepared by the deputy most familiar in our department with this 
subject—the various ramifications 

Senator O’Manonry. From what page are you reading? 

Mr. McConneu. Page 6, a little below the middle of the page. 

The various ramifications involved in the conservatorship and 
liquidation of the company—that is, International Guaranty & Insur- 
ance Co. of Tangier, Morocco—and the successful prosecution thereof 
is the best kind of evidence available to support our assertions that 
the California laws are adequate to deal with improper and illegal 
activities of nonadmitted insurers. 

In addition, the proceedings evidence the fact that the California 
law is sufficient in its scope to protect not only California residents 
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but the residents of the several States. In settling the claims filed 
with us it should be noted that all claimants were paid 100 cents on 
the dollar and the majority of such claimants were nonresidents of 
California. 

We are attaching hereto a copy of the preliminary report of exami- 
nation of said company and are identifying the same by the numeral 
“VII”; also attached is a copy of the interim supplemental report 
which is identified by the numeral “VIII.” These two reports wil] 
provide the reader with an idea of the se ope of the problems which 
were successfully prosecuted. 

(These reports begin at p. 6026.) 

It is my opinion that the above legal and administrative proceed- 
ings support my continuing view that the laws of the several States 
are effectively enforced for the protection of the public. I received 
the cooperation of my fellow commissioners of the States of Ari Izona, 
Nevada, W ashington, Idaho, linois, and so forth, during both the 
time of the conservatorship and liquidation of said company. 

Now, on page 7, under a heading “Stewart B. Hopps” 

The chairman of your committee has requested information con- 
cerning the connection of Stewart B. Hopps with International Guar- 
anty & Insurance Co. of Tangier, Morocco, and his connections with 
other insurance companies. 

I have just given you information concerning the International 
Guaranty & Insurance Co. of Tangier, Morocco. Some of the at- 

tached documents referred to in that discussion show the rel: ationship 

of Stewart B. Hopps to said insurance company. Your attention is 
particularly called to the first and second paragraphs of page 1 of the 
document numbered “IV,” subparagraph 3 of page 2 of the document 
numbered “VII,” and pages 6, 7, 8, and 9 of the document numbered 
errs. 

The California Department of Insurance has also been recently in- 
volved in several other legal matters dealing with insurance com- 
panies and Stewart B. Hopps. Liquidation proceedings were termi- 
nated recently which involved the Rhode Island Insurance Co. The 
evidence in our possession and on file with the courts shows that Mr. 
Hopps was connected with the Rhode Island Insurance Co. 

A few years ago a reciprocal was organized in California under 
the name “Union “Insurance Exchange of America.” This reciprocal 
through its attorney in fact, who was an associate and former employee 
of Stewart B. Hopps, sought a certificate of authority to act as a 
reciprocal insurer in the State of California. 

The department held formal hearings on the application of said 
organization and charged that Stewart ‘B. Hopps was connected with 
the applicant and also with the Alabama General Insurance Co. which 
had entered into a reinsurance contract. with said applicant. 

After lengthy hearings, and after discovery that Stewart B. Hopps 
was an “adviser” for the applicant and had initiated the escrow ar- 


rangements into which the surplus of the company was deposited, said 
applicant withdrew its application. 

I will say that I attempted to continue examination of witnesses 
notwithstanding the withdrawal and the attorney general ruled that 
I lost jurisdiction upon the filing of the dismissal. 
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It had also been alleged that the reinsurer, the Alabama General 
Insurance Co., was attempting indirectly to obtain admission a 
California without the necessary capital and surplus, and in fact w 
then operating elsewhere under conditions which were hazardous oa 
policyholders, creditors, and the public. Several months after the 
termination of the application hearings, the Alabama General Insur- 
ance Co. went into receivership in the State of Alabama. 

Our investigation of the International Guaranty & Insurance Co. 
also disclosed that Stewart B. Hopps had contro] over the activities 
of the Atlas Insurance Co. of Alabama and that Stewart B. Hopps 
had conduct ed some of the affairs of said company from his San 
Francisco office, and that in 1957 he caused to have all of the business 
of said Atlas Co. reinsured under certificates of assumption 
issued by the International Guaranty & Insurance Co. This latter 
company also went into receivership in the State of Alabama. 

The California Department of Insurance has a number of records 
relating to Stewart B. Hopps and to insurance companies with which 
he has had connections. Our records consist of confidential investiga- 
tion reports and contain evidence concerning his many activities. We 
also have a number of documents which are hearsay in nature and a 
number of publications relating to his activities. 

The scope of his activities “and re lationship to the Rhode Island 
Insurance Co. are matters of record which were filed with the superior 
court at San Francisco, Calif., and with the court in Rhode Island 
which was handling the liquidation of the company. 

Public records concerning his activities and connection with Inland 
Empire Insurance Co. are in the custody of the clerk of the U.S 
district court at San Francisco, Calif. The receiver of the latter insur- 
ance company had brought action against Mr. Hopps in said district 
court. 

We understand that Mr. Hopps has been the defendant in criminal 
and civil actions in other Federal and State courts. 

A series of articles concerning the activities of Mr. Hopps were 
published in the New York Herald Tribune on October 15, 16, 17, 18, 
90, and 21 of 1957. These articles were written by David Steinberg, 
financial writer of said newspaper. ‘These publications state that Mr. 
Hopps has been involved in the manipulation of the affairs and assets 
of the following companies. 

Here is a list of 20 companies, approximately. I will read them all, 
if desired, but, first, I will read only those names of insurance 
companies. 

Rhode Island Insurance Co., Louisville Fire & Marine, Transpacific 
Insurance Co., Pioneer Equitable Insurance Co., Royal American In- 
surance Co., Inland E mpire Insurance Co., William Penn Fire, Ari- 
zona Western Insurance Co., National Insurance Co. of Denver. 

That concludes the discussion under that caption and brings me to 
the discussion under the caption, “Surplus Lines,” which I covered in 
the beginning of my statement. 

Senator O'Manoney. You won’t mind if we interrupt at this point 
toask you a few questions ? 

Mr. McConne tu. I have now finished, Senator. 

Senator O’Manoney. Very good. 

Mr. McHugh? 
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Mr. McHvueu. Mr. McConnell, I wonder if you could make per- 
fectly clear for us what has been the result of the action which you 
initiated against International Guaranty, first as conservator, then 
as liquidator; and what has been the net result of the court’s determi- 
nation with reference to that action ? 

Mr. McConnetu. The court sustained the actions of the insurance 
commissioner, myself, in taking the company into conservatorship, 
and also in transforming that status to one of liquidation. 

The question of jurisdiction was tested and adjudicated. In the 
administration, as the examination reports show, it was impossible to 
find records that are ordinarily maintained by an insurer, and we 
found the complete reverse of what insurance commissioners and their 
staffs encounter daily and expect to encounter. 

That is, that when the solvency of an insurer is brought into ques- 
tion, management invariably comes forward with the most complete 
information, and supporting detail, to establish their solvency. 

Not true here, where our subpenas failed to produce the records that 
any insurance company is bound to have if it 1s conducting a business 
according to business standards. There were disappearances of ree- 
ords. There were apparent duplications of what purported to be 
original ledgers, which were inconsistent. 

We were told that the ledgers were in Chicago and would be de- 
livered, sent a deputy there. He was then told that they had been 
sent to San Francisco. There was an interval of some days. 

That is not the kind of conduct that any responsible insurance man- 
agement would ever be guilty of. 

Mr. McHvueu. Do you believe this was a deliberate effort to keep 
the necessary information from coming to your attention ? 

Mr. McConnett. That is my impression. We found none of the 
claim files, underwriting files, supporting data, vouchers supporting 
checks drawn, original bank-canceled checks, things of that kind. 

With difficulty, we obtained a mass of material that has all been 
forwarded under seal to the U.S. attorney in Baltimore. 

Mr. McHvueu. Mr. McConnell, is it accurate to characterize the 
net result of this proceeding as a prohibition against International 
Guaranty from doing business in California? 

Mr. McConnety. I wouldn’t put it that way, because anyone can 
undertake, initiate an illegal activity, and repeat an illegal activity. 

I would say, however, that the insurance world in California and 
the public are well informed of this proceeding, and that it would 
immediately come to the attention of our department, and we have 
the power, personnel and the resolution to act immediately to protect 
the public. 

Mr. McHver. Was your purpose in this action to bar this company 
from continuing to hold itself out as an insurance company and do 
business in California; is that correct ? 

Mr. McConnett. Oh, yes. I felt that the basic conception involved 
a deception of the public, and one so plausible, so dangerous, that the 
firmest action was required. That situation arises from our knowl- 
edge—we see it on all hands. “Accounts insured up to $10,000.” 

Now, all of us have gotten in a frame of mind that we understand 
that the end of that sentence must be “in the—” I have forgotten the 
name of it, but it is the running mate of the Federal Deposit Insurance 
Corporation, the one that insures the savings and loan. 
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That Federal agency has certain minimum standards for eligibility 
for that insurance. There are some savings and loan organizations 
which cannot qualify under those standards. They consequently do 
not have that insurance. And, of course, it is of great value to them 
in business to be able to say, “Accounts insured up to $10,000.” 

The scheme, as it has appeared to me, was to buy a contract with 
some commercial corporation of some character, and thereby lay the 
foundation for a truthful, although in effect deceptive, statement, 
“Accounts insured to $10,000.” 

The public might very well believe that the implication was that 
it was with the Federal agency. 

Now, this, when it came to our attention, seemed to me to be a threat 
to a lot of people not in the insurance world at all, investors. And, as 
I remember, I was somewhat surprised to find the extent of the other 
kinds of insurance written by International of Tangier. 

Some of these premiums paid by saving and loan organizations, who 
either couldn’t or wouldn’t comply with the Federal agency standards, 
were $120,000, $125,000 a year. Was it real insurance or was that a 
premium paid for the privilege of being able to state, “Accounts 
insured to $10,000” ? 

I don’t know, but I felt there was a deception and a danger to the 
public. The organization had no legal right to do these things, and 
we had statutes, luckily, that enable us to act. 

Mr. McHvuen. Mr. McConnell, you stated yesterday that as a re- 
sult of your study of this entire situation, you concluded : 

It was designed to be a gigantic operation which would have resulted in an 
enormous fraud. 

Do you think that the final determination of the court supported 
the conclusion you drew there ? 

Mr. McConnetn. No. Looking just at the court record, here was 
the situation. Representatives of the company—and that may be 
deceptive, too—the people who were running this Tangier outfit, 
set out to settle claims and to get assignments. 

There was nothing that I could do to prevent this—by the way, I 
issued a letter and gave it wide publicity on the advice of the attorney 
general of California. It had to be guarded because I couldn’t assume 
that the representations in buying these releases would be fraudulent, 
you see. That. was a possibility. 

They then got to a point where, after the time for filing of claims 
had expired, the liabilities could then be appraised. 

We endeavored to find every creditor, every insurance commissioner 
in the United States received bulletins constantly. The insurance 
press and the general press gave good, nationwide coverage, inviting 
claimants to file their claims with us. 

But in the end, they found that they could offer enough money to 
the insurance commissioner as liquidator to pay the remainder of the 
claims 100 cents on the dollar. ‘That was done in open court. 

The court made orders which provided for 100 percent payment 
of all of these claims that were filed. And, consequently, the liqui- 
dator had finished his function. 

Senator O’Manonry. What court? 

Mr. McConnetu. The superior court in San Francisco. 
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Senator O’Manoney. The State court? 

Mr. McConne tut. Yes, sir. 

Mr. McHvueu. The net result of this action leaves me a little con- 
fused, Mr. McConnell, because apparently Mr. Hopps is claiming 
that as a result of this action taken by the court, he scored a complete 
triumph, that he has been vindicated and he is so representing himself 
to the attorney general of the State of New York. 

For instance, in a copy of a letter which he wrote to Mr. Roger 
Kenny, dated February 18, 1960—and I understand that Mr. Kenny 
has reproduced this in full in an article in the United States In. 
vestor—he asked Mr. Kenny to inform his readers of these facts: 

(1) International met every U.S. dollar obligation in full. 

(2) That after filing of a certified public accountant’s report proving this 
point, the superior court of California and the Pacific National Bank of Cali- 
fornia released their theretofore impounded trusteeship assets of over $1 million, 

(3) The assets returned were officially valued by the court in the Pacific 
National Bank at $1,112,647.64 in connection with establishing the fee to be 
paid to the trustees. 

Do you agree with these findings ? 

Mr. McConnetu. Do you want my comments on each of them ? 

Mr. McHven. Yes. 

Mr. McConnett. Very well. 

The first one 

Mr. McHwueu. The first was that International met every US, 
dollar obligation in full. 

Mr. McConnett. On the basis of a finding that all of their actions in 
making these contracts and incurring these obligations were unlawful, 
and under the compulsion of the Department of Insurance of Cali- 
fornia and the court, they were required to do that and did it only 
because their self-interest dictated it. 

Mr. McHveu. Is it true that for the purpose of meeting these U.S. 
dollar obligations, the company or people connected with the company 
made additional cash deposits which were not in the trust fund 
initially ? 

Mr. McConnett. I will combine that discussion with a later ques- 
tion referring to the value of the assets in the trust as in excess of 
$1 million. 

Most regrettably, and certainly with no ill intent, an assistant trust 
officer of the bank was persuaded to sign a letter—and this is an 
exhibit here I have given you—which said that there was deposited in 
the trust assets of the net worth of $1,100,000-and-some-odd. 

Now, I have been told that to an accountant “net worth” does not 
mean net appraised value, but means an accountant’s comparison of 
an asset-liability statement, that kind of a thing. 

But, to me, and I think to the public generally, when issued on the 
letterhead of a bank and trust company of fine reputation, to say “net 
worth,” meant that the bank had appraised it and that it held that 
amount of realizable assets for the payment of claims. 

Actually, there was in that trust—I don’t have it immediately in 
front of me—let’s say about $200,000 in cash. 

There was a first mortgage taken at a face value of $300,000, not 
supported by an acceptable appraisal, which we had appraised through 
the assistance of public officers of the State of Illinois at $125,000. 














h 


ct et ee ee 





-On- 
ling 
lete 
Self 


ger 
nny 
In- 


this 
Cali- 
lion, 
Cific 
O be 


U.S, 


is In 
‘ful, 
vali- 
mnly 


J.S. 
any 
und 


ues- 
3 of 


rust 
} an 
d in 


not 
1 of 


the 
‘net 
that 
y in 


not 
ugh 


THE INSURANCE INDUSTRY 5767 


There was then a half million dollars or so of second mortgages. 
These second mortgages were not, in many cases, they were not even 
original documents. They appeared to be photostats. Nor was there 
evidence of any conveyance of title to them to the bank as trustees. 

And, in fact, a verified complaint was subsequently filed by the 
original owners, alleging that they were not assets of the trust; that 
they were given, delivered by them in escrow contingent upon the 
occurrence of events which have never occurred; and, consequently, 
all ought to be returned to them. 

So to say that there was a million dollars in a trust fund falls far 
short of the facts shown by the report of our examiners which is in 
the exhibits here. 

(The text of the letters referred to follows :) 

JANUARY 9, 1960. 
Mr. Roger KENNEY, 
Insurance Editor, 
United States Investor, 
Boston, Mass. 

DeAR Rocer: I have read with interest and considerable discomfort your ar- 
ticle of December 28, 1959. 

I am aware of the laws which give privilege to a U.S. Senator when speaking 
in an official capacity from an official forum and I cannot legally criticize you 
for an exact quotation. 

The same exemptions do not, however, apply to the opinions of an editor or 
publisher of a publicly printed magazine and if you will consult with your 
lawyers I think you will discover that you have violated the civil statutes ap- 
plying to libel and come perilously close to violating the criminal statutes when 
you in your text spoke of “that notorious and shadowy figure known as Stewart 
B. Hopps.” 

The laws of libel also very clearly emphasize that culpability stems as much 
from “pitch” or “slant” as from the actual words used and certainly I believe 
that any impartial jury would have to admit consciously adverse pitch and slant 
in your recent article. 

There is also a very substantial body of law which makes a publisher legally 
libel for coupling the name of an individual with that of an individual or in- 
cident with which he is not actually associated even if this coupling on the part 
of the editor or publisher was inadvertent or accidental. 

For example in your article you state “Mr. Hopps and those surplus line 
geniuses in New Jersey.” I have never had anything to do with any surplus 
line operators in New Jersey but certainly the public would not gather this 
from your article. 

All these legal niceties can await proper study by my counsel but as one 
who has known you for many years, what bothers me personally is that you 
are now apparently too busy for accurate reporting. 

I have read your column in the U.S. Investor for many years and many of 
your public suggestions to insurance commissioners and insurance company offi- 
cials have had my wholehearted approval. 

I think that in your recent series of articles on insurance failures your gen- 
eral suggestions are misleading and do not specifically pinpoint what seem to 
me to be some perfectly obvious flaws in State regulation that must be corrected 
if Federal supervision is to be avoided. 

First, as to insurance carriers not licensed by any of the States: 

Completely nonadmitted carriers without U.S. dollar deposits and particularly 
without U.S. dollar trust accounts in the United States are obviously not prime 
protection for American assureds. 

This is particularly so with companies in countries that have restrictions on 
the export of capital or conversion to dollars. 

The British Commercial failure, which you mention, was of a company that 
had no U.S. dollar trust account and when it originally assumed a substantial 


volume of business in the United States there was no free convertibility of the 
British pound. 
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Although, as noted, I believe carriers of this type to be a very hazardous type 
of security it must not be overlooked that they generally accept the worst ang 
most unprofitable underwriting risks and American assureds as a group might 
well have suffered higher losses if they had carried the same exposures 
uninsured. 

Second, insurance carriers not licensed by any of the States but with Ug, 
assets and U.S. dollar trust accounts for the benefit of American policyholders 
and creditors : 

There are some 83 such carriers accepting business in the United States 
and to this date there has not been a single failure among them and all losses 
have been satisfactorily settled in full. 

The International Guaranty & Insurance Co. of Tangier is among the comp. 
panies that come under this category and despite adverse and misleading public. 
ity it is now a matter of public record that that company met every U.S. dollar 
obligation in full. 

On November 24, 1959, Superior Court Judge Devine of the State of California 
agreed that all of International’s U.S. dollar liabilities had been settled in fy 
or amply reserved in cash deposited with his court and he thereupon returned 
to the control of International approximately $1 million in trust assets which 
had heretofore been sequestered by the California Insurance Department, 

Third, carriers which maintain U.S. trust assets and U.S. balances for the 
benefit of U.S. policyholders and are admitted to one or more States but not to 
the majority of States: 

The majority of the syndicates at Lloyds come under this category, and just as 
with those with trust deposits I know of no instance where there has been 
any failure to meet U.S. dollar obligations in full. 

In your article of December 28 you note that the Roylance syndicate at 
Lloyds became involved in serious financial difficulties and you inadvertently 
couple this statement with following lines as to the liquidation of the British 
Commercial. 

I cannot speak for the underwriters of Lloyds but I should think that in the 
interest of fair reporting you should make it clear that by various voluntary 
agreements among themselves the underwriters at Lloyds arranged matters 
so that no policyholder covered by the Roylance syndicate suffered any loss, 
(This is not the first time that underwriting syndicates at Lloyds have volun- 
tarily come to the aid of one of their group and is a lot more than can be said 
for leading American stock companies. ) 

Fourth, as to American carriers chartered and licensed by a State of the 
United States but not licensed by all of the States there is a record of failures 
radically higher than for completely nonadmitted carriers with no U.S. deposits 
and uncomparably higher than any difficulties that may have been experienced 
with foreign carriers which do have U.S. trust deposits: 

In your article you mention the Inland Empire Insurance Co. failure and 
the moving of assets from State to State. 

The court testimony in the Inland Empire case clearly showed that it was 
not the moving of assets from State to State that caused the difficulties for this 
company but rather the cash paid for reinsurance by the Inland Empire which 
was invested by an Alabama company, a South Dakota company, and a Ken- 
tucky company in the type of securities which would not have been eligible for 
assets if the investments were made by Inland Empire itself and under the laws 
of its home State. 

There is an almost ludicrous difference between the laws of the 50 States as 
to what assets are or are not eligible for an insurance carrier. 

It has long been my opinion that no insurance companies should have great 
freedom in the investment of their surplus or their capital and their statutory 
reserves should be rigidly restricted. 

Disregarding for the moment small undercapitalized carriers and considering 
only some of the so-called giants, the unearned premium reserve and loss re- 
serve of some of these giants so far outshadows the capital and surplus that said 
reserves become in effect a leverage factor, and any radical fluctuations in the 
stock market could entirely wipe out all surplus and in some instances all 
capital. 

If the stockholders want to risk their own money by investing their surplus 
in speculative securities, I can see no real objections, but I do feel that the 
advertised capital of insurance companies upon which the buying public relies 
and the reserves of insurance companies which are no more than prepaid de 
posits from assureds should be invested only in trustee type securities. 
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Although your article is so phrased that the average reader would gather 
that failures of foreign companies were the great problem, the fact is that in 
the last year failures of companies domiciled in America have cost the public 
an infinitely greater amount. . j 

Just to name a few: The Interstate of California, the Mid Union Indemnity 
of Illinois, and the Public National of Florida. 

On top of this, the press is full of gossip as to the difficulties of the inter- 
locking Insurance Corp. of Indiana, Michigan Surety of Michigan, Metropolitan 
of Illinois, Marquette of Louisiana, and Pan American of Florida, and of several 
other small American companies. 

The troubles of all of these companies apparently stem from investment of 
reserves and in some cases even of capital in the type of securities which do not 
classify under the trustee provisions of the U.S. Banking Acts and from highly 
adverse loss experience suffered largely in States that will not allow uprating of 
the type risk which every underwriter knows cannot be profitably accepted to 
existing rating bureau publications. 

It is perhaps the fact that nonadmitted carriers have complete freedom as 
to rate, terms, and conditions of coverage which has enabled them to make an 
underwriting profit and to have a far better record of solvency than small Ameri- 
can carriers admitted to only a few States. 

It certainly must eventually come to the attention of Congress that in many 
States the approval or lack of approval of adequate rates has become a political 
football and that with a few rare exceptions among the States freedom of under- 
writing judgment is confined to nonadmitted carriers. 

You know so much about the insurance business and you have so many 
avenues of information that I am surprised that you do not emphasize proven 
facts and perform a great public service by pointing out corrective measures 
which might be adopted by the States or by the Federal Government. 

Sincerely yours, 
STEWART B. Hopps. 

P.S.—In case it may be of any value to you I am enclosing copy of the affidavit 
which I have today forwarded to Attorney General Lefkowitz of New York. 


8. B. H. 


New York, N.Y., February 18, 1960. 
Senator JosePH C. O’MAHONEY, 
Senate Office Building, Washington, D.C. 


My Deak SENATOR: I am embarrassed to inform you that there was a typo- 
graphical error in the copy of the letter to Roger Kenney which I sent you 
January 9, 1960. 

I have corrected this typographical error and made some new observations 
to the editor of the United States Investor in the enclosed carbon copy. 

Respectfully yours, 


STEWART B. Hopes. 


FEBRUARY 18, 1960. 
Mr, Roger KENNEY, 


Insurance Editor, U.S. Investor, Boston, Mass. 


Deak RoGer: I have read your recent articles on the congressional investiga- 
tion of the insurance business and particularly your article of February 15 which 
quotes widely from a letter which I sent to you. 

I regret that on page 4 of my letter there was a typographical error and that 
you thus inadvertently misquoted one major tenet that I wished to make. 

This paragraph of my letter should have read: 

‘It has long been my opinion that insurance companies should have great 
freedom in the investment of their surplus but that their capital and their 
statutory reserves should be rigidly restricted.” 

Though you quoted my letter quite accurately I am disturbed that someone 
of your apparent sincerity should then follow the quotes with remarks tended 
to indicate that I was adroitly twisting the facts. 

Your editorial drive for stronger regulations of nonadmitted carriers is ap- 
parently based on the assumption that the use of these carriers by American 
assureds has resulted in a very substantial loss to said assureds. 


47932—61— pt. 10——5 
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I think it would be interesting to your readers if you would prepare q chart 
showing : 

1. How much has ever been lost by American assureds through coverage wit, 
nonadmitted carriers that have U.S. trust funds. (I believe the answer is pj); 

2. How much money has ever been lost by American assureds placing busines 


with nonadmitted carriers who had no U.S. dollar trust funds. (I believe th | 


answer will show up as being somewhere around the $5 million figure.) 

3. How much money has been lost by American assureds who placed busines 
with State licensed and regulated carriers. (I believe that you will find that 
in the 10-year period 1949-59, inclusive, 97 such carriers failed with losses 4 
the American public in excess of $200 million and that 1960 is already off to, 
bad start. 


With regard to your insinuations as to International Guaranty & Insurang 


Co. and Attorney General Lefkowitz of New York: 

In view of your remarks may I ask that you inform your readers: 

A. That this was allegedly an investigation into the practices of nine gay. 
ings and loan companies. 

B. That I never had any connection with any of these savings and logy 
companies. 

C. One of the matters being investigated in connection with said Savings 
and loan companies was their insurance of deposits with International. 

D. In connection with said insurance the district attorney of New York, 
among other things, alleged that International was deemed insolvent or tha 
at the very minimum its assets were grossly inadequate as contrasted to the 
liability assumed. 

In affidavits made by me and others to Attorney General Lefkowitz of Ney 
York it has, I believe, been incontrovertably shown that: 

1. International met every U.S. dollar obligation in full. 

2. That after filing of a certified public accountant’s report proving this point 
the superior court of California and the Pacific National Bank of California 
released heretofore imponded trustee assets of over $1 million. 

3. The assets returned were officially valued by the court and the Pacific 
National Bank at $1,112,647.64 in connection with establishing the fee to be 
paid to the trustees. 

(This sum being over an above other U.S. and foreign assets of Inter. 
national.) 

4. Affidavits filed with Attorney General Lefkowitz show that none of the 
savings and loan companies complained of now have any insurance with Inter. 
national and that for some time most of them have been covered with Security 
Financial Insurance Co. of Baltimore, Md. 

5. The records also show that in addition to filing an affidavit with Attorney 
General Lefkowitz I also offered to answer any written interrogatories or to 
give any deposition under oath. (I don’t think you could call this hiding from 
Mr. Lefkowitz-) 

With regard to whether or not International was large enough to insure 
the deposits of these savings and loan companies or to issue insurance on mott- 
gages. I am not in a position to get into a detailed underwriting argument 
without knowing more about the collateral posted with International, the 
amount of its reinsurance, etc., but I would point out that under State regula- 
tion and the privileges granted by the laws of certain of the States the same 
type coverage is being issued to the same assureds by a carrier with substan- 
tially smaller capital and surplus than existed in International’s U.S. dollar 
trust fund alone and that the laws of Maryland, the laws of Wisconsin, and 
the laws of many other States make it perfectly legal and proper for very small 
insurance companies to accept huge amounts on mortgage or depositor guaranty 
coverages. 

One last point: 

I take it that you area strong protagonist of State regulation. 

As I understand it, the congressional committee of which you are so fearful 
is fundamentally a subcommittee of the major committee studying monopoly 
and restraint of trade. 

Certainly if you drive toward eliminating Lloyd’s and nonadmitted carriers 
and thus create a further reduction of competition in the insurance business 
it seems to me that you are more likely to bring on Federal regulation than 
otherwise. 

Sincerely yours, 


STEwaRrT B. Hopps. 
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Mr. McHucu. Mr. McConnell, bearing upon your testimony there, 
[ would like to direct your attention to some of the comments of your 
examiner, Mr. C. J.Wiese. 

Mr. McConnett. Thank you. 

Mr. McHvuen. On May 20, 1958, he did report to you concerning 
the nature of the audit made of this trust fund, which was then listed 
at about $1,200,000. Mr. Wiese, on page 2 of that report, states: 


Statement of condition contained in brochure published by the International 
Guaranty Co. as of January 31, 1958, with balance sheet statement as of Decem- 
per 31, 1957: Information was not available to verify the accuracy of the vari- 
ous items shown in the balance sheet. However, with respect to the $1,153,148.19 
of assets purported to be “especially trusteed for the benefit of U.S. dollar pol- 
jeyholders and creditors,” the accounting records of the company show that a 
substantial portion of the trusteed assets do not belong to the company but were 
peing held in escrow. 

The books of the company also show a contraliability in the amount of the 
assets held in escrow, but a similar liability does not appear, as such, in the 
published balance sheet. 


Referring more specifically to the analysis of the auditing concern- 
ing some of these assets, on page 3 this report reads: 


At your direction an audit and analysis was made of the trust fund and a re- 
port prepared covering the status of the trust as of April 3, 1958. A copy of this 
report is annexed hereto as exhibit 3. Since the date of the audit report, addi- 
tional information relative to the trust has come to the attention of the exam- 
iners. 

It will be noted from a review of the attached audit report that $1,118,299 
aggregate balance in the trust as of April 3, 1958, of this amount $985,000, ap- 
proximately, represented first and second mortgage loans. Of this latter amount, 
$905,000, approximately, represents liens against real propertly located in the 
Chicago area. 

Because of the nature of these assets, the fact that they constituted approxi- 
mately 90 percent of the trust funds and approximately 88 percent of the total 
company assets, it was deemed advisable to have these assets evaluated by com- 
petent persons in Chicago. That problem was undertaken by the office of the 
auditor of public accounts in the State of Illinois and subsequently a report was 
received from Mr. Robert F. White, chief examiner for financial institutions. 
The report was comprehensive and informative. 

An appraisal had been made of the real property securing a $300,000 note rep- 


resenting a first lien against a single residence owned by Mr. Paul Van Wag- 
ner and his wife. 


Can you tell us how Mr. Paul Van Wagner comes into this situa- 
tion ? 

Mr. McConnetu. He has a diversity of interests, but one of them is 
in the insurance business, and I believe that they were investors, he 
and his partner were investors, and expected to be agents for the com- 
pany. 

Mr. McHven. Did he have any ownership interest in International 
Guaranty ? 

Mr. McConnett.. In these documents there is a memorandum writ- 
ten by Mr. Hopps which explains the division of ownership, and, as 
Iremember it, it was a porton allocated to Mr. Van Wagner and his 
partner, a well-known hero of World War I, McAdams. 

Mr. McHvuen. Do you know whether or not the McAdams-Van 
Wagner Agency was a general agent of International Guaranty in 
America ? 

Mr. McConnett. My recollection is that they were, and that they 
received at least one premium of over 100,000 from one of these savings 
and loan outfits. We endeavored to have all premiums remitted to 
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the receiver; and under the laws, you see, whether the receiver o 
liquidator is California or whatever State, no preference is permitted: 
and the policyholders and creditors of every State share equally with 
the creditors of the State of domicile or ancillary liquidation. 

We endeavored to collect that as an asset. But there was immediat 
litigation. There were contempt citations for their failure to respond 
and pay the money into court, and it became so involved that we log 
track of it, because in the meantime they had gotten to a point of! 
offering to deposit money which was adequate to pay all of ow 
creditors 100 cents on the dollar. 

Mr. McHvueu. Were all the premiums collections from the busines 
of International Guaranty supposed to be deposited with the trug 
account ? 

Mr. McConne tu. I believe that 

Mr. McHven. In California? 

Mr. McConne tu (continuing). That the trust agreement, which js 
an exhibit here, contemplated that they would be, but none were, 

Neither were any collections of installments or interest due. And 
on these second mortgages, the appraisers were of the opinion that 
there was no equity whatever; that there were prior mortgages of the 
full value of the property. 

Mr. McHvuen. Mr. McConnell, before we get into that, I would like 
to analyze in detail with you again the result of your auditor’s exami- 
nation of these assets. But before we do, since you have brought up 
this question of the $125,000 premium payment to the McAdams-Van 
Wagner agency in Chicago, which you say ended in litigation in 
Chicago, was this a payment made by virtue of a check on one of the 
savings and loan associations insured by International and made 
payable to International Guaranty ? 

Mr. McConnetu. I don’t know. 

Mr. McHveu. All you can tell us is that this premium payment did 
not end up in the trust account in San Francisco? 

Mr. Te Pieemee Our examiners and investigators simply informed 
me that there was an asset due the estate which ought to be collected, 
and I, of course, authorized the trips to Chicago and the expense 
required to try to collect that asset. 

Mr. McHven. Do you know whether or not it was ever sent to In- 
ternational Guaranty in Tangier ¢ 

Mr. McConnett. I do not. 

Mr. McHveu. Is there any testimony, to your knowledge, bearing 
on this point in the Chicago proceeding ? 

Mr. McConne tt. I don’t know. 





Mr. McHveun. Is there anything in the California proceeding bear- 


ing upon the disposition of this $125,000 ? 

Mr. McConne tt. I believe not. 

Mr. McHvueun. I would like to read further from the report of your 
examiner with reference to the appraisal that had been made of the 
real property securing a $300,000 note representing a first lien against 
a single residence owned by Mr. Paul Van Wagner and his wife. 


Mr. Van Wagner is listed as a trustee of the trust fund in the company’s pub 


lished brochure. The appraisal placed the value of the land and improvements 
at $120,000, an amount grossly below the face value of the note. This lien is 
further commented upon in a later section of the report. 
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As for the remaining $605,180 consisting of second liens against real property 
in the Chicago area, these assets were found to be worth only a small part of their 
stated value for the following reasons: 


Representative parcels of the underlying real property were appraised and it 
was found that in many instances the improvements were still in a state of con- 
struction or that work had been stopped entirely. Principally, however, the ap- 

raisal values of the properties were approximately the value of prior first liens, 
and, therefore, the second liens would appear to be unsecured, an extremely 
hazardous and highly speculative investment. 

So this was a finding by your appraiser that the principal assets in 
this trust account were improperly appraised, and I understand, there- 
fore, not an admitted asset, according to the accepted NAIC method 
for appraising such investments. 

Mr. McConnetu. All of those investments would be unlawful for an 
admitted insurer, because the insurance statutes in general provide 
that the basic capital and surplus must be in the most conservative, 
either cash or the most conservative kinds of amortizable securities. 

And only as the company develops larger and larger surplus over 
and above liabilities and contingencies do they become so-called excess 
funds where there is a good deal of latitude. 

But in California, and I think most States, no insurer is permitted to 
invest one nickel in anything but first liens. 

Mr. McHven. In other words, with reference to the appraisal of 
assets of admitted insurers, second mortgages are not considered ? 

Mr. McConnetx. That is right, and it is unlawful for management 
tomake such an investment, 

Mr. McHven. And, yet, the great bulk apparently of 90 percent of 
the total value of this trust fund was in second mortgages. 

Mr. McConneLL. Not even that, because title was never vested. 

Mr. McHucu. With reference to that observation, I would like to 
read further from your examiner’s report. 

He says: 


or 


In addition to the doubtful value of these liens, a question has arisen as to 
their ownership. It has been stated by representatives of McAdams-Van Wagner 
Agency, a master contract holder of the company— 
isn't that the equivalent of a general agent ? 

Mr. McConnetu. Yes, sir. 

Mr. McHveu (continuing) : 
that these items were merely held in escrow pending transfer of ownership of 
the company to persons owning the securities and the signing of a new trust 
agreement to have been effective January 31, 1958. 

It is not clear why these assets have been deposited in the trust fund main- 
tained in the Pacific National Bank. These points have not been clarified and 
will require further investigation. 

This I understand to be an assertion that the second mortgages 
which constitute the bulk of the value of this estate may not even be 
assets which properly are owned by the trust but belong to somebody 
else ? 

Mr. McConne tu. I believe that is true. 

Mr. McHven. Do I understand that an action was begun in Cali- 
fornia ? 

Mr. McConne tt. Oh, yes. 

Mr. McHveu. To acquire title to these assets? 
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Mr. McConnetu. The bank, of course—nothing is more timid tha, 
capital and banks and trust companies—was astonished at this devel. 
opment and brought an action to quiet title immediately. 

Mr. McHven. Will you tell us what the result of that action wag) | 

Mr. McConneti. Yes. It became pointless, you see, when al] of | 
the creditors were being paid 100 percent, and the trustee—I deniaj 
the application for allowance of fees of the trustee. I wanted it ad. 
judicated. But a settlement was made, and so there was no point jy 
pursuing that. 

Mr. McHuen. You have in your study disclosed the total amount | 
of insurance in force by International Guaranty in this country? | 

Mr. McConnetu. No. We could find nothing. We endeavored ty ' 
find out what assets, if any, and, of course, what liabilities, this Tan. 
gier outfit had worldwide. 

At the one time we got possession of, well, a copy of a statement of 
assets filed with the Insurance Department of Nevada. It listed a 
lot of securities so-called, stocks of corporations, that neither I nor 
anyone I ever questioned about it had ever heard of. And, of cours, 
it took them at face value. 

We were never able to find that they had any real assets other than 
in that trust. 

Mr. McHueu. Mr. McConnell, do you know that the attorney gen. 
eral of the State of New York in an action which he commenced jy 
New York against a number of savings and loan institutions and ! 
against International Guaranty alleged in an affidavit filed by a 
official in his department that there was insurance outstanding just on 
the savings accounts of these various savings and loan institutions in 
the neighborhood of $100 million ? 

Do you have any information concerning that ? 

Mr. McConnetu. Yes. Now, of course, we, as lawyers, have to 
think of what we learn the first week in real property law. 

It is the property that owes the debt. The mortgagor is kind ofa 
guarantor. There can be but one action to foreclose on a note secured 
by a mortgage. The property must first respond. There is a liability 


of the mortgagor if there is a deficiency. Now, where is the need for | 


insurance, especially when under bank and insurance laws, there isa 
prohibition against a loan in excess of a stated percent based upon a 
accredited and current appraisal ? 

No insurance company in the world could actually respond to the 
potential liabilities involved in the event that the property and the 


mortgagor could not pay the debt. It just goes into astronomical | 


figures. 

“Mr. McHven. But I understand this to be assuming that the only 
insurance in effect was the approximately $100 million insurance 
which merely covered the deposits in savings and loan institutions; 
that is, against that, International Guaranty had only in the United 
States a trust account of about $1,200,000, which, in itself, I assume, 
is grossly inadequate on its face. 

Mr. McConnett. Even if it had been worth that much. 

Mr. McHueu. Even if they were legitimate assets. 

Mr. McConne.u. Yes. 

Mr. McHven. And I understand further that the finding of your 
examiners is that approximately 90 percent of those assets are I 
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second mortgages; that these are questionable, to say the least; and, 
furthermore, the evidence was that the trust account didn’t even own 
the mortgages. 

Mr. McConnett. I believe you are correct. 

Senator O’Manoney. May I intervene at this point ? 

Mr. McConnell, a little while ago, having described all the ac- 
tivities of Mr. Hopps, and having read the list of the insurance 
companies in which he was alleged to be interested, you said that this 
was asituation which required the firmest action. 

Mr. McConnett. A situation which was what ? 

Senator O’Manoney. Which required the firmest action. 

Mr. McConnewu. Yes, sir. 

Senator O’Manoney. And you gave it the firmest action ? 

Mr. McConne tt. I tried to. 

Senator O’Manoney. That was against the International Guaranty 
& Insurance Co., of Tangier, Morocco ? 

Mr. McConneE Lu. Yes, sir. 

Senator O’Manonery. You did everything you could; did you? 

Mr. McConnett. I believe so. 

Senator O’Manonery. Under the California law ? 

Mr. McConneEtu. Yes, sir. 

Senator O’Manoney. This was a prosecution of this company; was 
it? 

Mr. McConnetu. No; it was all of a civil nature. 

Senator O’Manroney. I am using the word in the sense in which you 
use it. On page 6 you say, in the third paragraph from the bottom : 

The various ramifications involved in the conservatorship and liquidation of 
the company and the successful prosecution thereof. 

That is what you meant ? 

Mr. McConnewu. Prosecution of civil. 

Senator O’Manoney. Yes. 

Mr. McConneEu. Yes, sir. 

Senator O’Manonry. In that sense, you waged a successful prosecu- 
tion against this company ? 

Mr. McConnett. I attempted to. 

Senator O’Manoney. Yes. And you felt on the basis of the evi- 
dence that had come to you through your examiners that it was com- 
pletely worthy that your civil action was justifiable ? 

Mr. McConnetu. Yes, sir. 

Senator O’Manonry. And you still feel that way ? 

Mr. McConneEtu. Yes, sir. 

Senator O’Manonry. Is the International Guaranty & Insurance 
Co., of Tangier, Morocco, still operating in the United States? 

Mr. McConnett. I hope not, and I hope that any person who 
has 

Senator O’Manonry. Well, is it? 

Mr. McConnett. I do not know. 

Senator O’Manoney. I am not asking you what you hope. 

Mr. McConne tu. I do not know, and I think it the duty of anyone 
who has knowledge that it does to call it to the attention of the in- 
surance commissioner in that jurisdiction so that it can be stopped 
immediately. 
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Senator O’Manonry. Then you cannot say now that this j INSUranes 
company, International Guaranty & Insurance Co. .5 1S not operating 
in the United States: can you? 

Mr. McConnett. I can say that it is not operating lawfully; ye | 
sii’. : ee 

Senator O’Manonry. What was the date of this prosecution 9 
yours? When did you begin the activity ? 

Mr. McConnetut. We first heard of ‘it through better business py. 
reaus and others in the latter part of 1957, and obtained the order 
which authorized the seizing of all assets, books, records, and premises | 
on April 3. 

Senator O’Manoney. April 3, what year? 

Mr. McConneti. Of 1958. 

Senator O’Manoney. I have here a document which was obtained 
under subpena and made available to us by the attorney gener] 
of New York, on the letterhead of the State of Tlinois. Department oj 
Insurance, in Springfield, dated March 5, 1958, addressed to MeAd. | 
ams-Van Wagner, Inc., 175 West Jackson Boulevard, Chicago, I] 
The entire text is as follows: 

GENTLEMEN: Upon receipt of all documents, we wish to advise you that the 
International Guaranty & Insurance Co., of Tangier, Morocco, has been placed 
on the approved list as a nonadmitted surplus line carrier to do business in the 
State of Illinois. 

Yours very truly, 
JOSEPH S. GERBER, Director of Insurance, 


What do you think of the validity of that statement? } 
Mr. McConnett. I am very glad to have learned of this. It rein. 
forces the opinion I indicated yesterday that the maintenance of 


deposit or an official ‘tie that would appear to give character to non- 
admitted insurers is unwise and highly dangerous. 

You see, upon the filing of documents which on their face appear 
to comply with the sta itutory standards, and with no way of ee | 
by examination and investigation, the commissioner may be in a posi- 
tion of aministerial act. Therein isthe danger. 

\ s . ° } 

Senator O’Manonery. On page 6 of your statement in the very last | 
sentence, I find these words: 

I received the cooperation of my fellow commissioners of the States of Ari- 
zona, Nevada, Washington, Idaho, Illinois— 


and so forth. 


: " : j 
Mr. McConnety. Yes, sir. 


Senator O’Manoney. And T have just read a letter from Mr. Ger- 
ber which can scarcely be called cooperation with you. 

You see, Mr. McConnell, what I am trying to determine is the 
following: 

Ts it a fact that the International Guaranty & Insurance Co. has 
been stopped from operating in the United States or is it not? 

Mr. McConne vt. I believe that it has. 

Senator O’Manoney. But youcan’t say that it has? 

Mr. McConnetu. No one 





Senator O’Manoney. All you say is “I believe.” 
Mr. McConnetu. No one can say. But, Senator, it is most im- 
portant and responsive to your question that I reinforce and explain 
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further my statement that I received the cooperation of the insurance 
commissioner of Illinois. 

Senator O’Manoney. First, let me ask you: Has he taken the 
International Guaranty & Insurance Co. off the list of approved 

ators ¢ 
oPMr. McConneE Lu. I don’t know. 

Continuing, however, I will say that I immediately asked Mr. Ger- 
ber, who is, in my opinion, a gentleman of ability and honor, to assist 
me with respect to these matters in Ilinois. 

It was through his good offices that we were put in touch with the 
State auditor. I, personally, went to Chicago and talked to these 
people, and in every respect Mr. Gerber and the Illinois department 
cooperated with me and my deputies. 

Senator O’Manonry. Was that before or after this letter of ap- 
proval was granted 4 

Mr. McConnetut. What is the date of the letter ? 

Senator O’Manonery. March 5, 1958. 

Mr. McConnett. And we took it into conservatorship on April 3. 

Senator O’Manoney. Yes. 

Mr. McConnetz. Apparently, he had no knowledge of this activity 
in California at the time he wrote that letter. 

Senator O’Manoney. Did you have any knowledge prior to your 
evidence here this morning that this letter was in existence / 

Mr. McConne tt. I believe I had been told that, but I had never 
seen it. 

Senator O’Manonry. Do you know now whether or not the com- 
pany is still approved in Hlinois? 

Mr. McConnett. I do not know, but I would venture with a de- 
gree of certainty that it is not. 

Senator O’Manonry. With what degree of certainty ? 

Mr. McConneti. I know Mr. Gerber and his personal integrity 
and the efficiency of his Department, and I know that when an in- 
surance company is found of the character here, that he would take 
every step to prevent the citizens of [llinois being imposed upon 
by such an operation. 

Senator O’Manoney. Would it be an exaggeration for me to say 
from your own words, your conclusion that the International Guar- 
anty & Insurance Co., of Tangier, Morocco, has been stopped from 
operating in the United States is based on wishful thinking on your 
part, on hope, and not on knowledge ? 

Mr. McConnetu. No. I am persuaded of it from my knowledge 
of how things occur in the world of insurance. 

Senator O’Manoney. Do you think that there would be any pos- 
sibility of obtaining more firm action, such as you think ought to be 
obtained, by providing a Federal law that any foreign guarantee and 
insurance company which seeks to operate in the United States should 
be required to make application to the Federal Government and show 
its capacity and its asset competence to engage in the operations that 
it does engage in ? 

Mr. McConnett. I do not think that would be effective or in the 
public interest. 

Senator O’Manoney. I wonder why ? 
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Mr. McConnett. Because it requires the intimate relationship 
available from day to day either by voluntary cooperation or with 
the authority of law or an insurance commissioner and his staff to be 
kept informed concerning the operations of any insurer. 

And if the commissioner and his staff are unable to know from day 
to day what the volume of business written by the insurer is, anq 
the character of the risks it assumes, then it is highly precarious, 

Senator O’Manoney. I have no conclusion to reach, Mr. McC onnell, | 
except that on your part you do not believe that the Federal Goveyp. 
ment should come to the assistance, aid, and protection of the people 
of the United States against a foreign company in attempting to do 
business here, and nonadmitted companies of the States operating 
through agents and brokers. That is the conclusion which I think 
is inevitable from your testimony. 

You clearly make a case of absolute lack of faith in this company, 
a company that pursued deceptive tactics, and you are unable to say 
that after everything that the State of California did, it is not 
operating. 

You may proceed, Mr. McHugh. 

Mr. McHuen. Mr. McConnell, isn’t it true there is nothing in the 
court order which now prevents surplus line brokers from doing busi- 
ness with International Guaranty of Tangier ? 

Mr. McConnett. Nothing in the court order? 

Mr. McHven. Nothing as a result of the action you began, there 
is no order to anyone, there is no public pronouncement, preventing 
brokers licensed in California from placing business with Interna- 
tional Guaranty ? 

Mr. McConnetu. Yes. Your statement is too broad. As to the 
scope of the court orders, that is correct. As to the practical effect 
and the conduct of surplus line brokers, it is not correct. 

They are held responsible for the utmost good faith in the nego- 
tiation of the insurance on behalf of members of the public, and their 
licenses would depend upon maintaining that high standard. 

Mr. McHvueu. This is vour hope as to how they would respond? 

Mr. McConnetx. Not hope. I have authority to suspend or revoke 
the license of a broker who recklessly places insurance with any non- 
admitted insurer except on the utmost faith as to its responsibility. 

Mr. McHvenu. Have you any order in existence now which prohibits 
any of your surplus line brokers from placing business with Interna- 
tional Guaranty ? 

Mr. McConnetx. No; nor is one necessary. 

Mr. McHven. The only remedy that is available to prevent it is 
if it comes to your attention that brokers should place business with 
International Guaranty, then you would take action against that 
broker ? 

Mr. McConnertn. No. We are about to take an action of that 
kind under our 1959 amendment which has just gone into effect, the 
procedure I explained yesterday, of an official order prohibiting the 
placing with named foreign, nonadmitted insurers. 

It is a statute which I have recommended to all my brother com- 
missioners. I think it would help. 

Mr. Rosenman. Mr. McConnell, you testified as a fact that Mr. 
Gerber didn’t know of International Guaranty until after you had 
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obtained the court order for receivership in California. But isn’t it 
q fact that all the commissioners were aware of the activities of 
International Guaranty due to the cease and desist order issued by 
Paul Hammel, of Nevada, in January of 1958? 

Mr. McConnetu. I hope I didn’t testify to that as a matter known. 
[surmise that he may have written the letter without the knowledge. 
[really don’t know how much knowledge he had. 

Mr. Rosenman. But you knew of International Guaranty’s activi- 
ties in Nevada and the fact that Hammel had instituted a cease-and- 
desist order as of January ¢ 

Mr. McConneti. Of what year? 

Mr. Rosenman. Of 1958. 

Mr. McConnetu. Yes, sir. 

Mr. RosenMAN. You did receive a confidential memorandum from 
Paul Hammel which was sent to all commissioners about the activities 
of Stewart Hopps with International Guaranty in Nevada as of 
January 1958 ¢ 

Mr. McConnetxt. You recall it to my mind that Mr. Hammel did 
do that. 

Mr. Rosenman. And you assume that as it was addressed to all 
commissioners, it possibly went to all commissioners in all the States? 

Mr. McConnetu. That seems so; yes. 

Mr. RosenMAN. In this confidential memorandum, did Mr. Ham- 
mel point out that a lot of this activity was coming out from Cali- 
fornia through Sierra Underwriters, with the son of Stewart Hopps, 
Robert Hopps, operating at 417 Montgomery Street, San Francisco? 

Mr. McConneti. Much of that information establishing those 
facts came from Mr, Hammel, of the Nevada department, and was 
the foundation for our action. 

Mr. RoseENMAN. So in summary, all the commissioners were ap- 
prised of Stewart 15. Hopps’ activities in regard to International 
Guaranty as of January 1958, at least as of June? 

Mr. McConnetxi. Did the memorandum he issued mention Inter- 
national ? 

Mr. Rosenman. The cease-and-desist order of January 1958, par- 
ticularly lists International Guaranty. 

Mr. McConnewu. Then I think you are right. 

Mr. Rosenman. Thank you. 

Mr. McHueu. Mr. McConnell, I would like to read the conclu- 
sions in the report to you of April 3, 1958. 

Mr. McConnett. By an examiner? 

Mr. McHuen. By Mr. C. J. Wiese, your examiner. 

Mr. McConneti. Yes, sir. 

Mr. McHver. Which included a subsequent audit. In his con- 
clusion he states: 

Audits and analyses of the trust fund deposited by International Guaranty 
Insurance Co. with Pacific National Bank of San Francisco as trustees has re- 
vealed that with the exception of cash in the amount of $33,119.21, the fund con- 
sisted of first and second mortgages and installment sales agreements which have 
been determined to have no value based on California Department of Insurance 
requirements for admitted insurers. 

In addition to the trust fund cash, a commercial account is maintained by In- 


ternational with Pacific which, according to bank records, had a balance of 
$18,121.47 on April 3, 1958. 
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Was there anything in the subsequent court action, the findings ¢} 
that court, which reversed or disproved the conclusions drawn by yom 
examiner concerning the value of these assets ? 

Mr. McConne.t. I read them at the time they were entered, and 
it is my recollection that there was nothing to impeach that statemen; 

Mr. McHveu. Then, in your opinion, the statement which \; 
Hopps made is completely inaccurate. 

Hesays: 


Y your 


The assets returned were officially valued by the Court and the Pacific Nationa 
Bank at $1,112,000 in connection with establishing the fee to be paid to th 
trustees. 

Mr. McConne ut. I think that statement is not correct. 

Mr. McHvuen. You stated that in the course of these proceedings 
you did not receive the full cooperation of the companies and officials 
involved. : 

In the course of these proceedings, did any of the individuals eop. 
nected with International Guaranty or persons in companies agg. 
ciated with that company, refuse to testify in your various proceed. 
ings ¢ 

Mr. McConneu. Oh, yes; and in one of these reports you will find 
in these exhibits there is a listing of every individual subpenaed and 


l 


e 


how they responded. Stewart Hopps was not subpenaed, but his gon | 


Robert Hopps, whose name appears throughout these documents— 

Mr. McHvueu. Why was Mr. Stewart Hopps not subpenaed ? 

Mr. McConnett. We intended to subpena him but intended to lay 
a foundation for what we thought would be a difficult cross-examina- 
tion. 

Mr. McHven. But the final action came to termination and yet you 
never did issue a subpena to Mr. Stewart Hopps. 

Mr. McConnett. When we found that the basic function of a 
liquidator to pay the creditors had been reached, there was no justi- 
fication for prolonging it. 

Mr. McHveu. But it was your view that Mr. Stewart Hopps was 
the principal figure behind the whole operation of International 
Guaranty ; was he not ? 

Mr. McConnett. Yes. 

In the documents appears a character, a fictitious character, by the 
name of Van Galder. There are letterheads, there are innumerable 
signatures, even in the trust in the bank. It was the opinion of all of 
our deputies—and the witnesses interviewed, of course, were ques- 
tioned closely about this—that there is no such person, and that that 
actually was Stewart B. Hopps. 

Mr. McHvueéu. Do you know where Mr. Van Galder was supposed 
tobe residing’? Heisa citizen of what country / 

Mr. McConne tt. I don’t know that. We have an interesting ex- 
hibit. It shows a list of where documents on their face stated they 
had been executed by this character. It gives the impression that 
it is not where they actually were executed but as a memorandum to 
remind that this one appeared to have been executed in Tangier and 
another in San Francisco, and so forth. 

I will make that exhibit available to you. There is a letter ad- 
vising someone in Tangier to answer questions about Van Galder, by 
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saving he is in Paris, or you can say he is somewhere else. The sug- 
oested answers, but no address. 

"Mr. McHven. Mr. Van Galder purported to be one of the adimin- 
istrators or so-called directors of hee national Guaranty # 

Mr. McConnett. Yes. In the trust agreement there were two 
signatures: One was Van Galder, and the other a prominent lawyer 
in San Frane isco, Jake Erlich. Jake Erlich was known to the bank 

There is a letter written by a senior trust officer trying to iden tify 
and get the proper foundation that a banker would require as to an 
individual who was a trustor, and there was no responsive answer to 
that. 

3ut the bank acted upon signatures of this Van Galder and of Mr. 
Erlich. 

[should tell you, I think, in this record, one of these exhibits refers 
toa half dozen trustees, that brochure. That brochure is false for the 
reason that the trust agreement referred to in it never came into legal 
existence. It was just a piece of paper. The final act, of course, of 
sich an instrument. Is the acceptance by the trust by the bank. 

By the way, it was only a depositor trustee, not an administration 
with discretion-type trust at all. And, yet, this brochure was pub- 
lished and it has the names of men of good repute, naming them as 
trustees and with the implication that it must be of good character if 
these gentlemen are the trustees, when, as a matter of fact, they never 
became trustees and had gone through only some preliminaries that 
perhaps they would never have consummated: they certainly never 
did. 

Mr. McHwven. In the course of these proceedings, Mr. McConnell, 
in California, was there some testimony that Mr. Hopps had in- 
structed his secretaries or someone connected with him to write Mr. 
Van Galder’s name ? 

Mr. McConneti. Yes. One of the witnesses, a young lady, testi- 
fed that she was told to look out because all of those sionatures. when 
you write “Van Galder,” that you should make them look all alike. 

We don’t know $4 many people were writing these words, some- 
body “Van Galder,” but we never found such a person, and it is my 
opinion no such person exists. 

Mr. McHven. You did call under subpena a Mr. Robert Hopps, 
whois Mr. Stewart B. Hopps’ son / 

Mr. McConnetu. Yes. 

Mr. McHven. Did he give you full cooperation ? 

Mr. McConneti. None. 

Mr. McHver. Will you explain further? 

Mr. McConnetu. Yes. 

They first raised a point and tested it in court that when the com- 
missioner calls a witness, he is entitled to immunity from criminal 
prosecution. I thought that that was not the law and made it ex- 
plicit, that the questions would have to be answered without criminal 
mmunity. 

Mr. McHven. In what capacity did Mr. Robert Hopps come before 
your court in this proceeding ? 

Mr. McConnetu. In a deposition. 

Mr. McHvuen. What title did he have? What was his connection 


with these companies ? 
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Mr. McConnetu. None that I ever heard of. He just ran thine 
along with his father. 

Mr. McHueu. Out of the same office 7 

Mr. McConnett. Yes. 

Well, then, when we got back and got to the final stage of 
tempt order, the fifth amendment was taken by Robert Hopps. 

Mr. Mc Hve Hw. Did you establish that Mr. Robert Hopps, in fact, 
did engage in the managing or handling of the affairs of Interna. 
tional Guaranty ? 

Mr. McConnett. That was well established. 

Mr. McHveu. Nevertheless, despite this fact, if he wasn’t an official 
responsible for the management of the company, he refused to eo. 
operate and relied upon his constitutional rights under the fifth 
amendment ? 

Mr. McConnett. That is right. Everything indicates that he had 
knowledge which the insurance commissioner needed. Whether he 
was an Officer, director, stockholder or not, the fifth amendment was 
taken as to those questions. 

Mr. McHucu. Were there any representations made by Interna. 
tional Guaranty that it had other assets besides those in the trust 
account in the United States to support its ability to write and do 
business in the United States? 

Mr. McConnetu. Yes, sir. 

Mr. McHveu. Will you explain to us what those representations 
were / 

Mr. McConneti. They were a mere superficial representation be- 
cause there was a refusal to furnish the customary evidence in the 
financial world of ownership and value. 

Mr. McHvuen. Were these representations concerning assets outside 
of the United States? 

Mr. McConneuzt. That brochure says there is about 314 million 
total assets. Then there is an asterisk that says 1 million some hw- 
dred thousand is on deposit for the benefit of policyholders in this San 
Francisco trust. 

So that implies that there must be a couple of million dollars of 
assets elsewhere. 

Mr. McHueu. Were you able to find any information concerning 
the nature of these assets which were supposed to be located elsewhere! 

Mr. McConnetxi. We encountered a flat refusal of persons who 
ought to be responsible for such things in an insurance company to 
furnish any information. 

Mr. McHven. Did you attempt to make any independent investi- 
gation concerning the nature of these assets located abroad? 

Mr. McConnett. I did, and the closest I got was the Associated 
Press made me a present of a picture of the home office in Tangier, 
which is just a nameplate on a little building. I couldn’t find out 
anything. 

Mr. McHven. Do you, by any chance, have available a copy of that 
picture of that office ? 

Mr. McConneti. Oh, it is on the wall in the office of the examiner 
who spent months on this. Yes, I will be glad to furnish it to you. 

Mr. McHuen. Can you describe it to us? 
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Mr. McConnett. It looks like a little stueco building with several 
nameplates and one of them, you can see, appears to be this West 
Indische, the predecessor. 

Senator O’Manoney. How many licensed brokers and agents of 
International Guaranty are there in California ? 

Mr. McConnett. We found that this Oppenheim, who, unfor- 
tunately, is referred to here as a general agent, that was not a lawful 
status. ; . ‘ . 

He had a contact with a company of the kind that insurance com- 
panies give gene ‘al agents with the power to appoint subagents, but 
he was never a general agent in a legitimate sense. 

We found that he had appointed, I think about 15—they are listed, 
by the way, in one of these exhibits—licensed agents in the State of 
California. Every one of those agents was brought into the office 
of the department of insurance under formal notice, and on the rec- 
opmmendation of the deputies—I had the power, of course, to commence 
formal proceedings to suspend or revoke their licenses. 

On the recommendation of the deputies, I was persuaded that they 
had been victims; that this had been only a trifle in their otherwise 
good operations, not subject to any criticism. 
~ Senator O’Manoney. Did you get any information from any of 
them ? 

Mr. McConneci. Oh, ves, they gave full information. 

Senator O’Marronry. Did you instruct them that any of the activi- 
ties of the International Guaranty Co. were improper and illegal in 
California ? 

Mr. McConnetyi. Oh, yes. They had discontinued these as soon 
as our investigators contacted them, and all received what we call 
letters of reprimand, which is the mildest form of disciplinary action. 

Senator O’Manoney. Was everything done that could be done 
through them to stop the operations of International Guaranty in 
California ? 

Mr. McConnetu. I am afraid I don’t understand the question. 

Senator O’Manronry. I am basing it on the fact that you have tes- 
tified that no action was taken by your office to prohibit these agents 
from selling any insurance for International Guaranty. And you 
said, as I recall it, none was needed. Now, was that any reason why, 
if you were really intending to stop the International Guaranty & In- 
surance Co. of Tangier, Morocco, from operating in California, you 
should not have served positive notice on all the agents and brokers 
that they should not sell insurance ? 

Mr. McConnett. It is a good question. Let's go back to the fact 
that it is 

Senator O’Manoney. Please let me make myself clear. I am not 
trying to ask embarrassing questions. 

Mr. McConnett. Nothing will embarrass me, Senator. 

Senator O’Mauionry. Good. I am quite confident that you are 
right in that. 

What I am trying to determine is whether or not the law which 
you now have in California is sufficiently firm to do the job. You 
were unable to subpena Stewart Hopps, according to your own 
statement. 

Mr. McConnett. No. We refrained from doing so. 
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Senator O’Marroney. You refrained from doing s« > because you 
found that the jurisdiction of the liquidator ended when he had 
secure¢ dthe payment of the claim. 

Mr. McConnetu. That is a part of it. IT was told—I have neve, 
seen Mr. Hopps, by the way—I was told that he was much smartep 
than I, and any of my deputies, and that I had better be well ppe. 
pared—— ; 

Senator O'Manoney. I doubt that, Mr. McConnell. 

Mr. McConnetu. Yes, I was told that. 

Senator O’Manonry. I don’t doubt that you were 

Mr. McConnevz. And being a humble man, I conceded it. 

Senator O’Manoney. I don’t doubt you were told, but I don‘ 
believe it is true. 

Mr. McConnett. Thank you, sir. 

Now, going to your question, which is a very pertinent one, it js 
eriminal for any person in the State of ¢ ‘alifornia to In any manner 
aid a foreion, nonadmitted insurer to transact insurance business of 
any kind except through a licensed surplus line broker, 

e onsequently, vou don’t admonish everyone not to violate criminal 
statutes. We gave it as wide public ity as we could. 

Senator O°'Matrionry. In the reprimand to these agents and brokers, 
that they did do anything wrong apparently—in he you call a 
reprimand—what did you say to them ¢ 

Mr. McConnewu. I never read it. I authorized it. It is a form 
they use. Pretty strong terms. I will be glad to furnish a copy. We 
found that they did do wrong. 

Senator O’MAnonry. What sort of wrong? 

Mr. McConneti. They aided a nonadmitted insurer to transact 
business otherwise than through a licensed surplus line broker. 

Senator O’Manonry. Was that not sufficient for the California in- 
surance regulators to withdraw the license ? 

Mr. McConnetu. It would have been. I am somewhat tolerant of 
human frailties and susceptibility to deception, and I felt they were 
deceived. 

Senator O’Manonry. You have described here in the most distinet 
terms a scheme of deception upon the public which, in your own 
judgment, should have been stopped. Yet, the law was not sufficient 
to enable you to stop it, or else you were tolerant, as you say. 

Mr. McConneE. They stopped immediately upon being informed 
of our investigation. 

Senator O’Manoney. How do you know they stopped immediately? 

Mr. McConneti. They are honorable men whose license and whole 
livelihood are at stake, and they are constantly—— 

Senator O’Manoney. If their licenses are at stake, why are they 
at stake? Why are they permitted to have a license to enable them 
to sell insurance of a nonadmitted company 4 

Mr. McConnetu. They erred for a short period of time with re- 
spect to a trifling volume of their well-conducted general insurance 
activities. 

Senator O’Manonry. Mr. McConnell, you have clearly shown here 
that this nonadmitted company should not have been allowed directly 
or indirectly to exploit the public, and yet you have allowed the 
licenses to stand. 
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Mr. McConnetu. The company was never allowed to do anything. 
It acted throughout illegally and in violation of law. 

Senator O’Manoney. It never did? 

Mr. McConneti. Pardon ? 

Senator O’Manoney. It never did anything in violation of law? 

Mr. McConnecu. Oh, yes; all of its activities were in violation of 
law. 

Senator O’Manoney. Why should they have been licensed in Cali- 
fornia to continue to sell insurance ¢ 

Mr. McConnett. I see your point. You see, these, let’s say 15 
agents, who hold licenses from the California insurance commis- 
sioner, represent many admitted insurance companies and transact 
large volumes of business. They were persuaded to place some busi- 
ness, trifling in number, with Oppenheim, you see, and with this 
West Indische, and Atlas, and eventually International. 

It was stopped immediately that we called 1 attention to it, and I 
felt that they had erred, but not suttic iently to justify terminating 
their license with other companies. 

Senator O’Manonry. Mr. McConnell, in my conception of this 
ease, I am depending almost wholly upon what you, yourself, have 
said. 

On page 5: 

Immediately after our original investigation of this matter— 
you say— 
we received several complaints from a Mr. Herbert Oppenheim, a general 
agent of said insurance company, who operated an agency at Phoenix, Ariz. 
Mr. Oppenheim, among other things, stated that said insurance company was 
not paying its claims, and had refused to give an accounting on the business 
developed by Mr. Oppenheim and his subagents located throughout the United 
States. He further stated that the company was conducting a home office 
operation from the office of Stewart B. Hopps and the U.S. Marine & Foreign 
Securities, Ltd., which was located at 417 Montgomery Street, San Francisco, 
Calif. 

That is your testimony. 

Mr. McHugh in questioning you has read from the report of one of 
your agents about the complete inadequacy of the testimony. And 
yet, you tell us you have thought of nothing else to do besides your 
liquidation, which was very successful (and for which I compliment 
you) to stop this company from operating in California or through- 
out the United States. 

Mr. McConnetx. I think that—— 

Senator O’Manonry. Don’t you think some new law is required, 
either State or Federal ? 

Mr. McConnetu. No, sir. 

Senator O’Manonry. Why not ? 

Mr. McConnetz. I am confident that no Federal agency could 
have acted with the efficiency and speed with which our department 
acted. 

Senator O’Manonry. Your department has not completed the job, 
evidently, because you don’t know whether licensed agents to sell for 


these companies are still operating in California. You hope they sre 
not operating. 
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Mr. McConnetx. We have about 100,000 licensees. All act a 
their peril to comply with insurance laws. On the first evidence of 
a violation, we act immediately. 

Senator O’Manonry. You have had lots of evidence in this cage 
according to your testimony. 

Mr. McConnett. And put a stop to the activities of those 15 agents 
and gave them the official letter of reprimand instead of revocation 
of their license. 

Senator O’Manonery. Obviously, a reprimand is not a substitute 
for a revocation, when a revocation was obviously needed. 

Mr. McConnetu. That is your opinion. It is not mine. 

Senator O’Manoney. It was not necessary, then, according to your 
opinion, to stop the agents from selling the insurance of Internationa] 
Guaranty ? 

Mr. McConnety. That had been stopped long before. 

Senator O’Manonry. You don’t know, sir. 

Mr. McConnetu. Yes; I do. 

Senator O’Manoney. All right, sir. 

Mr. Rosenman. Mr. McConnell, these 15 to 18 agents in the State of 
California, with Mr. Oppenheim, were writing policies on what ip- 
surance company ? 

Mr. McConnetu. I think it is related that they started with an 
outfit named Atlas which was nonadmitted. Then when that went 
broke, they were informed that the business was reinsured with West 
Indische. 

Mr. Rosenman. But you were not informed, your investigation 
started April 3, 1958, when you received the order from the court— 
but isn’t it a fact that Atlas went into receivership in July of 1957? 

Mr. McConnetu. No doubt. I don’t have the information. 

Mr. Rosenman. So from the period of July 1957, until April of 
1958, these 18 agents, or so, in the State of California were writing 
insurance on the title of Atlas Insurance Co., a company which was 
already in receivership ? 

Mr. McConnetui. That may be. 

Mr. Rosenman. During your investigation, you didn’t disclose 
that? Didn’t you uncover this fact ? 

Mr. McConnett. I think the full scope of those actions by each of 
these agents and what proportion it 1s to their general insurance 
business, a trifle, it is my impression, in every case, is shown in the 
individual investigation files as to every one of them. 

Mr. Rosenman. But Mr. Oppenheim in his deposition before you 
and his complaints didn’t think it was so trifling. He had a number 
of claimants coming in who could not receive any payment on their 
claims. 

Mr. McConnetu. A very serious matter. Upon one complaint that 
an insurance company has failed to promptly investigate and pay its 
just claims, we take strong action. That cannot be tolerated and is 
not. 

Mr. Rosenman. But the way the facts fall out is that 18 agents, 
or so, through Mr. Oppenheim, were writing insurance on a company 
that was in receivership, which would then later reinsure supposedly 
with West Indische or International Guaranty. 
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But my question is: What has the State of California done to pro- 
tect other claimants in all other States where this policy may have 
been sold against possible claims coming up against Atlas Insurance 
Co. or under these policies sold by these agents in California? 

Mr. McConnett. We paid 100 cents on the dollar to every person 
who filed a claim, whether a resident of California or any other 
State. 

Mr. Rosenman. Yes; but o policies are continuing policies. 
You got your order on April 3. You closed the case in June. There 
may be a claim coming up ag iniat International Guaranty or Atlas 
Insurance C o. as of today. 

Mr. McConnetu. You are entitled to your argument. I don’t agree 
with it. 

Mr. RosenMan. Is it not possible that a claim can come in now on 
one of these policies sold by these agents against Atlas Insurance Co. ? 

Mr. McConne.t. It isa possibility. 

Mr. Rosenman. Would you have any money to pay it off from your 
receivership 4 

Mr. McConnetu. Having not filed in this liquidation within the 
time fixed by the Court, the claim will be barred as to that liquidation. 

Mr. Ros—enMAN. But there was no claim until today. The liquida- 
tion ended as of June. 

Mr. McConnett. I understand your point. 

Mr. Rosenman. In other words, it could possibly be that there are 
outstanding claims against Atlas and International Guaranty which 
have no secure assets know nto you. 

Mr. McConne tt. That is possible. 

Let’s get into perspective for a minute. There are between 4,000 
and 5,000 insurers operating in the United States. We are now talking 
about some names of insurance companies that involve one man or— 
no; let’s say two men, Hlopps and Birrell. 

Let’s don’t pretend that this is representative of the insurance 
world. It is a dramatic thing from which we will benefit by sponsor- 
ing legislation to try to further protect the public. 

Mr. Rosenman. Isn’t Atlas Insurance Co. an outgrowth of Alabama 
General ? 

Mr. McConneti. That sounds like a familiar statement to me. I 
couldn't follow these things. It is like the shell game, it used to be 
three shells. 

Mr. Rosenman. And who has got the button, who has got the 
button ? 

Mr. McConnett. And this thing gets so that it has dozens of shells. 

Mr. Rosenman. As an insurance commissioner who had seized the 
records that were available, you still couldn’t determine who owned 
Atlas Insurance Co., who owned American Armed Service Under- 
writers of Bloomington, Del., which was writing at 417 Montgomery 
Street. Then how can any one insurance commissioner be able to 
determine what is the situation on any one particular company ? 

Mr. McConnett. The possibilities of fraud have always existed and 
will continue. 

Mr. Rosenman. No one is denying that, but the question is: Once 
having taken formal action and having gone to court, put into re- 
ceivership and seized as many records as you could, having the co- 
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operation of all of these commissioners, and still at the end you don‘ 
know who Atlas Insurance Co. is or that it existed or what assets jt 
had; you don’t know what International Guaranty is or what assets 
it had or any of the other companies working out of 417 Montgomery 
Street. 

At what point will the NAIC in a combined unit be able to govern 
any of these insurance companies? 

Mr. McConnetu. I see your point. You are talking about only q 
trifie and an isolated instance. 

Senator O’Manoney. A trifle? 

Mr. McConnett. In terms of people and dollars; yes, sir, 

Senator O’Manonry. In terms of people and dollars 

Mr. McConnetu. Yes, sir. 

Senator O’Manonry. If 10 people lost $10,000, is that a trifle? 

Mr. McConnetit. When you are talking about the conduct of the 
insurance business and its regulation: yes, sir. 

Senator O’Manonry. That is a very odd opinion. 

Mr. McConnetx. Notwithstanding individual tragedies, it is but 
a trifle. 

Senator O’Matrronry. The purpose of the regulation of business js 
to protect all people—not a percentage of them. 

Mr. McConneti. That is its purpose, but not its accomplishment, 

Senator O'Manonry. But not its accomplishment in California, 

Mr. McConnetr. Or in the United States. 

Senator O°Maronery. Or in any other State. That is where th 
Federal Government should come in. Let Uncle Sam put his foot in 
the door. 

Mr. McConneti. The Federal Government is perhaps subject to 
greater criticism on this theme than any State. 

Senator O’Manonry. Did you ever go into a Federal court? 

Mr. McConnett. I didn’t understand you. 

Senator O’Manonry. Did you ever go into a Federal court? 

Mr. McConnety. With respect to this matter? 

Senator O’Manronry. Yes. 

Mr. McConnetu. No, sir. 

Senator O’Marionry. You testified this morning that you did. 
Mr. McConneti. Oh, did T? 

Senator O’Manonry. The Federal courts and the State court, you 
id, had passed on this matter. 

Mr. McConnett. If I said it, it must be withdrawn. The whole 
‘oceeding was in the State courts. 

Senator O’Marionry. And there were no proceedings of any kind in 
a Federal court ? 

Mr. McConnett. Not by me as insurance commissioner. 

Senator O’Marionry. IT misunderstood you, then. But you still 
believe that it would be improper and dangerous to have the Federal 
Government pass a law that no foreign insurance company like the 
International Guaranty & Insurance Co, should be permitted to oper- 
ate itself, or through any agent or broker, in the United States with- 
out having first shown the United States that it was financially sound 
and able to do so? 

Mr. McConnetri. Most unwise to attempt to do such a thing. 
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Senator O’Manoney. Let the word go to California, to those who 
have lost money, what Mr. MeC onnell thinks. : 

Mr. McConnett. You asked for my opinion. You have it. 

Senator O’Manoney. Very well. Thank you, sir. You will stand 
on it. ; , ria ., 

Mr. Kirrrte. May I go into another thing. This is something that 
came up earlier. 

Senator O’Manonry. You may proceed. 

Mr. Krrrrie. I would like to clarify this. 

Mr. McConnell, you were talking here about the danger applying 
only to a limited number of cases; you said, when you considered the 
whole business of insurance, that this is just a small fraction. 

Now, one of the topics } vou discussed earlier was insurance on de- 
posits in savings and loan. companies. Now, here you have a case of 
this Tangier company that has fictional assets, fictional principals. 
Nevertheless, they were selling insurance on deposits; is that right? 
Were they selling insurance to savings and loan associations ? 

Mr. McConne t. It is not fair to put it that way, because I don’t 
think either the buyers or the seller were in good faith in the matter 
of buying or selling real insurance. 

Mr. Krrreie. But a savings and loan company has several thousand 
people deposit ing there. 

Mr. McConnetzt. Oh, yes, hundreds of thousands. 

Mr. Krrrrie. These people were led to believe that they were being 
protected due to the fact that that savings and Joan company had in- 
surance with this Tangier company; isn’t that right ? 

Mr. McConnetu. Perhaps. 

Mr. Kirrrie. So in a way—this is getting into thousands of people. 

Senator O’Manonry. Mr. McConnell, the answer that you have just 
given to the interrogator is utterly different from your testimony 
earlier this morning. You said that on their letterheads they would 
have the statement, “Insured up to $10,000.” carrying the belief to the 
public that maybe it was the Federal Government that was insuring, 
yet that maybe these savings and loan companies were not able to meet 
the standards of the Federal Government. 

You testified to that; didn’t you? 

Mr. McConneEtu. Yes; and you used 

Senator O’Manonry. And you thought that those standards of the 
Federal Government were good ? 

Mr. McConnett. I do. 

Senator O’Manonry. And you do now? 

Mr. McConnetx. You used the word “maybe.” TI said “perhaps.” 
We are in agreement. 

Senator O’Manonry. That is good. 

Mr. Kirrrie. Let me go into a further point on this, not just a mat- 
ter of what was done in the past, but the situation at present. 

Not all savings and loan companies have insurance with the Fed- 
eral Government; is th: at right? They go ahead, many of them have 
insurance with private insurance companies to which the group in 

Tangier belonged to; is that right? 

Mr. McConnetu. I have never heard of it. Mr. Wikler tells me 

that is not so in New York. 











5790 THE INSURANCE INDUSTRY 


Mr. Kirrrie. You reported to us here that there were some Savings 
and loan organizations in California that were advertising the fact 
that “All deposits are insured to $10,000,” and you stopped them 
from doing so? 

Mr. McConnett. I don’t know of any in California. That bro. 
chure lists some in, I think, Phoenix and Chicago and other places; 
not in California, no. 

Mr. Kirrrim. But what we would like to know is this. I mean 
saving is an old American tradition. This is one way of providing 
the capital for this country’s growth. Is the investor in this coun- 
try safe when he goes and deposits some money with a savings and 
joan company, if the savings and loan company is insured by a com- 
pany like the Tangier one or 2 similar one ? 

You can go in any of the States neighboring the District of Colum- 
bia and deposit money on the belief that your deposit is insured, 

Now, who is it insured with? Is the investor safe in assuming 
that he is being protected / . 

Mr. McConnett. I think it is an imprudent investment with a 
savings and loan association which is not able to qualify for the in- 
surance with the Federal agency and which actually does have jt, 
I think it is imprudent. 

Mr. Kirrrime. It is imprudent ? 

Mr. McConnetu. Yes, sir. 

Mr. Krrrrm. Nevertheless, these savings and loan companies 20 
ahead creating the impression that you have the same protection. 

[ just had a friend of mine ask me the day before yesterd: ay, some 

savings and loan company in Baltimore is promising him a2 percent 

return higher than the other one. They say it is insured to $10,000, 
He noticed it is not. with the Federal Government. He wanted to 
know if it is safe. His attorney told him it is probably just as good 
as any other savings and loan, 

If that savings and loan company has its deposits insured with a 
company like the Tangier one, it is worth nothing. 

Mr. McConneti. It couldn't happen in the great State of Cali- 
fornia. 

Mr. Krrrrie. It could not ? 

Mr. McConnetu. No, sir. 

Mr. Kirrrire. Why not / 

Senator O’Manonry. What about Alabama ? 

Mr. McConnetu. I don’t know. 

Mr. Kirrrt:. How about Maryland? I mean apparently it is pos- 
sible just next door. Why is it not possible in your State? What 
have you done that is different from what some States do? 

Mr. McConne tt. The institutions you mention are not under the 
jurisdiction of the insurance commissioner. They are under the juris- 
diction of the savings and loan commissioner, and, of course, the 
attorney general is the attorney who enforces the law. 

Mr. Krrrrm. In your State? 

Mr. McConne tu. Yes, sir. 

Mr. Kirrrie. Are you saying that no savings and loan company can 
operate in California unless they have F ederal insurance ? 

Mr. McConnett. I am saying that they cannot advertise that they 
are insured up to $10,000, unless they complete the sentence “w ith 
the Federal”—whatever the full name is. 
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Mr. Kirrrm. Apparently, — States don’t require this. 

Mr. McConnewu. Well, they can come out and the weather is 
wonderful and we will be glad to tell them. 

Mr. Krrrrie. How many people do you suppose have accounts with 
savings and loan companies that are not insured by the Federal 
Government ? ¢ 

Mr. McConnetu. I have no idea. 

Mr. McHueu. Do I understand, Mr. McConnell, from your previ- 
ous testimony and the colloquy that you just engaged in, that as an 
insurance expert you question the legitim: acy of insurance that is of- 
fered on deposits in savings and loan associations generally, apart 
from whether it is with a questionable company such as International 
Guaranty ¢ , 

Mr. McConnetx. I wouldn’t go that far. I am told that there is 
an insurance company, I think domiciled in Minnesota, which insures 
these mortgages, first mortgages, and that it is well financed. 

Mr. McHven. That is deposit insurance, not mortgage insurance, 
lam speaking of. 

Mr. McConnett. Yes, I would consider it imprudent, when the 
facilities of the Federal agency are available on a basis of reasonable 
standards of qualification, an investment in another simply is 
imprudent. 

Mr. McHven. If the FDIC is not available for that company, you 
would not permit any other kind of insurers to be licensed or to be ‘ad- 
mitted in California to offer deposit insurance to the building and 
loan institutions ? 

Mr. McConnetx. There is no insurer authorized to write that kind 
of insurance in the State of California. 

Mr. McHucu. Would you permit your surplus line brokers to place 

that kind of insurance / 

Mr. McConnetu. No, sir. I recently denied an application whereby 
such an insurer sought, nonadmitted, sought to avoid the admission 
requirements by qualifying a surplus line broker to place insurance, 
California risks, with it. 

Mr. McHueu. Mr. McConnell, did you get any information in the 
course of your study of International Guaranty as to the premiums 
that are being charged by International Guaranty for this deposit 
insurance ? 

Mr. McConnett. No, sir; but it is my impression that aside from 
these savings and loan insurances developing these very large 
premiums, hundreds of thousands in Arizona and other places, the 
only kind of insurance placed was this hard-to-place, undesirable 
business in the general market. These agents, for instance—the Sena- 
tor and I have been discussing this—they are the ordinary market, 
you see, with their agencies, of admitted companies which got the bulk 
of their business. It was these hard-to-place 

Mr. McHven. But, as I understand it, 90 percent of the business 
of International Guaranty was insurance on the deposits in building 
and loan institutions. 

Mr. McConneti. I am glad you have that impression. I wouldn't 
have been able to state the percentage. 

Mr. McHven. In the course of your examination and your audits 
in which your people certainly studied the portfolio of International, 
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would the list substantially conform with the findings made there) 

Mr. McConnewy. That is my impression, and, no doubt, that is why 
I used the phrase that, relatively, it was a trifle. There were yery 
few policies, speaking in a comparative sense, other than these bir 
premium savings and loan. 

Mr. McHven. But you have no information concerning the amount 
of the premium or the basis for figuring the premium on this kind of 
business? 

Mr. McConne tu. I think we received copies of the policies, that 
the companies call dailies in the insurance world, and it showed the 
rates. I just personally don’t know. 

Mr. McHveu. In the affidavit that was filed by an official of the 
attorney general’s office in New York, it was stated that the premium 
was to be one-half percent of the gross. Is that an accurate statement, 
so far as you know? 

Mr. McConnett. Is this on the savings and loan ? 

Mr. McHwueu. On the savings and loan. 

Mr. McConne tu. I don’t know. I know that they were adjustable 
according to volume retrospectively, but I don’t know the rate. 

Mr. McHven. Did your study indicate anything concerning what 
Mr. Hopps or International Guaranty anticipated they would make 
by way of profits on this operation, where they would insure deposits? 

Mr. McConnetu. Mr. Hopps’ name, of course, never appears unless 
he is Van Galder. He termed himself an adviser to the company. I 
don’t know what they expected to make. 

Mr. McHven. In the course of your analysis, your determination 
of rates and what is legitimate profit for an insurance company, would 
you consider that a net profit of 50 percent of the gross premium was 
excessive ? 

Mr. McConne tt. In what kind of insurance? 

Mr. McHveu. For instance, in this particular type of insurance. 

Mr. McConnett. Like automobile insurance ? 

Mr. McHven. Take automobile insurance. 

Mr. McConnetu. Yes; I have never heard of anybody attaining 
such a loss ratio. 

Mr. McHveu. I am not speaking of loss ratio now. I am speaking 
of net profit. 

Mr. McConnett. Oh, well, that would be fantastic. 

Mr. McHveun. Is there any kind of insurance operation, in your 
opinion, in which you would approve a premium that resulted in a 
return of 50 percent net profit to the underwriter ? 

Mr. McConnett. I don’t know that—if I answer that, it would 
imply I have authority to regulate those things. Competition reg- 
ulates them. 

Mr. McHveu. I understand that, but in the classes that are regu- 
lated, where rates are regulated. 

Mr. McConnett. In California, the commissioner fixes rates on 
only one class of insurance, workmen’s compensation. There, the 
rates are adequate, which means a fraction of a percent above what 
is required is deemed adequate. 

Mr. McHveu. But you conduct examinations of the various com- 
panies that operate in the State, so that you know, roughly, what their 
loss ratio is and what their underwriting profit is. 
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Mr. McConnecu. We know that, and have quarterly statements and 
they are analyzed with great skill to discern trends that may be 
- erous. 

Mr. McHvueu. And you have authority under the law with reference 
to ‘rates to take action, if you find that rates are excessive; do you not? 

Mr. McConneut. Either excessive, inadequate, or ‘unfairly 
discriminatory. 

Mr. McHveu. If you found that a net underwriting profit of 50 

reent was being obtained by insurers, would that be a basis for 
instituting action, under your authority, to cause a reduction of 
those rates ? 

Mr. McConneE tu. It would, because I would assume that there is a 
lapse in competition, because in our capitalistic society, there will be 
an invasion of every area where large profits are appearing. 

Mr. McHven. Mr. Chairman, I would like to read now into the 
record from a document dated May 19, 1958. 

Senator O’Manonry. Mr. McHugh, it is getting pretty close to 
adjournment time. 

Very well. 

Mr. McHven. This will complete this phase of the inquiry, Sen- 
ator, and then we will be through. 

This was a document obtained by this subcommittee under subpena 
and made available to us by the office of the attorney general of the 
State of New York. 

It is a copy of a memorandum from Mr. Stewart B. Hopps to Mr. 
J. W. Erlich, counsel, and its subject is “International Guar anty In- 
surance Co. 

In the first part of this memorandum, Mr. Chairman, Mr. Hopps is 
discussing the basis for making an exchange of stock or a sale of 
stock of International Guaranty to new owners in Chicago, Il. Rela- 
tive to the testimony which Mr. McConnell has just given concerning 
the nature of this operation, I would like to read from a portion of this 
memorandum on page 3. 

The first par agraph relates to the previous testimony Mr. Me- 
Connell has given concerning the question as to the value of the 
assets of International Guar: anty located in Tangier or in other parts 
of the world. 

Mr. McConnetu. Yes. 

Mr. McHven (reading) : 

At the various meetings held with McAdams, Van Wagner, Mensig, Jack 
Cohen, Ted Weinberg, and others, I had with me long, detailed reports on some 
of the assets carried in the home office balance sheet of International Guaranty 
& Insurance Co. McAdams, in particular, disdained to even look at these 
papers, and said he didn’t give a damn what the Mars group thought they 
were worth. 

Do you know who Mars is? 

Mr. McConnetu. Morris? 

Mr. McHvuen. Mars. 

Mr. McConnetu. Yes. A name which was said to be an individual 
in Tangier. 

Mr. McHuen. And he was signing some of the documents? 

Mr. McConnetu. Oh, yes; a lot. 

Mr. McHvucu. Which were coming from Tangiers? 
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Mr. McConnett. In our files. 

Mr. McHveu (reading) : 

His opinion was that any foreign security was worthless or could be made 
worthless overnight. He cited various Latin American defaults, German bond 
defaults, French currency troubles, et cetera. It was Oren Mensig who came up 
with the idea that the purchasers really didn’t care, just so long as they could 
use the same assets to pay off the old owners of the company. Under the cir. 
cumstances, neither I nor anybody in Chicago paid any attention to an analysis 
of the value of the old assets, but concentrated solely on what it would cost to 
take over the operating structure, which already had in the United States 
net premium income of some $300,000 annually, with a net estimated profit 
annually of approximately $150,000. 

Does this suggest to you that the purpose behind this was to make 
an immediate and fast killing? 

Mr. McDonnett. I don’t know; $300,000 a year could have been 
just two or three of those jumbo s: savings and loan premiums, you 
know. 

Mr. Kirrrm. Mr. McConnell, why didn’t an American company 
then step in to compete with these poeple? I mean if the profit was 
so good, why was there no American insurer coming in to offer the 
same service ? 

Mr. McConnetu. A well-operated insurer would have to start 
establishing reserves of so large a percentage of its premiums that 
there would be no possibility of profit for a great many years, and 
the question would be whether he could establish a reserve exempt 
from Federal ine ome tax when not related to an incurred, but not 
paid, loss. Therein is the difficulty. These would be tremendous 
failures, you see, involving tens of Mnillions, if they occurred, 

Mr. McHven. In the course of your liquidation proceeding, you 
had no claimants against the trust fund on behalf of any of ‘the 
savings and loan institutions 

Mr. McConnetu. None. 

Mr. McHveun. So there actually were no claims by any of the build- 
ing and loan associations against the trust on deposit in the United 
States ? 

Mr. McConnetu. Wait a minute now, I am wrong. The receiver 
for one of these savings and loan outfits that went broke filed a claim 
for about $40 million. It was filed too late after our liquidation 
account was closed. 

I have one sentence I would like to add to the record. The gentle- 
man from Utah stated yesterday that when Mr. O’Connell of Idaho 
got a refusal from the insurance commissioner of Alabama to cause 
an examination of this company, this Alabama company which had 
reinsured his Idaho company 

Mr. McHven. Mr. McConnell, excuse me, I didn’t realize you were 
going to go into another subject. We have plenty of time to do that. 
But before you depart, may I ask you some questions bearing on this 
other subject ? 2 

Mr. McConnetu. Yes, sir. 

Mr. McHvean. Do you know whether or not, with reference to the 
type of profit that Mr. Hopps is speaking of, which the International 
Guaranty Co. was making on operations in the United States, any 
Federal income tax was being paid ? 

Mr. McConne tu. I do not know. 
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Mr. McHvew. May I ask you first : 

This company, as a surplus line insurer, is not authorized to do 
business and, as such, does not have an office in the United States to 
do business; isn’t that correct ? 

Mr. McConnetz. Yes, sir. 

Mr. McHveu. Isn’t it true, then, that any profits made by that 
company abroad would not be subject to American income tax ? 

Mr. McConnett. I don’t know that. I just don’t know the tax 
law. 

Mr. McHvuen. Can you tell us what Federal stamp tax, then, is paid 
onthe surplus line business ? 

Mr. McConneE.u. It is 4 cents per hundred on direct lines and 1 cent 
yer hundred on reinsurance. 

Mr. McHuen. But with reference to the direct business placed with 
the surplus line company, 4 percent of the gross premium is paid di- 
rectly to the United States by means of a Federal stamp tax; is that 
correct ? 

Mr. McConnetu. Yes, sir. 

Mr. McHvuen. And in case of reinsurance, that would be 1 percent ? 

Mr. McConneE.u. Yes, sir. 

Mr. McHuen. And you have no knowledge of whether or not the 
surplus line operator residing in the United States, but located in some 
foreign country, pays any other American income tax ? 

Mr. McConnetu. I do not know, and you may have seen that I have 
been amused, because to call this a company is, in itself, deceptive. 
I don’t think this was ever a legitimate business operation intended 
to operate as a company. 

Mr. McHvuen. Do you want to finish your statement ? 

Mr. McConnetu. My statement is only this. It was said that the 
insurance commissioner of the State of domicile of Inland Empire— 
that is Idaho—when he asked the commissioner of Alabama to ex- 
amine this company that had reinsured Inland and that commissioner 
refused, that the commissioner of Idaho was helpless. There was 
nothing he could do. 

This gentlemen, of course, is a lawyer and not in the insurance busi- 
ness. His statement is not correct, because in the financial statement 
of an insurance company, the vital question as to solvency is as to 
whether account is permitted of reinsurance. 

Upon the slighest doubt as to the validity and responsibility of rein- 
surance, the insurance commissioner of whatever State disallows any 
credit, with the result that there is an immediate insolvency upon 
which he could have acted that day. 

Mr. McHvueu. How would you have any notice concerning the 
solvency of the reinsurer located in some other State ? 

Mr. McConnetu. The lack of proof of solvency is enough to cause 
the commissioner to act to protect the public. 

Mr. McHven. You mean at the time the insurer licensed in your 
State files this financial statement with you 

Mr. McConnewu, Yes, sir. 

Mr. McHvueu (continuing). He establishes proof and he files with 
you proof as to the solvency of each of those reinsurers ? 

Mr. McConnett. No. We immediately look to see the identity, all 
commissioners do, the identity of reinsurers. Now, all the American 
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reinsurers—I believe this is true—certainly most of them, are admitted 
in all States, and, of course, if their reinsurance treaties are with ay 
admitted insurer, we have full accounting details as to them by exami. 
nation, audits, and quarterly statements verified and so forth. 

As to foreign, let’s say Lloyd’s, London, it is known in the insurance 
world, the administrative insurance world, of the 300 years of jp. 
tegrity of Lloyd’s, London, and of the existence of their voluntary trys 
fund. ee 

We believe that that should be accepted as admitted, and that jg 
passed. 

But the moment that a new name appears or a name that does come 
into shadow, we disallow that in the statement. If that disallowance 
produces insolvency, as would have been the case as to Inland from 
the testimony he gave as to the figures, he could have taken possession 
of that company immediately. 

Mr. McHveu. Mr. McConnell, I am a little disturbed as to how that 
would come about. If the statement filed in Idaho by Inland Empire 
showed reinsurance with the Royal American Co. of Huntsville, and 
Mr. O’Connell, the insurance commissioner in Idaho, knew Royal 
American was licensed by the commissioner in Alabama, what would 
there be to raise his suspicions concerning the solvency of that com- 
pany ? 

Mr. McConnetu. He needs an affirmative state of mind, being satis- 
fied that it is good and safe. 

Mr. McHuen. But you don’t require that, at the time he files this 
statement, he give you affirmative proof of the solvency of the rein- 
surer ? 

Mr. McConnetx. No,sir. We disallow it arbitrarily and at the peril 
of the insurer to be sure that we protect the public at the inception. 

Mr. McHven. Isn’t the natural and logical way in which the con- 
missioner would proceed just as Mr. O’Connell did? He went to Com- 
missioner Gwaltney in Alabama and asked him to tell him what he 
knew about Royal American, at which time Mr. Gwaltney said, “I will 
tell you when I am good and ready to get around to do it.” 

Mr. McConnetu. That is when he should have acted as I indicated 
and it would have been effective and immediate. 

Mr. McHvueu. He failed to take the action in this case. 

Mr. McConnetn. Who knows? I have an esteem for him also and 
have had many business transactions, I mean official transactions with 
him. Perhaps he didn’t know that. 

By the way, your questions have brought to our minds a possibility 
of improving our NAIC bylaws, because they contain a provision for 
action by the National Association of Insurance Commissioners in the 
event that the commissioner of the State of domicile fails or refuses, 
as happened in this case. 

Mr. Wikler and I have an idea how it could be broadened to 
specifically include this particular situation which was that here is 
an outfit that is licensed only in one State. 

Our bylaws don’t take care of that, you see. It was licensed only in 
Alabama, and we intend to draft a proposed extension of that bylaw 
to take care of that. It is a good dividend from this hearing. 

Mr. McHvueu. What disturbs me is your previous testimony that 
there are some 4,000 insurance companies operating in the United 
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States and the difficulties of any one insurance commissioner seeing 
ina convention examination statement reference to reinsurance in any 
of these 4,000 and being in a position just upon the basis of that to 
determine whether or not that is good remsurance. 

Mr. McConne.h. It is an art, somewhat hazardous, but it works. 

Mr. McHvuen. You don’t require that the reinsurance treaties be 
submitted to you for approval ; ;do you? 

Mr. McConxe ut. They are examined by the examiners and ana- 
lyzed in the reports of ex: umination, and we know what the rule-of- 
thumb pattern ought to be as to commissions, retentions, and so forth. 

Mr. McHvueu. That is in the course of your periodic 5-year ex- 
amination ? 

Mr. McConnet. Not 5-year. California says the commissioner 
may examine at any time, and we may examine, put in a continuous 
examination where we think there is a hazard as to either integrity 
of management or risk of insolvency. 

Mr. McHven. Do you have immediate, instantaneous notice of 
every company that has a 100- percent reinsurance treaty with some 
company not admitted to do business in your State / 

Senator O’Manonery. Off the record. 

(Discussion off the record.) 

Senator O’Manoney. The committee will now stand in recess until 
9:30 this afternoon. 

(Whereupon, at 12:55 p.m., the hearing was recessed, to reconvene 
at 2:30 p.m., the same day.) 

(Mr. MeConnell’s statement is as follows :) 


STATEMENT OF F. Britton McCoNNELL 


Subject: Additional information on application of California laws to nonad- 
mitted insurers. 

The department of insurance of the State of California has heretofore fur- 
nished several completed questionnaires with exhibits to your subcommittee 
in connection with its general study of the business of insurance and its study 
relating to the effective operation of State laws and regulations in protecting 
the public. 

As insurance commissioner of the State of California I have appeared before 
your subcommittee and have stated that it is my opinion that the laws of the 
State of California and the administration of these laws by the department of 
insurance have in the past and are now protecting the public interest. I have 
further stated that I will be glad to report on any particular matter which might 
be of interest to your subcommittee, and would be glad to undertake to answer 
any questions you may have regarding the subject. 

I was advised the other day by your counsel, Donald P. McHugh, that the 
chairman of your subcommittee desires additional information relating to ade- 
quate controls over the activities of nonadmitted insurers. Specific information 
was requested on the seizure and pending liquidation in California of the Inter- 
national Guaranty & Insurance Co. of Tangier, Morocco, the connection of 
Stewart Hopps therewith, and his connection with other insurance companies. 

I hope the information which follows will be adequate. If it is not, I will be 
glad to furnish your subcommittee with whatever additional information is 
available. 

STATUTES 


In an attempt to avoid being unduly repetitious in setting forth the statutory 
controls over nonadmitted insurers, I will merely refer you to the answers here- 
tofore given to your subcommittee in response to your questionnaire No. 2. At- 
tached hereto you will find a copy of pages 7 and 8 of said questionnaire. Your 
attention is specifically called to the answers to questions J, K, and L on said 
pages. Page 7 is attached to the file and identified by the numeral I. Page 8 is 
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identified by the numeral II. In addition to the specific powers granted to the 
insurance commissioner in numerous provisions of the Insurance Code, general 
authority exists to enforce the insurance laws of the State of California. In 
this regard reference is made to sections 12921 and 12921.5, which reag as 
follows: 

12921. The commissioner shall perform all duties imposed upon him by pro- 
visions of this code and other laws regulating the business of insurance in this 
State, and shall enforce the execution of such provisions and laws. 

*12921.5. The commissioner may in person or through employees of the diyj. 
sion meet with persons, organizations and associations interested in insurance 
for the purpose of securing cooperation in the enforcement of the insurance 
laws of this State and may disseminate information concerning the insurance 
laws of this State for the assistance and information of the public.” ; 


APPLICATION OF CALIFORNIA LAWS 


The Department of Insurance of the State of California is continuously ep. 
forcing its laws for the purpose of protecting the public from unlawful and ip. 
proper activities by nonadmitted insurers. A number of statutory and ag. 
ministrative methods are used. 


CRIMINAL PROSECUTIONS 


Examples of criminal prosecutions are itemized in two recent reports which 
were picked out at random. Our December 1959 and February 1960 monthly 
reports to the Governor of the State of California contain the following items: 

“Martin Kenneth Bussio was convicted in the Sacramento justice court on a 
plea of guilty for soliciting and placing automobile liability insurance in a nop- 
admitted insurer, involving primarily military personnel, in violation of section 
705(a) of the Insurance Code, making it a misdemeanor to act as agent in Cali- 
fornia for a nonadmitted insurer. The penalty was a fine of $250 and 6 months 
in the county jail, suspended on condition of serving a 2-year probationary pe- 
riod, the probation requiring return of unearned premiums on _ insurance 
placed in nonadmitted insurers to the person for whom such insurance was 
placed.” 

“Alfred N. Bisgard was convicted for a misdemeanor pursuant to section 703 
of the California Insurance Code in that he advertised National Automobile 
Insurance Co. of Wilmington, Del., a nonadmitted insurer, in California. The 
conviction was in the municipal court in Santa Ana. He was granted probation 
for 3 years With a prohibition against future violations of the California Insur- 
ance Code.” 

ADMINISTRATIVE ACTION 


Typical examples of administrative action taken by the department of insur- 
ance in connection with nonadmitted insurers are set forth in the October 1959 
monthiy reporf€ to the Governor. These items read as follows: 


“AUTOMOBILE OWNER’S ASSOCIATION, INC., OF CHICAGO, ILL. 


“This department has received humerous complaints and inquiries with respect 
to a solicitation through the mail by the ‘Automobile Owner’s Association, Inc., 
of Chicago, Ill., soliciting applications for a limited form accident and hospital 
policy to be issued by the Veerless Life Insurance Co., also of Chicago. An 
analysis of the advertising and of the persons issuing it reveal that this is sub- 
stantially the same plan which was used many years ago by the ‘American 
Auto Owner’s Safety Association’ of Missouri in soliciting insurance with the 
‘Safety Driver’s Insurance Corp.’ of that city. The same technique of issuing 
a ‘safe driving certificate’ and a membership card in the association for ‘safe 
driving’ is used. 

“The mail solicitation is apparently sent to all registered automobile owners 
regardless of their accident record and the safe driving feature is simply deter- 
mined by the applicant stating in his application that he has not had an auto- 
mobile accident in the past 12 months. Another feature of the distribution is the 
offering of ‘free’ cash prizes to the winners of a drawing among persons who 
respond to the advertisement. 

“The Automobile Owner’s Association, Inc., is not licensed in California. This 
plan has no relation to the safe drivers rating plans currently being used by 
many admitted automobile liability insurers. The Peerless Life Insurance Co. 
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of Illinois, is not licensed to transact insurance in California and should not be 
confused with the Peerless Insurance Co., of Keene, N.H., which is a duly 
licensed company. The latest financial information which this office has of the 
peerless Life Insurance Co., of Illinois, lists it as an assessment association 
which on December 31, 1958, had total admitted assets of $30,267 and a policy- 
holders’ surplus of $10,416. A new company to be admitted to transact life and 
disability insurance in California would have to have a capital of $250,000 
and an equal amount of surplus. : 

“The present mailing is particularly subject to censure as it invites persons 
who already have one of the policies of the organization to pass the application 
on. It is apparent that this would aid the nonadmitted insurer to transact 
jnsurance in California and thus be a misdemeanor forbidden by Insurance Code 
section 703 (Cc). 


“NATIONAL AUTOMOBILE INSURANCE COMPANY OF WILMINGTON, DEL. 


“On August 18, 1959, the above insurer applied for admission to California. On 
October 9, 1959, an alternative order of denial or statement of issues was issued 
charging inadequate and hazardous financial condition, due both to overstate- 
ment of asset values and understatement of liabilities and specifying numerous 
instances Wherein the insurer had caused persons in California unlawfully to 
aid the nonadmitted insurer to do business in California, some of whom had been 
convicted of misdemeanors for such acts under section 703 and some of whom 
had their licenses suspended or revoked for such acts. By its terms such order 
was a denial unless request for hearing were filed by October 29, 1959. No such 
request having been filed, such order by its terms became an order of denial 
on such date. 

“We are continuing our attempts to apprehend persons in California who are 
aiding this apparently financially unsound nonadmitted insurer to do its auto- 
mobile insurance business in California by writing California risks. Copies of 
the above order are availiable to interested persons or organizations.” 


INTRASTATE AND INTERSTATE REGULATORY COOPERATION 


A typical example of interdepartmental cooperation in the State of California 
(attorney general’s office and the department of insurance) and continuing 
cooperation among insurance regulatory authorities of the several States is 
summarized in an item that appeared on page 3 of our March 1960 report to the 
Governor. Copies of the aforesaid page are attached and identified by the 
numeral ITI. 


INTERNATIONAL GUARANTY & INSURANCE CO., OF TANGIER, MOROCCO 


The request of your chairman for detailed information concerning the investi- 
gation, seizure, conservatorship, and liquidation of the International Guaranty 
& Insurance Co. of Tangier, Morocco, has been carefully and seriously con- 
sidered. 

As you may well know, the U.S. Government has been conducting investiga- 
tions for the past few years which directly or indirectly involve said company 
and some of the persons connected with it. We have been contacted by and 
have cooperated in investigations conducted by the U.S. Post Office Department, 
Office of Inspector and the U.S. Government Treasury Department. <A eriminal 
action is pending in the U.S. District Court for the District of Maryland. It is 
case No. CR 24653(6953) and is entitled “United States of America vy. Robert 
Suchman, C. Oran Mensik, Marianne Banto, and Commercial Savings & Loan 
Association, Ine.” 

This case, in part, concerns itself with the financial affairs of said insurance 
company. Representatives of the department of insurance are under subpena 
to appear at the above trial, and all of the records of the International Guaranty 
& Insurance Co. which were in our possession, have, pursuant to subpena, beeu 
turned over to the U.S. attorney at Baltimore, Md. These records are sealed. 
Many of the documents and records have been kept confidential to this time. 
If the U.S. attorney’s office has no objection to your inspecting these records, 
you can be assured of our consent. In addition, department of insurance per- 
sonnel may be called upon to explain these records, the source thereof, ete. 

It is my understanding that the U.S. attorney’s office is presently considering 
investigative reports and evidence which may lead to additional actions against 
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some of the persons who have been involved in the activities of said company 

The above actions will undoubtedly result in the introduction of information 
and records which, as we have pointed out, are of a confidential nature at this 
time to both the U.S. Government and the State of California. It is for this rea- 
son that I am limiting my discussion of said insurance company to those things 
which are already a matter of public record. 

In the latter part of 1957 the department of insurance received several] jp. 
quiries from better business bureaus and others concerning the status of West 
Indische Heverzekering Maatschappij, S. A., now known as the Internationa] 
yuaranty & Insurance Co. of Tangier, Morocco. This company was not licensed 
nor has it ever been licensed in the State of California to transact insurance. 
The original inquiries were investigated and it developed that a printer at San 
Francisco, Calif., had printed insurance policies, endorsements, billings, letter. 
heads, etc., for the company and that such documents had been edited by a per. 
son named Stewart B. Hopps and the billing was made out to the United States 
Marine & Foreign Securities, Ltd., a corporation owned by said person. 

Immediately after our original investigation of this matter we received sey. 
eral complaints from a Mr. Herbert Oppenheim, a general agent of said insurance 
company who operated an agency at Phoenix, Ariz. Mr. Oppenheim, among 
other things, stated that said insurance company was not paying its claims and 
had refused to give an accounting on the business developed by Mr. Oppenheim 
and his subagents located throughout the United States. He further stated 
that the company was conducting a home office opertion from the office of Stew- 
art B. Hopps and the United States Marine & Foreign Securities, Ltd. which was 
located at 417 Montgomery Street, San Francisco, Calif. 

After conferring with my staff I deemed it advisable to conduct a full ip- 
vestigation of said insurance company and assigned an attorney and an inyesti- 
gator thereto. A full investigation was started on February 9, 1958 when my 
representatives left the State of California. They did not return to the San 
Francisco office until March 7, 1958. A period of several days was spent in the 
State of Nevada, and Insurance Commissioner Paul A. Hammel of Nevada and 
his staff fully cooperated with said representatives. After completing the 
Nevada phase of the investigation, my representatives went to Arizona and 
spent several days at Phoenix, Ariz. We received the full cooperation of Com- 
missioner George Bushnell of Arizona and his staff. On the final day in Arizona 
Mr. Herbert Oppenheim, the general agent of said company, was contacted. He 
was in the process of moving to Coronado, Calif., and had made arrangements 
for the shipment of all his records relating to said insurance company to Cali- 
fornia. Subsequently my representatives spent several days at the new address 
of Mr. Herbert Oppenheim and were given custody of thousands of documents 
relating to the activities of said insurance company. These documents were 
brought to the San Francisco office and conferences were immediately held 
with members of the attorney general’s office of the State of California. 
It was at this time that inspectors of the U.S. Post Office called upon us 
and advised us that they had been investigating the company for some time 
and understood that we had possession of a number of records pertinent to 
their investigation. Pursuant to the request of said inspectors, facilities were 
made available for the inspection and copying of said records. In addition, per- 
tinent information and documents were exchanged on a reciprocal basis. The 
inspectors were kept advised of our every move and were present at one or more 
conferences held at the offices of the attorney general of the State of California 
while discussions were had concerning the action to be taken. 

Some of the more important highlights relating to our conservatorship and 
liquidation of the International Guaranty & Insurance Co. of Tangier, Morocco, 
may be found in the attached tentative draft of item for the 1958 annual report 
to the Governor (identified by the numeral IV) and in items appearing in the 
November and December 1959 monthly reports to the Governor marked and 
identified by the numerals V and VI, respectively. 

A few ancillary matters are still pending before the superior court at San 
Francisco, Calif. However, it is anticipated that a final court order terminat:- 
ing proceedings will issue shortly. 

The various ramifications involved in the conservatorship and liquidation of 
the company and the successful prosecution thereof is the best kind of evidence 
available to support our assertions that the California laws are adequate to 
deal with improper and illegal activities of nonadmitted insurers. In addition, 
the proceedings evidence the fact that the California law is sufficient in its scope 
to protect not only California residents but the residents of the several States. 
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In setting the claims filed with us it should be noted that all claimants were 
id 100 cents on the dollar and the majority of such claimants were nonresidents. 
We are attaching hereto a copy of the preliminary report of examination of 

said company and are identifying the same by the numeral Vil : also attached is 

a copy of the interim supplemental report which is identified by the nt meral 

VIII. These two reports will provide the reader with an idea of the scope of 

the problems which were successfully prosecuted. ; 

It is my opinion that the above legal and administrative proceedings support 
my continuing view that the laws of the several States are effectively enforced 
for the protection of the publie. I received the cooperation of my fellow com- 
missioners of the States of Arizona, Nevada, Washington, Idaho, Illinois, ete., 
during both the time of the conservatorship and liquidation of said company. 


STEWART B. HOPPS 


The chairman of your committee has requested information concerning the 
connection of Stewart B. Hopps with International Guaranty & Insurance Co. 
of Tangier, Morocco, and his connections with other insurance companies. 

I have just given you information concerning the International Guaranty & 
Insurance Co. of Tangier, Morocco. Some of the attached documents referred 
to in that discussion show the relationship of Stewart B. Hopps to said in- 
surance company. Your attention is particularly called to the first and second 
paragraphs of page 1 of the document No. IV, subparagraph 3 of page 2 of the 
document No. VII, and pages 6, 7, 8, and 9 of the document No. VIII. 

The California Department of Insurance has also been recently involved in 
several other legal matters dealing with insurance companies and Stewart B. 
Hopps. Liquidation proceedings were terminated recently which involved the 
Rhode Island Insurance Co. The evidence in our possession and on file with the 
courts show that Mr. Hopps was connected with the Rhode Island Insurance Co. 

A few years ago a reciprocal was organized in California under the name of 
Union Insurance Exchange of America. This reciprocal through its attorney 
in fact, Who was an associate and former employee of Stewart B. Hopps, sought 
a certificate of authority to act as a reciprocal insurer in the State of California. 
The department held formal hearings on the application of said organization and 
charged that Stewart B. Hopps was connected with the applicant and also with 
the Alabama General Insurance Co. which had entered into a reinsurance con- 
tract with said applicant. After lengthy hearings, and after discovery that 
Stewart B. Hopps was an adviser for the applicant and had initiated the escrow 
arrangements into which the surplus of the company was deposited, said appli- 
cant withdrew its application. It had been also alleged that the reinsurer, the 
Alabama General Insurance Co., was attempting indirectly to obtain admission 
into California without the necessary capital and surplus, and in fact was then 
operating elsewhere under conditions which were hazardous to policyholders, 
creditors, and the public. Several months after the termination of the applica- 
tion hearings, the Alabama General Insurance Co. went into receivership in the 
State of Alabama. 

Our investigation of the International Guaranty & Insurance Co. also disclosed 
that Stewart B. Hopps had control over the activities of the Atlas Insurance Co. 
of Alabama and that Stewart B. Hopps had conducted some of the affairs of 
said company from his San Francisco office, and that in 1957 he caused to have 
all of the business of said Atlas Co. reinsured under certificates of assumption 
issued by the International Guaranty & Insurance Co. This latter company 
also went into receivership in the State of Alabama. 

The California Department of Insurance has a number of records relating to 
Stewart B. Hopps and to insurance companies with which he has had connections. 
Our records consist of confidential investigation reports and contain evidence 
concerning his many activities. We also have a number of documents which 
are hearsay in nature and a number of publications relating to his activities. 
The scope of his activities and relationship to the Rhode Island Insurance Co. 
are matters of record which were filed with the superior court at San Francisco, 
Calif., and with the court in Rhode Island which was handling the liquidation of 
the company. Public records concerning his activities and connection with 
Inland Empire Insurance Co. are in the custody of the clerk of the U.S. district 
court at San Francisco, Calif. The receiver of the latter insurance company 
had brought action against Mr. Hopps in said district court. 

We understand that Mr. Hopps has been the defendant in criminal and civil 
actions in other Federal and State courts. 
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A series of articles concerning the activities of Mr. Hopps were published ty 


the New York Herald Tribune on October 15, 16, 17, 18, 20, and 21 of 1957. These | 


articles were written by David Steinberg, fianancial writer of said NEWSpaper 
These publications state that Mr. Hopps has been involved in the manipulation 
of the affairs and assets of the following companies: 


Rhode Island Insurance Co. Inland Empire Insurance Co. 
Louisville F. & M. Wm. Penn Fire 

Transpacific Insurance Co. Arizona Western Insurance Co. 
Pioneer Equitable Insurance Co. National Insurance Co. of Denyer 
Royal American Insurance Co. San Nap Pak Corp. 

Securities Corp. General Greater New York Industries 
Greater New York Breweries American Druggists Syndicate 
Claude Neon, Inc. Central Standard Insurance Co. 
Beverly Hils Cemetery Co. Anemostat Corp. 

Banco Popular of Havana Bartels, Ine. 

International Utilities Corp. Metropolitan Commercial Co. 
National Credit & Trust of Havana Wm. Schollhorn Co. 


SURPLUS LINES 


A summary and analysis of the relationship between California surplus line 
brokers and underwriters of Lloyds’ may be of interest to your committee. This 
relationship was considered and is set forth in the case of People v. Caldwell, 55 
Cal. App. 2d 238. 150 P. 2d 495 (District Court of Appeals) October 28, 1949 
Pertinent portions of that decision are set forth in the documents attached 
hereto and identified by the numeral IX. 

Sections 1760 through 1780 of chapter 6, part 2, division 1 of the Insurance 
Code of the State of California relate to the licensing of surplus line brokers 
and set forth the conditions for the placing of insurance with nonadmitted 
insurers. A copy of the aforesaid statute (as amended through 1957) is attached 
hereto and indentified by the numeral X. The 1959 amendments are attached 
and identified by the numeral XI. 

Sasie principles, submission rules, and rates for coverage in connection with 
surplus lines business are set forth in section 2131 through 2172 of article 4, sup. 
chapter 1; Chapter 5, title 10, California Administrative Code. A copy of the 
regulations is attached and identified by the numeral XII. 

Section 1775.5 of the Insurance Code (as amended in 1959) which is set forth 
in attachment XI provides for the imposition of a gross premium tax on sur- 
plus line brokers. An annual tax is imposed and is computable each year ae- 
cording to a formula fixed by the statute. Presumably when the legislature li- 
censed brokers to place policies of insurance in unauthorized companies and pro- 
vided a tax therefor, it was the intention to permit such brokers to do business 
on a permissive basis but not for the purpose of creating advantages nor dis 
crimination because of existing constitutional provisions providing for the im- 
position of taxes admitted insurance companies. 

A breakdown of the taxes and penalties collected under the statute including a 
recapitulation for the business years of 1955 through 1959 is set forth in the doc 
ument attached hereto and identified by the numeral XIII. 

The original statutes relating to surplus line matters date back to the year of 
1872. Since that time statutory provisions have been added, repealed, or 
amended. Subsequent statutory changes have been made in the years 1877, 
1907, 1911, 1917, 1929, 1935, 1937, 1939, 1953, 1955, 1957, and 1959. 

A perusal of these various amendments will show the continuing legislative 
intent to provide a nonadmitted market for hard-to-place California risk, and on 
the other hand, an intent to protect the insuring public. Such legislative pur- 
poses are not fostered by the peculiar whims of any one individual or group. 
Legislation at the State level in the field of insurance is preceded by constant 
research, investigation, examination, and study of problems which are usually 
peculiar to the local citizenry. Such research, studies, examinations, ete. are car- 
ried on by individuals, industry, and nonindustry groups, personnel of the de 
partment of insurance, committees of the California Assembly and Senate, ete. 
Such local activities have, in my opinion, led to effective and proper legislation. 
While it may be true that some of the thousands of provisions of law which make 
up the Insurance Code would not be classified as model legislation, the fact still 
remains that the overall provisions of the Insurance Code of the State of Cali- 
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fornia provide adequate safeguards and have been enacted for the public wel- 
fare. The enforcement of such insurance laws by the department of insurance 
guarantees that the public will continue to be protected in the field of insurance 


AFTERNOON SESSION 


Senator Harr (presiding). The Committee will be in order. 

The first witness for this afternoon is Mr. Maynard Garrison, a 
member of the California bar. Mr. Garrison. 

I should explain, Mr. Garrison, that the subcommittee chairman, 
Senator O’Mahoney, at the recess at noon indicated that he might be 
required to attend a session which would be held beyond a point so 
that he could not join us here. In the meantime, we will proceed. 


STATEMENT OF MAYNARD GARRISON, ATTORNEY, 
SAN FRANCISCO, CALIF. 


Mr. Garrison. Thank you, Senator Hart. 

My name is Maynard Garrison, and I am a member of the law firm 
of Wallace, Garrison, Norton & Ray, 100 Bush Street, San Francisco. 
I am appearing here today at the invitation of your chairman, 
Senator O’Mahoney, and I am doing so on behalf of the California 
Surplus Line Association, a number of American insurance com- 
panies, general agents, who represent American insurance companies, 
and insurance managers who manage American insurance companies. 
We have submitted to your counsel and to Chairman O’M: thoney 
a number of exhibits. In dise ussing those exhibits, I shall do so 
without reading them, but by referring to them in paraphrases, if 

I may. 

Senator Harr. The exhibits will be ms ade a part of the record. 

(The exhibits referred to may be found begmning on p. 6077.) 

Mr. Garrison. Yes, sir; and I shall identify them. 

May I, in connection with the comments that I have to make, have 
reference to, when I use the term “admitted insurers,” American in- 
surance companies which have been admitted in one or more States; 
and “nonadmitted,” insurers which are not admitted in any State, 
and are, for the most part, foreign insurers. 

Now, the use of those terms is subject to the criticism of over- 
simplification, but I think for the purposes 

Senator Harr. Not for me; you go right ahead. 

Mr. Garrison. Thank you. I think for the purposes of this dis- 
cussion it is unnecessary to get into fine distinctions, and particularly 

where we have been dise ussing this subject for 2 days, and I am sure 
we understand each other. 

The exhibits to which I refer and which are numbered in the sub- 
mission that we have made to this committee consist of every pertinent 
document and every bit of information that I could think of that might 
bear upon this general subject of sur ‘plus line insurance, the C alifornia 
surplus line law, and its administration. 

The first exhibit is a copy of the constitution of the Surplus Line 
Association, and I only included it because it does complete the 
record and it is available for reference. 

The second exhibit is excerpts of the California Insurance Code 
containing the sections applicable to the writing of surplus line in- 
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surance, and the regulation of surplus line brokers who place t} 
insurance. 

The third exhibit is a statement of a certified public accountant of 
an audit, the most recent audit, of the California Surplus Ling 
Association. 

Exhibit 4 is a 10-year report commencing with 1950 and carrying 
through 1959, of the premium writings in California for admitted jp. 
surers identified here as the admitted market, excluding life and ocegy 
marine. And the premium writings in the same period for the non- 
admitted market, having reference to nonadmitted insurers; the taxes 
paid in California by those accepting insurances in the admitted mar. 
ket, and likewise in the nonadmitted market, the Federal tax paid by 
insurers writing nonadmitted insurance; and the total percentage of 
the writings of the admitted market and the total percentage in ¢} 
nonadmitted market. 

The fifth exhibit is a pamphlet entitled “Nonadmitted Insurance? 
which was prepared actually in 1956, and which contains the history 
of the California law, a complete discussion of the California Surphis 
Line Association, a statement of how it operates, and references to 
the placing of surplus line business as it is carried on in California, 

The seventh exhibit is a comparative survey of the laws as they 


dat 


le 


existed as of last week in the several States throughout the United | 


States, and an analysis of related subjects that are pertinent to your 
inquiry. 

Now, I believe there is contained in those exhibits everything that 
anyone would need to have who wanted to study and learn how su. 
plus line insurance is placed, supervised, and regulated in California, 

Yesterday the chairman asked the question of Commissioner Me. 
Connell as to his definition of surplus line insurance. My definition 
is the same as his. But for the purpose of refreshing our recollection 
of that definition, I would like to restate it. 

“Surplus line insurance,” as that term is known and used in Cali- 
fornia, is that insurance, or part of insurance, which, by reason of the 
refusal of admitted insurers to accept, becomes eligible for placement 
in companies which are not admitted in California. 

Now, the basis for that definition exists both in the law, itself, and 
in the basic principles of the law which have been codified in our 
Administrative Code. 

Our law with respect to this subject is contained in section 1763 of 
our Insurance Code, and the pertinent portion reads, as follows: 

A surplus line broker may solicit and place insurance other than as excepted 
in section 1761 with nonadmitted insurers only if such insurance cannot be 
procured from a majority of the insurers admitted for the particular class or 
classes of insurance. Such part of the insurance as cannot be so procured 
may be procured from nonadmitted insurers, if the insurance is not placed ina 
nonadmitted insurer for the purpose of procuring a rate lower than the lowest 
rate which will be accepted by any admitted insurer. 

In the Administrative Code the basic principle of our law is again 
stated, and I quote: 

All questions involving violations or alleged violation of the Surplus Line 
Brokers Act will be viewed by the commissioner upon the basis of whether or 


not as to each such question there has been any violation of the following basic 
principles: 
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(1) The act is designed to grant a preference to insurers admitted to do busi- 
ness in this State with specific exceptions contained therein, and insurance COv- 
erage may not be solicited for, or contract of insurance placed with, any non- 
admitted insurer unless and until such coverage is not pri curable from a majority 
of the admitted insurers holding certificates of authority to transact the class or 
classes of insurance involved in such insurance contracts. 

Mr. McHI{vcit. Iiow do you determine what constitutes a majority 
of the insurers ¢ 

Mr. Garrison. That is determined on the basis of an actual check of 
the market to determine whether or not a majority of the insurers are 
willing to accept. 

Mr. McHuaei. Who has to make that check ? 

Mr. Garrison. That check is made first by the broker who proposes 
to place the business. ae : ae 

That information, if he does not believe it is acceptable to a ma- 
jority, is then forwarded under an affidavit to the Surplus Line Asso- 
ciation stamping office, and that stamping office conducts its own check. 

And if there still is, or does exist any question, the question is 
resolved through the consideration of committees which are appointed 
bv both the association from its members and contact committees con- 
sisting of representatives of admitted insurers who sit down and re- 
solve the question of whether there is a market. 

Mr. McHveu. This is done in the case of every contract of insur- 
ance placed with surplus line insurers ? 

Mr. Garrison. No; for the reason that in most instances the people 
who are dealing with these subjects daily know as a matter of common 
knowledge that there is or isnot a market. 

Where there is any question, then first the producer files his affidavit 
that he has checked the market and it does not exist. 

Then it is checked by the association, and then it is resolved by the 
consideration of the committees. Iam going to discuss that a little bit 
later. 

Mr. McHveu. I understand from your testimony, then, the firm 
determination as to whether or not there is an available admitted mar- 
ket for this is one which is made by a combination of private parties ? 

Mr. Garrison. That is right. Right. By people in the industry. 

Mr. McHwvcn. So that the State of California has delegated to a 
group of private individuals, corporations, or citizens within the State 
this determination as to whether or not in any given case there is an 
admitted market. 

Mr. Garrison. No,no. There is no delegation. 

Mr. McHveu. Isn’t that the effect of it ? 

Mr. Garrison. No. The information, the investigative work, is 
done by the Surplus Line Association through contact with the indus- 
try, and our act provides that in the event there is an unresolved 
question, there are two procedures available. 

First, the law contemplates the appointment of an arbitrator, and 
there is such an arbitrator appointed, who, incidentally, is Mr. 
Rollofay, who represents in his other capacity the Association of 
Casualty & Surety Companies, a paid, full-time employee of American 
admitted insurers. 

Disputes or controversies on this subject would be submitted to him 
as an arbitrator. If he cannot resolve the question—and there have 
been few instances since 1937 when this act was passed when he could 
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not resolve the dispute—there is an appeal to the commissioner, apj 
the commissioner has the right to then make a determination of the 
facts. 

Mr. McHvueu. How often does the question come up as to whethe, 
or not there is no American market available for particular cover age 
at the price at which a nonadmitted company would be willing ty 
write it ? 

Mr. Garrison. Well, first, remember insurance can never be e. 
ported at a rate lower than the rate of any admitted insurer, eye, 
though the admitted insurer under consideration is only w illing to 
take a very small portion of the total risk. 

That still establishes the ‘ate, so there can be no rate cutting jf 
there is any admitted market of any kind, even though inadequi te | in 
amount. Sothat question does not arise. 

But there are probably daily questions of whether or not there js 
majority of the admitted market interested in a particular class of of 
risk. Now, it isn’t always the question of whether or not they will 
accept any of the risk. It may be that a capacity question is involved, 
as I hope to point out in a moment, in which case, then the admitted 
market may take half the risk and the other half has to be placed else. 
where because that is all the admitted market wants. 

Mr. McHven. It seems to me a very difficult problem to resolve, 
because I assume that the admitted market probably would write any 
kind of insurance if price is not a problem. In other words, if they 
could quote any price they want, there would always be some insurer 
willing to take it. 

It is a question in the final analysis, is it not, that they don’t want 
to write the business apparently at a price that is competitive with 
some of the nonadmitted insurers ? 

Mr. Garrison. It might seem that way to someone not in the busi- 
ness, but I think, as I go along, I can explain to you why that is not 
the case. It will just take mea very few minutes. 

So that having read to you this ‘basic principle and this provision of 
the law, I think it is very important in a consideration of this subject 
for us to keep in mind that we are not dealing with a group of non- 
admitted insurers who are competing with the admitted market. 

They are only taking that portion of the business which the ad- 
mitted market rejects, and that is not a fiction, that is a fact. 

The insurers and the producers who deal in this nonadmitted mar- 
ket do so not out of any interest in that market or any love for England 
or anyone else. They do so on a purely selfish basis, because they are 
providing a market that does not otherwise exist in this country. 

Mr. McHven. Mr. Garrison, is it possible to generalize about the 
classes of business which are placed in the surplus line market 

Mr. Garrison. Yes. 

Mr. McHuen. Could you describe for us the great bulk of the busi- 
ness that goes into the surplus line? What type of insurance is that 
in the American market ? 

Mr. Garrison. Can I do it in sequence, as I go along? You very 
properly raised the question, in the light of what I have said: Why 
doesn’t the American market take all of this business, if it isn’t re 
stricted as to rate? 

There are a number of reasons for that. 
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The first reason that comes to my mind exists in the instance of what 
js known in the insurance business as the jumbo risk. That jumbo risk 
might involve a large bridge or a tunnel or a hydroelectric plant or a 

as transmission line or an oil well that is being drilled in an area 

where the structures are subject to dislocations from drilling activities 
and where liability might arise in very substantial amounts by reason 
of the act of drilling. 

Take as an example the contractor of the tunnel or of the bridge. 
He says to his broker, “I am building this bridge and it is close to a 
city. I am going to do a lot of dynamiting. I think there is some 
real substantial exposures here. I want a public lability policy with 
limits of $100 million.” re 

Now, this is not an isolated case. This is a very common type of 
thing, and the limits run up to twice or many times that amount. 

The broker says, “Fine. That is a good piece of business.” 

He goes to the insurance street, and in San Francisco or New York 
or any principal insurance center you can contact practically the 
entire market in the matter of a few blocks. You can do it on the 
telephone in a few hours. You talk to a number of companies, and 
they say, “Well, sure, we will take some of that business, but our 
capacity isn’t sufficient for us to take a very large amount. We will 
take $10,000 or $25,000.” 

Then he goes on to the next insurer and when he gets through the 
day and he has maybe one-half of his line committed. So he goes to 
his assured and he says, “I have got about $50 million.” 

Well, the insured says, “That isn’t satisfactory for me. I have big 
exposures. A great loss would bankrupt me. I want $100 million in 
coverage. 

The broker may say, “It is not available in the American market.” 

Now, why isn’t it available in the American market? For the 
reason that admitted insurers are limited in their ability to accept dol- 
lar amounts of risk, for the simple reason that their writings are 
limited to their capital and surplus, and that is controlled by the 
insurance commissioners and the laws of the States. So they have a 
capacity limitation. 

The companies do their business through insurance agents and 
brokers throughout the United States, and they may have 1,000 or 
1,500 different agents who are producing business for them every 
day, every year, year in and year out. 

They can’t use up their capacity in a few great big jumbo lines 
because, if they did, they might find themselves without the ability to 
service these agents who are producing their business after this 
bridge is completed and that assured has gone his way. 

So that company underwriter says to itself, “How much money can 
I judiciously place in this great big commitment when I know that 
next year and the year after I have got to have a certain amount of 
my capacity for my regular agents and brokers?” 

So for that reason that insurer will limit his line to what in his 
judgment is reasonable. 

The net result is that with all of these risks coming along, there is 
that limitation, and day in and day out the American companies are 
not willing or able to accept all of these high-limit commitments. 

So the assured says, “What other markets are available?” 
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And the broker then proceeds to explain to him, if he doesn’t g). 
ready know it, that there are these nonadmitted markets. The firg 
one, of course, and the biggest and the most highly respected, is undep. 
writers at Lloyd’s. He says, “All right, I know about Lloyd’s, Le 
get Lloyd’s to accept the balance.” 

The broker cables Lloyd’s or goes to a surplus line broker, who 
cables Lloyd’s and states the facts. Lloyd’s may say, “Well, that jg 


a pretty hazardous undertaking. Fine, we will take a line of it, byt | 


we don’t want $50 million. We will take maybe $25 million.” 

So then the broker is up against the problem of explaining to hig 
assured that the $100 million isn’t yet available. 

So he explains to his contractor there are some British companies 
that are not admitted in the United States or California. They ar 
British companies. 

The question then is, “Are they good or how good are they?” 

“Well,” he says, “some of them are large, some of them are highly 
solvent, highly respected. Others are smaller and we know less about 
them. We use them frequently and we regard them as reliable, but 
they are not admitted; they are not supervised; and they are not 
regulated.” 

The fellow says, “I have got to have coverage. I want the best J 
can get. If that isall there is, let’s take it.” 

So they go to those companies and frequently fill out that $100 mil- 
lion, or they may not. They may end up in Switzerland; they may end 
up in France. : 

Mr. McHuan. Is it possible they might end up in Panama or 
Lichtenstein ? 

Mr. Garrison. That is exactly right. And what does the man say 
to his assured ? ; 

“T know very little about the Panamanian company. I can’t make 
any representations to you. It has a financial statement, and we be- 
lieve that it is reliable, but you have to understand that that is an un. 
regulated, nonsupervised, foreign, alien insurer, and we can’t represent 
it as being in the class with the ones we have just been discussing,” 

So the assured says, “Well, I would be better off with that coverage 
than none at all. All I have to risk in that instance is the premium 
that I might pay to that company, if they ultimately aren't able to 
meet my commitment, so I am better off to hope that they are able 
to pay.” 

Mr. McHwven. Mr. Garrison, I am interested in this lack of infor- 
mation which you state the surplus line broker might have about this 
company in Panama. Would he say to his assured, “TI can’t give you 
any information concerning the solvency of that company. I just 
don’t know”? 

Mr. Garrison. I didn’t mean a total lack of information. I meant 
the lack of knowledge of the operation of the company that might 
exist in the case of Lloyd’s or some of these large British companies. 

Before any nonadmitted insurer is permitted to accept placements 
in California, there must be some financial information submitted. 
There must be inquiries made, and there is knowledge of that com- 
pany’s financial condition. But it is not 

Mr. McHwau. If the broker requests it, you mean, of the company! 
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Mr. Garrison. He has got to be prepared to submit it to the com- 
missioner and to the Surplus— 
Mr. McHveu. If he requests it? 
Mr. Garrison. No, no. When the surplus line broker has this 
problem, he goes to the Surplus Line Association, and says, “Here is 
my problem, and I propose to place the insurance in these companies.” 
‘When those companies are new, if they have not been identified or 
used, if they are not companies commonly used in surplus line writings, 
the Surplus Line Association will request him to provide information, 

astatement as to their financial condition. ; ; 

Mr. McHuen. Does he have to get this approval of the Surplus Line 
Association before he can go ahead and place the business ? 

Mr. Garrison. Yes, sir, in every instance, and he has got to disclose 
tothe Surplus Line Association the company that he proposes to place 
the business in; and, if requested, the information respecting that 
company. aie we 

Mr. McHven. So, in substance, the Surplus Line Association here 
isacting in the stead of the insurance commissioner ? 

Mr. Garrison. The question of whether or not there is a market 
jis a function that is determined by the Surplus Line Association, 
and that question is submitted to the commissioner as part of the 
operation of the association, and the commissioner accepts their find- 
ings, unless there is a complaint or unless there is some reason to 
question it. . 

So that in every instance the surplus line broker must file an affi- 
davit with the association stating the names of the nonadmitted com- 
pany. That is why, as we said this morning, the company under 
discussion this morning, the International, could never have been 
used as a surplus line insurer in California because the minute that 
that company had been named, there would have been an immediate 
investigation and an immediate red flag raised. 

Mr. Rosenman. My impression of the testimony was that 15 or 
18 agents in the State of California had been in insurance with a 
company called Atlas Insurance Co. which was supposedly wholly 
reinsured with International Guaranty, and that many of these poll- 
cies were on what they called excess of loss or perhaps other types 
which they couldn’t get in the State. 

Mr. Garrison. Those insurance agents were not surplus line brok- 
ers. They were local agents, and they were not placing surplus line 
insurance. They were placing primary insurance in an insurance 
company that was not even listed in the State. It was operating 
illegally in the State. I got that same reaction in the discussion 
this morning. Those were not surplus line brokers and the insur- 
ance placed was not surplus line insurance. 

I have given you one type of situation where this does come up and 
it does bear upon the question which counsel asked me. There is an- 
other type of situation which explains why all business is not accept- 
able to admitted insurers. 

The underwriting of insurance is a pick-and-choose business. An 
employee who is accepting risks for an insurer, the job of under- 
writing the business that he accepts, and by “underwriting,” we mean 
to select the business that looks to him like it is going to make a profit. 
Ifit doesn’t make a profit, he doesn’t want it. 
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So when someone comes to him with a risk or class of busines 
that has historically not made a profit or very recently has been the 
kind of business that has not been profitable, he doesn’t want it by. 
cause he wants to wait for the fellow that wants him to take fire 
insurance on this building or maybe liability insurance on this room, 
So that he is confident that he is going to write a line of business that 
is going to be profitable. 


We were talking about doctors and nurses malpractice the other 


day, and that is a perfect example, because there are times when 
jury verdicts come in, in large amounts, and doctors’ malpracticg 
verdicts may be very high, and the line not profitable. 

So when you go to a domestic company with an association of doc. 
tors, the company underwriter may say, “Well, that business hasn+ 
made any money. It is not profitable business. We have got some 
on our books now that we are losing money on. We don’t want any 
more.” 

And it will happen that in certain areas that business cannot be 
placed. If you are going to place it, you have got to go to a non. 
admitted insurer. 

Now, it may be that a vear or 2 or 3 later, when inflation isn't 
quite so rampant and the jury verdicts level off, the business starts 
to show a better experience, some insurer will say, “I think maybe 
we will take some of that malpractice now. We will try it out and 
see how we can do with it.” 

And it may be that a market will be developed. As soon as that 
market is developed by admitted insurers who want to accept the 
business, then the bars are down and it no longer is eligible for export 
as a nonadmitted class, and it must be kept in the admitted market. 

So there is a dual protection to the admitted insurer, almost a one- 
way street. 

You say, why will the nonadmitted market take that malpractice 
business ? 

It is a curious thing, but Lloyd’s, as an example, operate on a 
worldwide basis, and have for over 272 years. They aren’t concerned 
about the day-to-day or year-to-year experience. They know that 
ultimately the rate will work itself out. The risk will be improved 
and they will ultimately make a profit. 

Mr. McHveu. Is this, in substance, to say that there are no Ameri- 
can companies, then, that are willing to operate on that. basis? 

Mr. Garrison. Are they willing to cooperate ? 

Mr. McHveu. No, to operate on that basis. Are they willing to 
take a chance that over the years this will work itself out so that on 
balance they will end up ahead ? 

Mr. Garrison. Well, they do to a degree, but not to the same extent. 
They are looking more to the immediate prospect of profit. Also we 
are a country that is producing, well, over $21 billion in premiums 
a year. The demand for insurance coverage is overwhelming and 
growing, so they are not hungry for business. 

They are picking and choosing. They have a capacity problem and 
they are looking for the business on which they can make a profit. 

They haven’t been in this business so long, and they are not as long- 
ranged in their view. 

So that is the explanation, and I think it is an accurate one. 
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One of the other very valuable things that this market does for us 
in America—is they will develop, pioneer, and invent coverages which 
are completely new to our insurance companies. 

When those lines have been developed and they become profitable, 
then the American companies say, “We like that. We will accept 

” 
a of course, when they take it, then it can no longer be exported. 
The class that is the best example that I can think of is cast insurance, 
which is the insurance that is placed on actors and actresses In motion 
picture production or stage produet ion to insure the producer against 
loss, if the actor gets sick or injured and the producer can’t go on, or 
they are delayed in the development of the movie. 

Mr. McHuen. Are there many other instances where Lloyd’s has 
been the innovator ¢ ee 

Mr. Garrison. They created that line. They originated it. And 
for years the American market wouldn’t touch it, and they wrote it 
for many, many years. Finally, it became known that it was a 
profitable class and a few American companies stepped in and today 
it isnot an exportable line, and there is no cast insurance written out- 
side the United States because it is profitable and the admitted com- 
panies will take it. ; 

Mr. McHvuenu. Can you tell us of any other instance where Lloyd’s 
has been the innovator on a line that became profitable ? 

Mr. Garrison. Yes; a practical insurance man can give you a great 
many, but I can think of them in deductible fire and in many products 
liability insurance where new coverages have been developed, and in 
forms. 

They will create new forms that are resisted by some of our com- 
panies for along time, finally accepted and adopted. 

There are innumerable instances where they have pioneered and 
taken losses, and when the business becomes profitable, it is taken away 
from them and kept in this country. 

No one is being critical of that. That is our prerogative. This is 
our business and we have a right to keep it. But it should be borne 
in mind these people are providing us and they are providing Amer- 
ican industry with a very valuable tool, and a tool that we use con- 
stantly. 

And they will tell you, if you brought them here, that that market 
is indispensable to their business. When I say “they,” I have refer- 
ence particularly to the president of the Insurance Buyers Association 
of the United States, Mr. Parrot, who is employed by the Carnation 
Milk Co. He will tell you that this market is not only proper and it is 
not only desirable, but it is indispensable, and to take it away or to 
restrict it or impinge it would be a disservice to the American people. 

Mr. McHveu. Mr. Garrison, would you say that one reason that 
Lloyd’s has been able to offer new coverages in this way where the 
American market is not available and, in fact, has pioneered and inno- 
vated, has gotten certain lines accepted which American companies 
have ultimately moved into, stems from the fact that they are freer to 
operate ; that they have greater flexibility in their operation; that they 
may not be subject to the same kind of extensive regulation, particu- 
larly on rates, by the States? 

Mr. Garrison. No; I wouldn’t say that. 











5812 THE INSURANCE INDUSTRY 


I would say maybe some of our American insurance executives yg 
our regulations as an excuse for not being more imaginative and pn. 
gressive. But I don’t believe that is the real reason, because they cap 
always secure permission to write a new class, a new line, it may tak 
a little more doing here than it might in England, but it can be done 

I haven’t heard anyone actually say, “We would like to write some 


new class but we are not permitted to.” I don’t think that ig th | 


reason. 


Mr. Kirrrm. Mr. Garrison, you are making a very good case for | 


the surplus line insurance companies, and I don’t believe there ig any. 
body here that has been really questioning the service of these com. 
panies that they are rendering to the American market. 

I think we all agree they are doing a very important job by provid. 
ing insurance where insurance is not available otherwise. 

I think, though, what disturbs some of the members of this syb. 
committee is the question of whether those that are buying insurane 
from these companies are adequately protected. 

Public Law 15, which decided that the Federal Government will not 
step into the insurance field, has not done it because they felt insurance 
should not be regulated, but they thought that the States can do it 
better. 

In case of domestic insurance companies that are incorporated in 
the United States, each State can regulate them. In the case of the 
surplus line companies, there is nobody to do the regulation. They are 
not admitted. They are not incorporated here. They are offering their 
services. 

Now, there are some of them, as you have indicated, that have a long 
tradition, which is a very good tradition, and I don’t think anybody 
here wants to question whether Lloyd’s has been honoring its ob 
ligations. 

But what do you do about other companies like this Tangier com- 
pany that we mentioned this morning that come in here? There is 
nobody capable of evaluating how dependable they are. 

People are buying this insurance. And when people buy insurance 
like this, actually the risk they are taking is not just the premiums 
they are paying. The risk they are taking is that when they havea 
claim presented against them, the company will not stand up and 
make the claim good. 

So, I mean, it is not just a matter of the premiums. It is a much 
larger amount at stake. If somebody wants to buy insurance, $100 
million worth, and later discovers that the insurance company is not 
going to make the claims good, he is out $100 million, not just the 
premiums. 

The real question is: Who can regulate these companies to make sure 
that American insurance buyers are protected? You indicated in the 
case of California the activities of the State insurance commissioner 
and your organization are such to provide some basic scrutiny of these 
companies, but what do you do in all other States? 

Is there any way to regulate these companies to make sure that 
whenever a person buys insurance in this country he is protected? 

Mr. Garrison. Well, I am sure you realize that there were several 
questions involved in your statement, and I will try to answer them as 
best I can, as I remember them. 
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First off, I think the mistake we sometimes make in thinking about 
this subject is that these companies are nonadmitted companies that 
we are speaking about. ‘They are companies who do not come into 
this country and ask to be admitted and ask for regulation and seek 
our insurance. x 

We are dealing with two kinds of insurance markets : ; 

One is our own, which we regulate, and that is the admitted market, 
and it is highly regulated, and very properly so. 

Now when that market is exhausted and is no longer available to us, 
we then go to the world markets—insurers which are not regulated by 
us, which are foreign insurers, located in foreign countries. 

When we do that, we know we are going to nonregulated, non- 
admitted, foreign insurers. Bear in mind that we are not talking 
about widows and orphans here. We are talking about, for the most 
part, large corporations in the United States who have the benefit 
of professional insurance brokers and in many instances their own 
professional insurance buyer, as in the case of ¢ arnation Milk. 

Mr. Parrot is an insurance buyer for that corporation, and is a 

professional. In addition, he uses outside brokers. 
So we are talking about big business. When they go to these for- 
eon markets after they have exhausted the admitted market, they 
are not being deceived into thinking that they are getting a company 
that is regulated in the same way or has the same solvency standards 
as the admitted company. They know they haven't, and they buy it 
with that knowledge. 

In the case of the small insured who might go there, such as the 
jitney bus operator who has to file a bond with the PUC or a long- 
haul truck operator who has to file his bond with the PUC. They 
can’t buy that bond in the admitted market. They have got to go 
to the nonadmitted market or they would be out of business. So they 
know what they are doing. 

It isn’t a question of somebody being deceived. Now, we have to 
accept that nonadmitted market for what it is. If we are going to 
regulate it, if we are going to say, “You have got to come in here 
and qualify,” then they are no longer nonadmitted. They become 
admitted then. So what we have to recognize is a fact of life: that we 
do not have an insurance market in this country to the extent that we 
need it. 

So we are going there and we are buying from a company that may 
not measure up to our standards. We don’t have the same knowledge 
about it, but it does furnish us a necessary tool in our economy. 

And, furthermore, this market has functioned successfully for years 
and years and years. Do you realize that insofar as the British com- 

anies are concerned, that prior to the last failure, which was the 
British Commercial, there hadn’t been a failure of a British company 
in over 20 years; and that company was a little mutual called the Win- 
dow- Washers Mutual? 

So that market has established, it has demonstrated that it is a 
reliable market. We know it and we deal with it in confidence. These 
brokers that are spending their lives working in this business have 
got to produce a reliable nonadmitted market for their assureds, be- 


cause the minute they fail they have lost their account and their means 
of livelihood. 
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Now, one more thought. You say Tangier again. I don’t know any. 
thing about Tangier except what I heard here the last 2 days, But if 
what was said here was true, that was not a failure of the insurane 
business, of the nonadmitted market, as such. “a 

That was the result of a calculated deception, in which the buyer 
the agent, and the commissioners were deceived by an artful and 
designing person. You can’t stop that if you had all the laws in the 
State and the Federal Government combined. That is not a break. 
down in insurance regulation or in the insurance business, That 
simply is a case of what they said here was the scheme of a dishonest 
man. 

Mr. Kirrrim. Only there was nobody to scrutinize them befor 
True, this was, as you said, designed; but there was nobody to serut. 
nize them before. Then they come into the marketplace in the United 
States. They are discovered in California. The State of California 


er 


decides to proceed against them, but still the State of California does | 


not have any authority to prohibit them from doing business in apy 
other State, and there is no central authority in this country. 

If they want to go ahead and do some more business until they are 
prohibited in every single State, they can go on doing it. 7 

Mr. Garrison. I am sorry, but 1 can’t agree with you, because the 
insurance commissioner of California had all the authority he needed 
or wanted, and he acted on it. The minute he had knowledge of their 
illegal operations, he moved right in and stopped it. 

Mr. Krrrrir. In California. 

Mr. Garrison. In California, and that is the place where the com- 
pany was then operating, and he stopped it all over the country. 

Mr. Kirrrim. But what I was saying, since it was incorporated in 
another country and nobody was able to scrutinize them, if Cali- 
fornia stopped them, they still were able to go on operating in the 
other States, weren’t they ? 

Mr. Garrison. No, they weren’t. 

Mr. Krrrrm. Who prevented them ? 

Mr. Garrison. They were stopped. 

Mr. Kirrrm. Apparently they were afraid because of the notoriety. 
You mentioned the British Commercial Insurance failure. You say 
this is only big business and those buying this insurance know that 
they are not buying as good insurance as they can get on the domestic 
market. 

Mr. Garrison. No, I didn’t say that. 

Mr. Kirrrre. You were implying that they know they are takinga 
chance. ; 

Mr. Garrison. They know that the companies are not regulated and 
they are not 

Mr. Krrrrte. In the case of British Commercial Insurance, there 
were about 11,000 Americans that went ahead and bought some insur- 
ance from this company, malpractice insurance; these were physicians 
all over the country. 

Were they taking a chance? Did they know they were taking 4 
chance ? 

Mr. Garrison. They couldn’t get their coverage in the admitted 
market. Otherwise, they wouldn’t be with British Commercial. 

Mr. Kirrerte. Was there no malpractice insurance available at that 
time? 
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Mr. Garrison. There obviously wasn’t in that instance because they 
couldn’t have placed it with the British Commercial had there been 
anadmitted market. It would have been illegal. 

In some areas there is some placement of malpractice. In some areas 
there is not. And at one period of time, as Commissioner McConnell 
said, maybe today somebody will decide to take it in the admitted mar- 
ket. Maybe tomorrow they won't. It changes. It is not static. 

And the instance that you speak of, it had to be a case where they 
couldn’t place it in this market. a 

Mr. Kirrrie. You say we have to realize the facts of life. We can- 
not place this insurance in this country; therefore, we have to go to 
other places. ; 

Are you also saying that these companies really, if we ask them to 
submit records to some agency in this country before they can do even 
this kind of business, that they would not be willing to do so? 

Mr. Garrison. No, they wouldn't. 

Mr. Kirrrtr. You mean either they are completely free or else they 
just wouldn't ¢ ce pike 

Mr. Garrison. I don’t think that is the choice. I don’t think it is a 
question of being completely free or they wouldn't. 

They are conducting their business in England or Switzerland and 
they have their own insurance requirements. To come over here and 
go through the expensive procedure of becoming admitted wouldn’t 
attract them. 

They would still be subject to the competition of the admitted mar- 
ket, and it just apparently wouldn’t be attractive to them from a 
profit point of view. Otherwise, they would be doing it. 

Mr. Krrrris. It would appear that the least they could do is prove 
they are substantial. Kither they do it, or the agents representing 
them. 

Mr. Garrison. Do what ? 

Mr. Krrrrie. That before any business is given to them, at least 
somebody ought to be able to prove to somebody that these are sub- 
stantial companies that can stand behind the insurance they are 
writing. 

Mr. Garrison. That information is available, and it is developed in 
this country. We know the financial condition of those companies. 
But we don’t know it with the same exactitude, we don’t know as com- 
pletely as we do the admitted market, and we don’t have the control 
over them that we have over our admitted companies. 

As an example, take Lloyd’s of London. They are admitted in 
two States. They are admitted in Illinois and Kentucky. So in that 
instance, it isn’t a refusal to do it. But there just wouldn’t be the 
attraction for those companies to come over here and compete with 
the American companies on that basis. 

And, as a matter of fact, they are not transacting that insurance 
in this country. We are going to those countries and placing the 
insurance, and that. is where the surance is transacted. 

Mr. McHven. Mr. Garrison, with reference to that, when you speak 
of knowledgeable buyers for the big industrial corporations of Ameri- 
ca placing this excessive loss coverage and other types of coverage 
of that nature, when they go to England or to other foreign countries 


to obtain this insurance, do they pay either American Federal or State 
taxes ? 
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Mr. Garrison. Oh, yes, we have a State tax in every State; 3 percent 
in California. Wepaya Federal stamp tax of 4 percent. 

Mr. MclH{ucu. My question is, When the American buyer 08g 
abroad and purchases insurance in England, is the State premiyn 
tax paid to California on that basis ? 

Mr. Garrison. Absolutely, because it is placed only through a }j. 
censed broker, and his books are audited by Commissioner Me(op. 
nell’s examiners every year for the very purpose of determining that 
California gets its tax. As a matter of fact, if you will look at the 
exhibit in No. 4, you will find that in 1959, the nonadmitted market 
paid the State of California $838,000 in taxes. 

Mr. McIiven. I am not questioning that there are taxes paid on 
the business placed by surplus line brokers. I am speaking only of 
this situation where the buyer for a big American industrial corpora 
tion himself physically goes abroad and buys the insurance over there, 

Mr. Garrison. I don’t think that occurs. You mean the president 
of the Carnation Milk Co. would go to England ? 

Mr. McHwueu. Not the president. Mr. Parrot, I assume, or other 
insurance buyers. 

Mr. Garrison. No. 

Mr. McHwuen. Youdon’t think that happens? 

Mr. Garrison. It is true that our Constitution and our law provides 
that any citizen can place his own insurance with any admitted in- 
surer. That isa fundamental right we have. 

But ina great many States you will find in this exhibit that I have 
prepared that there is a requirement that where that is done, the 
assured must put up a bond to guarantee the payment of his tax. 

In California, we don’t happen to have that. But we don’t believe 
there is any substantial business placed by the insureds. We would 
know about it because it would be a matter of considerable gossip in 
the industry and while maybe there wouldn’t be anything that we 
could do to stop it, if you wanted to stop it, you could at least collect 
atax on it,ifatax were to be paid. 

It may be there wouldn’t be any tax due if it were transacted in 
a foreign country. But that doesn’t happen to be a problem because 
they just don’t do it. 

Mr. McHuen. We have had a complaint that frequently a broker 
in this country will fly up to Montreal and place business there in the 
foreign market and perhaps leave the policy there. The insured per- 
haps in that case is a substantial American corporation with offices 
there and no taxes would be paid, as a result. 

Mr. Garrison. You are speaking about States other than Cali- 
fornia? 

Mr. McHven. States other than California, yes. 

Mr. Garrison. I wouldn’t be qualified to discuss with you what 
goes on in States other than California. I would say that if that does 
occur, it is because the State law is probably so restrictive that the 
broker feels compelled to do it. 

I think an analysis of that problem might suggest a more enlight- 
ened regulatory law and one that wasn’t designed to try and restrict 
unnecessarily and unreasonably this valuable nonadmitted market. 


_Now, just let me conclude with one reference here to one of the ex- 
hibits, and that is exhibit 6. 
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[told you that in California the admitted market has its own repre- 
sentatives on committees for the purpose of policing this business and 
being certain that it 1s not being exported either improperly, un- 
wisely or illegally. Pee. 

Now, if you will look, Senator Hart, at exhibit 6, you will see the 
dasses of insurance which are involved in this type of business, and 
you will see on there the names of the individuals and the companies 
they represent. ; 

These committees are appointed by the admitted companies them- 
selves. The companies and their representatives are rotated from 
year to year, so that ultimately all the companies get representation. 
" You will notice on here practically every large American insurer— 
Insurance Co. of North America, Firemen’s Fund, Hartford and so 
on. So that these representatives are called in and have the oppor- 
tunity of considering and expressing themselves and raising complaint 
intheevent they feel that some business is going out of California that 
they want or feel should not be exported. 

We believe that so long as the admitted insurers are themselves 
satisfied, and so long as the insureds, the members of the public, tell 
us that this in an indispensable tool in their business, it seems to be 
clearly demonstrated that this is a valuable market, even conceding 
that it has some limitations and may not be as ideal as some might 
think it ought to be. 

But considering it from the standpoint of a practical, workable, 
demonstrated success, it, I think, is serving a very useful purpose and 
ought not to be discouraged but should be protected. 

Senator Harr. Thank you very much for a very effective presenta- 
tion. 

Mr. Kirrrre. Let me just ask you one question before you leave, if 
I may. 

It would be rather expensive for the surplus or the nonadmitted 
companies to be admitted to practice in every single State. 

But would it be at all possible for them, before they are permitted 
to do business in the United States, at least to submit some records to 
one central Federal office? They would not be admitted in each State, 
but before they could do any business in this country, somebody ought 
to be able to look at these papers and pass some judgment as to 
whether or not they are at all qualified. 

After all, when people buy insurance, they want to be protected, 
and this country really—almost everything in the economy of the 
United States is based and built on insurance. And there are several 
thousand cases that have been involved in some of these failures, I 
mean in the case of the British Commercial. 

Mr. Garrison. One company. 

Mr. Krrrrie. One company, 11,000 Americans. 

Mr. Garrison. Well, we have had many, many admitted companies 
fail, and many, many people have lost money. It isn’t possible to avoid 
all failure in anything. Certainly not in insurance. 

And the record of the British companies is far better than our own. 

Mr. Krrrri. These surplus companies, would they object to having 
to submit some information to some Federal agency before they do 
any business ? 

Mr. Garrison. I can’t speak for them. 

47932—61— pt. 10-—_8 
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Mr. Krrrrre. What is your impression ? 

Mr. Garrison. Frankly, if they sought advice from many of Us, 
including myself, they certainly would be advised to object to submis, 
sion to a Federal agency, because in the first place they would no 
longer be nonadmitted. They would then be an admitted, regy. 
lated—— 

Mr. Kirrrm. Admitted to the United States, but not admitted to 
each individual State. At least, they would be saved the expense of 
having to file papers in every single State. 

Mr. "G ARRISON. They could accomplish the same thing by being ad. 
mitted in the State of New York, if that were sought. To set Up a 
second superstructure of regulation through the F eder: al Government 
would, to me, be the height of folly. 

Mr. Krrrrm. Thank ‘you, Mr. C hairman. 

Senator Harr. Mr. Garrison, in one comment you just made my 
curiosity was aroused. 

Do I understand you to advise the committee that the rate of fai}. 
ures in British performance is better than the American ? 

Mr. Garrison. : said that, and I would not be prepared right now 
to prove it. oa I do know that prior to this failure of which we 
speak, there had not been another one in England for over 20 years, 
and I do know that there have been what—three or four in Tex xas in 
the last year ? 

Senator Harr. I didn’t mean to assault the leadership when I asked 
that sa ion. 

Mr. Garrison. [ don’t mean to indicate any feeling about it, but I 
did make the statement, and it might have been a little bit reckless, 

Senator Harr. But it does raise an interesting thing to one who is 
not familiar with it. Oversimplifying it, if you will, and m: iybe the 
question permits of answer only by an oversimplification, how do they 
approach the regulation of insurance companies as distinguished from 
our approach, assuming that the kind of regulation reflects itself in 
the number of failures or absence of failure? What. is the basic 
difference ? 

Mr. Garrison. Well, Iam really not competent to answer that. But 
you did say oversimplifying it, and I will tell you what I do know 
about it, which is very little, and I hope you accept it with that 
limitation. 

There is in England a board of trade which functions in the 
capacity, among other things, of receiving and inspecting financial 
statements of insurance companies. The hoard of trade does step in 
when insolvency occurs, as it did in the British Commercial, and 
undertakes the liquidation of the company’s assets and liabilities. 

Just to what extent they examine, I know that the companies submit 
annual statements containing the facts regarding their assets and 
liabilities. 

Senator Harr. File them with the board of trade? 

Mr. Garrison. With the board of trade, Iam told. To what extent 
they actually audit those or go to the company and check its records 
like we do, I don’t know. I am sure it isn’t as elaborate as ours. | 
wouldn’t be qualified to say that it was adequate or inadequate. 

I understand you are going to have the chairman of Lloyd’s here next 
month before your committee, and it wouldn’t require any modesty on 
my part to suggest that you let him answer that. 
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Senator Harr. Asking the question of you as a lawyer, is it your 
impression that the American laws with respect to the regulation of 
insurance did not develop from and are not patterned after a British 

recedent? Rather something, as is the case in so much of our 

Mr. Garrison. Oh, no, [am sure not. If we ever started from the 
same point, we have long since outdistanced anything anywhere of this 
type, because ours 1s the most elaborate, complete, expensive regula- 
tion that exists anywhere. , ; 

Senator Harr. Is this the kind of regulation that a business has en- 
couraged to be brought upon itself or does it represent an overwhelm- 
ing public demand that imposes that kind of regulation upon the 
industry / 

Mr. Garrison. Well, I suppose Mr. Parkinson would have some 
views on that, but there is no doubt it grows, feeds on itself, and there 
is also no question but what there is a great public demand that the 
solvency of insurance companies be maintained inviolate, and we 
pride ourselves on that. al ed 

It may be that we have carried it to an extreme, but it is an extreme 
in the right direction, and when companies fail, it is not because of 
the law. It is because of the human element that we have to deal 
with. 

Senator Harr. We pride ourselves on solvency, but we have just 
learned that our record is at least only second to England, which, as 
J] understand from you, is achieved with substantially less restraint 
and restriction and controls. 

We were off on a tangent. Thank you very much. 

Mr. Garrison. Thank you. 

Senator Harr. The next witness for this afternoon is the deputy 
commissioner of the Department of Banking and Insurance of the 
State of New Jersey, Lawrence E. Stern. Would you identify the 
others you are going to have with you today ? 

Mr. Stern. The other gentleman here is Mr. Wikler, Julius Wikler, 
who is counsel to the National Association of Insurance Commis- 
sioners, for the purpose of these hearings, if I understand it. 

Should I proceed, Senator ? 

Senator Harr. You have a prepared statement which will be printed 
in the record as though given in full, and you are free to read it in 
full or such excerpts as you might wish to. 





STATEMENT OF LAWRENCE E. STERN, DEPUTY COMMISSIONER, 
DEPARTMENT OF BANKING AND INSURANCE, STATE OF NEW 
JERSEY, ACCOMPANIED BY JULIUS S. WIKLER, COUNSEL, STATE 
PRESERVATION COMMITTEE, NATIONAL ASSOCIATION OF INSUR- 
ANCE COMMISSIONERS 


Mr. Stern. Actually Commissioner Charles R. Howell was invited 
to appear here today, and because of plans made long in advance 
couldn’t, and he made arrangements with the committee to have me 
read a statement for him which I would like to do. 

_ This is the statement of Charles R. Howell, commissioner of bank- 
ing and insurance of the State of New Jersey: 


I would like to express my sincere appreciation for the privilege of being 
invited to appear before you and present my thoughts regarding the problems 
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tMmvolved in the placement of surplus lines insurance. I regret that plans Made 
some time ago prevent my being with you in person today, but I understang that 
this message will be a satisfactory substitute under the circumstances. 

May I say at the outset that I have followed the proceedings of this Subcom. 
mittee with great interest and have been pleased to see its general sentiment in 
accord with mine on the subject of the desirability of preserving State regula. 
tion of insurance but with sufficient controls to assure that monopolistic sityg. 
tions be eliminated to the greatest extent possible consistent with the necessary 
maintenance of company solvency in the public interest. My experience over 
the past 5 years as commissioner in the State of New Jersey convinces me tha 
State regulation of insurance is in the public interest and that, generally speak. 
ing, the task has been well performed. Certain areas of such regulation, gs 
might be assumed about any governmentally supervised subject of commerce 
have by their very nature been troublesome. One of these has been the super. 
vision of surplus lines insurance transactions. 

In New Jersey, until recently our law on this subject has provided that 
licensed surplus lines brokers must, before placing insurance with an unlicenseg 
insurance company, make diligent effort to place such business with licenseg 
carriers and has required these brokers to verify the financial condition of the 
unauthorized carrier in accordance with certain minimum prescribed financia} 
standards. This law, which is not unlike that found in a number of other 
States, was designed to limit the placement of insurance to licensed insurance 
companies subject to the Department’s scrutiny and control except in those 
instances where placement could not be effectuated in this admitted market, 

The law was also designed to place upon the surplus lines broker the responsi. 
bility of making a diligent effort not only to accomplish this end, but also to 
inquire into the financial solvency of the unadmitted carrier. Administratiyely, 
it became necessary to define practically the scope of the diligent effort to be 
exercised. New Jersey and some other States having a similar statute adopted 
a minimum rule of thumb that at least three declinations must be obtained 
from admitted companies before the business could be placed in the surplus 
market. 

In some cases, it was found that an abuse developed in this regard. Decl. 
nations were sought and obtained from employees of carriers which did not 
represent the available admitted market. It was for this reason, among others, 
that a few years ago I had all of the licensed surplus lines brokers appear at the 
department to review the requirements of the law. It was stressed to them at 
that time and on subsequent occasions that three declinations would not satisfy 
the requirements of our statute unless such declinations truly represented the 
admitted market for such a risk. 

Shortly after that meeting with the surplus lines brokers, I directed my staff 
to make an informal survey of the problem in this area. <A good deal of thought 
and discussion were given to this subject and visits were made to the insurance 
departments of the neighboring States of New York and Pennsylvania. New 
York had recently concluded a review of some of the problems of the surplus 
lines business, and former Deputy Superintendent Milton Shalleck was most 
cooperative to my staff. The study highlighted the existence of a number of 
problems: 

First, while proof was difficult to obtain, we were morally certain that some 
insurance transactions which should have been placed through licensed surplus 
lines brokers were being bootlegged out of the State without any compliance 
with our surplus lines law. Such bootlegging had two obvious deleterious 
aspects. The State of New Jersey was losing the 3 percent tax due to it on 
such transactions, and the assured was not getting the protective benefit of the 
requirement that diligent effort first be made to place the risk with licensed 
companies. 

Second, it was sometimes difficult for surplus lines brokers to ascertain with 
certainty the financial condition of the unauthorized insurer. 

Third, in most instances the insured did not receive either the original or a 
copy of the actual policy issued to him by the unadmitted carrier. 

Fourth, the cover notes given the assureds by the surplus lines broker and 
purportedly containing a summary of the insurance policy were often deficient 
in not containing all of the essential facts or in being vague or ambiguous, par- 


ticularly as to a most important fact, the names of the insurance carriers 0D 
the risk. 
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Fifth, on some occasions, although coverage was eventually effectuated, 
assureds were advised that coverage was in existence before the surplus lines 
proker was actually certain of this fact. 

Sixth, it was determined that the statutory financial requirements for an 
ynadmitted insurance company to accept New Jersey surplus lines business 
should be enlarged. aoe Se) sate : oa 

These were but some of the problems which indicated the desirability of new 
legislation in this field. Two other recent events highlighted the need for such 
legislation. ; : , li 

First, a number of New Jersey risks had been placed with the British Com- 
mercial Insurance Co., Ltd., which had gone into voluntary liquidation. Upon 
our being informed of the liquidation of this company, telegrams were directed 
to every licensed surplus lines broker in New Jersey requesting an immediate 
report ‘of all lines placed with that company as well as all pending claims 
against it. The telegram also required prompt action to notify policyholders 
and protect their interests. Replacement of coverage was accomplished for 
the vast majority of the canceled risks. 

Second, reports by my staff investigators indicated two situations where cover 
notes had been falsely or improperly issued. In one of these, a large number 
of cover notes were found where the insurance was apparently not placed with 
the companies listed on their face. These matters were both promptly turned 
over to the appropriate law enforcement authorities, and indictments have been 
found against the individuals involved. 

In view of our study and these developments, I recommended that new legis- 
lation be adopted in New Jersey to regulate and govern the placement of surplus 
lines insurance transactions. This legislation is embodied in Senate bill No. 
208 which was introduced at the present session of the legislature under bi- 
partisan sponsorship. While I believe that this law will go a long way toward 
solving a number of the problems in this area, I do not believe it is necessarily 
the exclusive solution to the problem. As a matter of fact, we gave very careful 
consideration to the system of surplus lines supervision employed in the State 
of California and found much to commend it, although we did not believe it 
to be the solution for our State. 

I should like to add one more statement. We have found the vast majority 
of persons and firms employed in the surplus lines business to be honest and 
conscientious. However, the possibilities of grave abuse by even a very small 
number of persons in my opinion require the rather stringent controls con- 
tained in Senate 208. 

Again I would like to say I appreciate most deeply the opportunity afforded 
by this subcommittee to present my thoughts to you and trust that your en- 
deavors will contribute to the solution of the many difficult problems involved 
in this thorny area of insurance supervision. 

That is Commissioner Howell’s statement for the committee. 

Senator Harr. Would you care to add anything reflecting your own 
views ? 

Mr. Stern. Well, I have prepared for the committee a summary of 
what our bill has, Senator, and I don’t know what your time prob- 
lems are and whether you would like me to go over the essence of our 
bill or not. 

We believe generally that the bill—Governor Meyner signed it on 
May 23—represents the best possible solution, but only time will tell 
whether we are right. If changes appear indicated, then we will 
seek appropriate amendments. I will be very happy to go through it. 

Senator Harr. I think I indicated at the outset that your own 
statement would be printed in full. 

Mr. Srern. Yes, sir. I have no particular desire to run through 
it at this time, unless you would like to hear it. 

Mr. McHueu. I don’t think it will be necessary, Senator. The 
statement will be included in the record in full. We might by means 
of interrogation bring out a few of the principal points. 

Senator Harr. Very well. 
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(The prepared statement of Lawrence E. Stern is as follows:) 
OUTLINE OF SENATE No. 208—STATE OF NEW JERSEY 


Lawrence E. Stern, Deputy Commissioner, Department of Banking and 
Insurance 


Senate No. 208, related to the supervision of surplus lines insurance. was 
introduced on April 11, 1960, under the bipartisan sponsorship of Senators 
Crane and Ridolfi and after passing both houses was approved by Governor 
Meyner on May 23, 1960. The following outlines in detail the substantia] por. 
tions of the bill. It should be noted that New Jersey already has an Unan- 
thorized Insurance Service of Process Act, and thus it was not necessary t) 
incorporate such an act in this law. E 

1. (Sec. 3). Generally, this section prohibits any person in New Jersey from 
directly or indirectly representing or aiding an unauthorized insurer in Ney 
Jersey unless he is acting pursuant to the surplus lines law. 
this section is made a misdemeanor (sec. 4). 

2. (See. 5). An unauthorized insurer is generally prohibited from bringing 
suit arising out of any insurance transaction in the State, unless lawfully writ. 
ten under the surplus lines law. 

3. (Sec. 8). If coverage cannot be obtained from authorized insurers, sych 
coverages, called surplus lines, may be procured from unauthorized insurers 
but only if: 

(a) The insurance is found to be eligible for export. 

(b) The insurer is an eligible surplus lines insurer. 

(c) The insurance is placed through a licensed surplus lines agent whose 
office and records are maintained in New Jersey. 

4. (Sec. 7). The licensee is called a surplus lines agent and is especially 
licensed to act on behalf of unauthorized insurers in handling the placement of 
risks under the surplus lines law. This provision was inserted since a principal 
is normally responsible for any acts of its agent. 

5. (Sec. 9). Eligibility for export. 

“9. No insurance coverage shall be eligible for export unless it meets all of 
the following conditions: 

“(a) The full amount of insurance required must not be procurable, after a 
diligent effort has been made to do so, from among the insurers authorized 
to transact that kind and class of insurance in this State, and the amount of in- 
surance exported shall be only the excess over the amount and kind so procur- 
able from authorized insurers. 

“(b) The premium rate at which the coverage is exported shall not be lower 
than the lowest rate which has been filed by or on behalf of any authorized 
insurer. 

““(c) The policy or contract form under which the insurance is exported shall 
not provide coverage different from similar contracts on file and in actual current 
use in this State by the majority of authorized insurers actually writing similar 
coverages on similar risks; except that a coverage may be exported under a uni- 
que form of policy designed for use with respect to a particular subject of 
insurance if a copy of such form is filed with the commissioner by the surplus 
lines agent desiring to use the same.” 

The commissioner may disapprove “such unique form” if he finds that its use 
is not reasonably necessary for the principal purpose of the coverage or that its 
use would be contrary to the purposes of the surplus lines law. 

“Except, that the commissioner shall by rules and regulations declare eligible 
for export generally and notwithstanding the provisions of subsections (a), (b), 
and (c) above, any class or classes of insurance coverage or risk for which he 
finds, after a hearing, which he shall hold annually or more often, of which notice 
thereof was given to each insurer authorized to transact such class or classes in 
this State, that there is no reasonable or adequate market among authorized 
insurers.” 

(a) (See. 10). 

“An admitted insurer may write any insurance coverage declared eligible for 
export by the commissioner under section 9 of this act through any surplus lines 
agent without regard to rate filings which may otherwise be applicable to such 
admitted insurers provided that the business is written in compliance with all 
other applicable provisions of this act.” 


The violation of 


6. 

“N 
unle: 
cond 

my 


surp 
“ 
cour 
plac 
ing; 
has 
rt 
insu 
curr 
the 
mon 
cha! 
tive 
as 
amd 
inst 
lish 
int 
the 
for 
of i 
the 
mu 
Uni 
me! 
like 
si0! 
ins 
suc 
wo 
Sta 





“wre 
— 


> and 


Ce, Was 
enators 
OVernor 
ial por. 
| Unan- 
Sary to 


Y from 
In New 
ition of 


ringing 
IY writ- 


S, Such 
isurers, 


whose 


ecially 
nent of 
‘incipal 


; all of 


after a 
horized 
t of in- 
procur- 


» lower 
horized 


d shall 
‘urrent 
similar 
a uni- 
ject of 
surplus 


its use 
hat its 


ligible 
), £0 
Lich he 

notice 
sses in 
Lorized 


ble for 
s lines 
o such 
ith all 


THE INSURANCE INDUSTRY 5823 


6. (See. 11). Eligible surplus lines law insurer. a . 

“No unauthorized insurer shall be or become an eligible surplus lines insurer 
unless made eligible by the commissioner in accordance with the following 
conditions : ; re ‘ 

“(a) Eligibility of the insurer must be requested in writing by a licensed 
surplus lines a gent; ; s : 

“(b) The insurer must be currently an authorized insurer in the State or 
country of its domicile as to the kind or kinds of insurance proposed to be so 
placed, and must have been such an insurer for not less than 1 full year preced- 
ing; or must be the subsidiary of an already eligible surplus lines insurer that 
has been so eligible for a period of not less than 1 full year preceding ; 

“(e) Before granting eligibility the requesting surplus lines agent or the 
insurer shall furnish the commissioner with duly authenticated copies of its 
current annual financial statement, 1 in the language and monetary values of 
the country of the insurer, and the other in the English language and with all 
monetary values therein expressed in United States dollars, at the current ex- 
change rate shown in the statement, and with such additional information rela- 
tive to the insurer as the commissioner may require ; 

“(d) The insurer must have surplus as to policyholders of not less than the 
amount required under this Title for a like admitted insurer, and, if an alien 
insurer, must also have and maintain in the United States a trust fund estab- 
lished under terms reasonably adequate for the protection of all its policyholders 
in the United States in the amount of not less than $400,000.00, or deposit with 
the commissioner a trust fund in the amount of not less than $50,000.00 solely 
for the protection of policyholders of this State. In lieu of the above a group 
of individual insurers must have and maintain such a trust fund regulated under 
the same conditions of not less than $50,000,000.00. To the extent of such mini- 
mum amounts, any such trust funds shall consist of public obligations of the 
United States, or of any State, county, or municipality thereof, or other invest- 
ments of the same general character and quality as are eligible investments for 
like funds of like domestic insurers under R.S. 17:24-1 et seq. The Commis- 
sioner may, upon a showing that the volume of business being transacted by the 
insurer does not require surplus as to policyholders in the above amounts, relax 
such minimum requirements. 

“(e) The condition or methods of operation of the insurer must not be such as 
would render its operation hazardous to the public or its policyholders in this 
State. 

“(f) The insurer must be of good reputation as to the providing of service to 
its policyholders and the payment of losses and claims ; 

“(g) No insurer shall be eligible the management of which is found by the 
commissioner to be incompetent or untrustworthy, or so lacking in insurance 
company managerial experience as to make the proposed operation hazardous to 
the insurance-buying public; or which the commissioner has good reason to be- 
lieve is affiliated directly or indirectly through ownership, control, reinsurance 
transactions or other insurance or business relations, with any person or persons 
whose business operations are or have been detrimental to policyholders, stock- 
holders, investors, creditors or to the public. 

“(h) No insurer shall be eligible the voting control or ownership of which 
is held in whole or substantial part by any government or governmental agency, 
or which is operated for or by any such government or agency. Membership in 
a mutual insurer, or subscribership in a reciprocal insurer, or ownership of stock 
of an insurer by the alien property custodian or similar official of the United 
States, or supervision of an insurer by public insurance supervisory authority 
shall not be deemed to be an ownership, control, or operation of the insurer for 
the purposes of this subsection.” 

(a) (See. 11). If a particular risk is eligible for export, but part or all of the 
coverage cannot be obtained from eligible insurers, the surplus lines agent may 
file an affidavit so stating and advising of his intention to place the unprocurable 
part of the risk with named unauthorized insurers in the amounts and per- 
centages set forth in the affidavit. 

Before the named unauthorized insurer can accept the risk, it must deposit 
$20,000 in United States Government Bonds with the commissioner for the benefit 
of New Jersey policy holders only and the surplus lines agent must procure from 


the carrier a certified copy of its current annual statement of financial condi- 
tion. 
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“If such deposit is made and the statement reveals, including both capita] 
surplus, net assets of at least $500,000.00 consisting of at least $300,000.00 }j 
assets, then the surplus lines agent may proceed to consummate the contra 
insurance. 

All cover notes, binders, and policies must be stamped thereon in bold face 
type: 

“All or part of the insurers participating in this risk have not been admitteg to 
transact business in the State of New Jersey, nor have they been approved Qs Q 
surplus lines insurer by the insurance commissioner of this State. The Placing 
of such insurance by a duly licensed surplus lines agent in this State shal] not be 
construed as approval of such insurer by the insurance commissioner Of the 
State of New Jersey.” 

7. (See. 12). Removal from eligible list. 

“12. If at any time the commissioner has reason to believe that any unauthor. 
ized insurer then on the list of eligible surplus lines insurers is insolvent, or iy 
unsound financial condition, or that it is no longer eligible under the conditions 
therefor provided in section 11 of this act, he shall withdraw the eligibility of the 
insurer to insure surplus lines risks in this State. 

“If the commissioner finds, after a hearing thereon of which notice was given 
to all licensed surplus lines agents, that an insurer currently eligible as a Surplus 
lines insurer has willfully violated the laws of New Jersey, or does not make reg 
sonably prompt payment of just losses and claims in this State, he may withdray 
the eligibility of the insurer to insure surplus lines risks in this State.” 

8. (Secs. 13, 16, and 17). LHaecution of the surplus lines transaction by the 
surplus lines agent. 

“13. Within 21 days after the effectuation of any surplus lines insurance the 
surplus lines agent shall file with the commissioner : 

“(a)A Copy of the binder, cover note, certificate, policy or other confirmation 
of insurance showing the identity and location of the subject of the proposed 
insurance ; name and address of the proposed insured ; name of proposed insurer 
or insurers; perils to be covered ; form or type of policy or contract under which 
to be insured; any special or additional coverages or conditions; amount of 
premium or rate, and such other pertinent information as the commissioner may 
reasonably require. ; 

“16. Upon placing a surplus line coverage, the surplus lines agent shall 
promptly issue and deliver to the insured evidence of the insurance consisting 
either of the policy as issued by the insurer or, if such policy is not then available, 
a certificate, cover note, or other confirmation of insurance. Such document shall 
be executed or countersigned by the surplus lines agent and shall show the 
description and location of the subject of the insurance, coverage, conditions and 
term of the insurance, the premium and rate charged and taxes collected from 
the insured, and the name and address of the insured and insurer. If the 
direct risk is assumed by more than 1 insurer, the document shall state the 
name and address and proportion of the entire direct risk assumed by each 
insurer. 

“No surplus lines agent shall issue any such document, or purport to insure 
or represent that insurance will be or has been granted by any unauthorized 
insurer unless he has written authority from the insurer for the insurance, or 
has received information from the insurer in the regular course of business that 
such insurance has been granted, or an insurance policy providing the insurance 
actually has been issued by the insurer and delivered to the insured. 

“Tf after the issuance and delivery of any such document there is any 
change as to the identity of the insurers, or the proportion of the direct risk 
assumed by the insurer as stated in the original certificate, cover note, or con- 
firmation, or in any other material respect as to the insurance coverage evi- 
denced by such a document, the surplus lines agent shall promptly issue and 
deliver to the insured a substitute certificate, cover note or confirmation, or 
endorsement for the original of such document, showing the current status of the 
coverage and the insurers responsible thereunder. No such change shall result 
in a coverage or insurance contract which would be in violation of this surplus 
lines law if originally issued on such basis. 

“If a policy issued by the insurer is not available upon placement of the 
insurance and the surplus lines agent has issued and delivered a certificate, cover 
note or confirmation, as hereinabove provided, the surplus lines agent shall as 
soon as reasonably possible, and in no event later than 60 days after placement 
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of such insurance, procure from the insurer its policy evidencing the insurance 
and deliver the policy to the insured in replacement of the certificate, cover 
note, or confirmation theretofore issued. at 

“Any surplus lines agent who issues a false certificate, cover note, or con- 
firmation of insurance, or false endorsement therefor, or who fails to notify the 
insured promptly of any material change with respect to such insurance and 
deliver aS Soon as reasonably possible to the insured at substitute certificate, 
cover note or confirmation, or endorsement as provided in paragraph 3 shall be 
guilty of a misdemeanor. : , ; ; 

“17, Immediately upon issuing a surplus lines policy, the surplus lines agent 
shall file with the commissioner an exact copy of the policy, so issued. The 
surplus lines agent shall likewise promptly file with the commissioner an exact 
copy of any substitute certificate, cover note, or other confirmation of insurance, 
and of every endorsement of an original policy, certificate, cover note, or other 
confirmation of insurance, delivered to an insured, together with such surplus 
lines agent’s memorandum informing the commissioner as to the substance of 
any change represented by such substitute certificate, cover note, or other 
confirmation, or of any such endorsement, as compared with the coverage as 
originally placed or issued.” — ; rer 

(a) (See. 18). Identification of surplus agents and foreign or alien brokers 
on policies and cover notes. 

“18, Each surplus lines agent through whom a surplus lines coverage is pro- 
cured shall write or print on the outside of the policy and on any certificate, 
cover note, or other confirmation of the insurance his name, address, and license 
number, the name of the New Jersey broker through whom the business origi- 
nated, and the name, address, and code designation, if any, of the foreign or 
alien broker through whom the coverage was placed. Where such coverage is 
placed with an eligible surplus lines insurer there shall be stamped or written 
upon the first page of the policy or the certificate, cover note or confirmation of 
insurance the words: “THIS INSURANCE IS ISSUED PURSUANT TO THE NEW JERSEY 
SURPLUS LINES LAW.” 

9, (Sec. 20). Additional protection for insured, 

“90, If the unauthorized insurer has assumed the risk as to a surplus lines 
coverage placed under this surplus lines law, and if the premium therefor has 
been received by the surplus lines agent who placed such insurance, then in all 
questions thereafter arising under the coverage as between the insurer and the 
insured the insurer shall be deemed to have received the premium due to it for 
such coverage; and the insurer shall be liable to the insured as to losses covered 
by such insurance, and for unearned premiums which may become payable to 
the insured upon cancellation of such insurance, whether or not in fact the 
surplus lines agent is indebted to the insurer with respect to such insurance or 
for any other cause. 

“Rach unauthorized insurer assuming a surplus lines risk under this surplus 
lines law shall be deemed thereby to have subjected itself to the terms of this 
section.” 

10. (Secs. 14 and 15). The bill provides for the establishment of a surplus 
lines examining office by the commissioner within the department and makes 
an appropriation therefor. 

11. (See. 21). Licensing of surplus lines agents. 

All present surplus lines broken in good standing will become licensed as 
surplus lines agents. All those persons not presently licensed as surplus lines 
brokers desiring to become licensed as surplus lines agents must be licensed 
brokers “determined by the commissioner to have had sufficient experience in the 
insurance business to be competent for the purpose” an must successfully pass 
a written examination. 

12. (See. 22). The surplus line agent must post a bond of $10,000, and if a 
corporation, $20,000. 

“The commissioner may, in his discretion, require a bond in larger amount 
commensurate with the volume of surplus lines business transacted or to be 
transacted by a particular surplus lines agent. The bond shall be conditioned 
that the surplus lines agent will comply with all the requirements of subtitle 3 
of Title 17 of the Revised Statutes.” 

Under the former law the bond was only $5,000. 

13. (Sees. 23 and 24). Records to be kept and reports to be filed. 

“23. Each surplus lines agent shall keep in his office in this State a full and 
true record of each surplus lines contract procured by him, including a copy of 
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the daily report, if any, and showing such of the following items as may be ap 
plicable: 

‘(a) Amount of the insurance and perils insured against; 

“(b) Brief general description of property insured and where located; 

rok} capes dee, 

“(d) Return premium paid, if any; 

“(e) Rate of premium charged upon the several items of property; 

“(f) Effective date of the contract, and the terms thereof; 

“(g¢) Name and post office address of the insured ; 

“(h) Name and home office address of the insurer ; 

“(i) Amount collected from the insured ; and 

“(j) Other information as may be required by the commissioner. 

“The record shall at all times be open to examination by the commissioner 
without notice, and shall be so kept available and open to the commissioner fy 
3 years next following expiration or cancellation of the contract. 

“24. Each surplus lines agent shall on or before the end of the month ney 
following each calendar quarter file with the commissioner a verified report 
in duplicate of all surplus lines insurance transacted by him during syq 

calendar quarter.” 

“The report shall be on forms as prescribed and furnished by the cop. 
missioner and shall show: 

“(a) Gross amount of each kind of insurance transacted ; 

“(b) Aggregate gross premiums charged ; 

“(c) Aggregate of returned pre miums and taxes paid to insured ; 

“(d) Aggregate of net premiums; and 

“(e) Additional information as required by the commissioner.” 

14. (Sees. 25 and 380). The 3-percent tax on surplus lines transactions js 
continued in the new law. Provision for interstate risks is made: 

“If a surplus lines policy covers risks or exposures only partially in this 
State, the tax payable shall be computed on the portion of the premium whic 
is properly allocable to the risks or exposures located in this State.” 

The new law also imposes, in section 30, a similar tax on direct placements 
by assureds. 

15. (See. 27). A number of grounds are set forth for revoking, suspending, or 
refusing to renew the license of a surplus lines agent. 

“In addition to the foregoing penalties set forth in paragraph 1 of this see. 
tion, any person, persons, or corporation violating any of the provisions of this 
act shall be liable to a penalty not exceeding $1,000.00 for the first offense 
and not exceeding $2,000.00 for each succeeding offense to be recovered in a 
summary proceeding as provided in section 17:33-2 of the Revised Statutes.” 

Mr. McHven. May I ask you, Mr. Stern, whether or not New 
Jersey ever gave any consideration to the question of regulating sur 
plus line insurance to setting up, as the State of Illinois does, an 
approved list of surplus line companies ? 

Mr. Srern. We gave that a good deal of consideration, and it is 
in effect. embodied in our law. 

Mr. McHuen. Are you required then by law to publish a list of 
these approved companies / 

Mr. Stern. Yes. Perhaps it would have been good if I ran through 
some of the major features of this a little bit. I will try to skp 
anything that isn’t absolutely essential. 

But I have left out in this outline some sections, so it is skimmed 
down somewhat at this point. 

The first sections generally prohibit people from acting in New 
Jersey on behalf of an unauthorized insurer, unless they are acting 
pursuant to the surplus lines law, and there is an appropriate criminal 
penalty. 

There is also a provision preventing an unauthorized insurer from 
bringing suit on any insurance transaction arising out of an insurance 
transaction in the State, unless lawfully written under our surplus 
lines law. 
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Basically if coverage can’t be obtained from authorized licensed 
insurers, they can get it from unauthorized insurers, but only if it 
js, No. 1, found eligible for export, which is somewhat similar to 
what is done in California, except that here the State is running the 
supervision of the stamping office. , 

Basically a good part of our bill is the establishment of the stamping 
office where all of these policies are processed. But before I digress 
too much by myself, perhaps I will proceed running through. 

The first requirement then is that the insurance must be eligible for 
export. Briefly what that means is that it is not the kind of insurance 
that could easily be obtained in the admitted market. 

Second, the insurer must be an eligible surplus lines insurer. This 
is vour list so-called. 

Third, it must be placed through a licensed surplus lines agent, 
whose office and records are maintained in New Jersey. 

Now we call him a surplus lines agent, and he is defined as such as 
the agent of the unadmitted carrier, because normally a principal 
is responsible for many acts of its agent, and it is felt that this will 
be another way to reach the company. 

Actually the eligibility for export 1s a little bit more refined than 
I have indicated very briefly. First, you can try in the usual way to 
get it from the admitted market and if it is not there, then you go to the 
foreign market. 

However, in order to facilitate the flow of business, the law provides 
that the commissioner, after holding a hearing and giving everyone 
an opportunity to appear and present his views, can declare certain 
subjects of insurance are particular risks to be on the exportable list, 
which will mean that the brokers do not have to go through this dili- 
gent efforts business, and it will generally facilitate the flow of 
business. 

Mr. McHvuen. That is under the eligibility for export provision ? 

Mr. Srern. Yes. Now there is one further refinement we have in 
our law which, so far as I know, no other State has it by statute. 
Florida may have it by regulation. 

That is that once an item is declared eligible for export; namely, 
that it is something that the admitted market just does not want, 
there may be one or two companies in the admitted market or some 
small number that would like to compete for this business, and be- 
cause of either the cumbersomeness of a particular rate law or some 
other problem involved—I think it is mostly a problem of the slowness 
of some features of the rate law, although that possibly could be 
worked out on a rating aspect with some change in the rating law. 

Excuse me for jumping around, but as thoughts occur to me I would 
like to mention them. The one thought that occurs is that the com- 
missioner is exploring and getting very fine cooperation from the 
admitted companies, possibilities of where any changes should be 
made in the rating laws to encourage the admitted market to take 
more of some of this business that goes into the surplus market. 

Much of it I suppose naturally would flow into the surplus market, 
but there is probably some of it that the admitted market might take 
if some changes were made in the rating laws. 

Mr. McHveu. Mr. Stern, do I understand from what you are saying 
that, contrasted with what is being evolved in Florida, you actually 
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write into the statute in New Jersey the description of classes ang 
types of insurance which are exportable? 

Mr. Stern. No; I didn’t make myself clear. What I said is that jy 
section 10 of our act, we say that an admitted insurer may write any 
insurance coverage declared eligible for export by the commissioner 
without regard to rate filings which may otherwise be applicable t, 
such admitted insurers. 


In other words, once the item is declared eligible for export, at that | 


point the admitted insurer can compete and charge a higher pric 
than he normally would under the rating laws. 

Mr. McHvueu. Ora lower price? 

Mr. Srern. Or a lower price, that is correct. The problem of the 
lower price is no particular problem from a rating aspect, if you be. 
lieve that companies should be limited to reasonable profits. ~ 

There is somewhat of a problem of breakdown in the rating laws, 
but if the eligibility list is controlled carefully by the commissioner sp 
that it does not swell into a tremendous thing, the commissioner fel; 
that this would be a proper section. At any rate, I had better proceed, 

The eligibility list is set forth in section 11 of the act, and it requires 
a number of things, starting with the furnishing of a certified copy 
of the current statement of the company to the commissioner. 

There are strict financial requirements established. The commis. 
sioner is given broad power to check the financial condition and claims 
paying practices of the company, and this in effect will eventually 
create a list of so-called eligible companies. ' 

I know that the commissioner, like any commissioner, approached 
this change in the statute with some trepidation, because generally 
speaking the commissioners in the past, as I understand it, have not 
wanted to take the job of saying an unadmitted company is all right, 
without having the normal information available that the commis. 
sioner would obtain by examining the company, reviewing its state. 
ment and having it generally subject to his control and supervision. 

I might intersperse at this point that on the subject you mentioned 
before, the failures in Great Britain and failures in this country, to the 
best of my limited knowledge of failures in this country, they have not 
occurred in those States where the supervision has been strict. 

The failures have occurred in States where either the laws or the 
admissions were not strict. 

I might add also that while in England so far as I know, it is true 
about the British Commercial being the only English company to fail 
in recent years, we have found companies in the British West Indies 
and Newfoundland, and so forth, that we wouldn’t want in our State 
under any conditions. 

I hasten to add that I don’t think those companies are typical of 
the general situation, but as the commissioner mentioned in his state- 
ment, the possibilities of grave abuse by the small number dictate at 
least for us that sort of law. 

There are deposit requirements. I am sorry, I might add that be- 
sides the financial requirements, if it is an alien insurer, it has to have 
a trust fund in this country of at least $400,000 for U.S. policyholders, 
or in the alternative a trust fund of $50,000 solely for New Jersey 
policyholders, the idea being that if it gets into a number of States, it 
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probably will shift into the $400,000 trust fund, and it won’t become 
too onerous a burden. ; 

Mr. McHveun. Is there any relationship between the amount of that 
deposit and the volume of business the company is going to do? 

Mr. Stern. No; only in this respect: That there is a provision that 
actually the insurer is required to have the same surplus as to policy- 
holders as an admitted insurer would have, and an admitted insurer’s 
requirements are determined upon a basis of whether it is going into 
this kind of insurance, that kind of insurance or another. It has to 
have so much capital and surplus for each kind of insurance that it 
goes into. ee 

I would say that our law is strict in this regard, because conceivably 
at least in New Jersey if a company wanted to go into everything, 
they would have to have a capital and surplus of $3 million. 

However, there is a relaxing clause in this which says the commis- 
sioner May, Upon a showing that the volume of business being trans- 
acted by the insurer does not require surplus as to policyholders in 
the above amounts, relax such minimum requirements. 

Mr. McHvuen. Mr. Stern, I understand then that unlike California, 
New Jersey believes that the requirement of a deposit is an extra pre- 
caution for policyholders of surplus line operators? 

Mr. Stern. It is one of the requirements. We think that so long 
as it does not become too onerous a burden—the whole thing in work- 
ing on these laws is not to dry up the market. Now I did a little work 
on this, and that has been one of the problems. 

We don’t think it will. I think I should add one thing more about 
this, and that is on this drying up of the market. It brings us to the 
next section, which is that assuming your admitted market does not 
want the business, assuming you can’t place it with your eligible list, 
and somebody still wants to place the business, in order to give them 
some place to go, we have you might call a second line of surplus car- 
riers, and such carrier only has to have a policyholder’s surplus—and 
itmay sound like a lot, but it isn’t if you are in the insurance business— 
of $500,000, consisting of at least $300,000 liquid assets, and the com- 
pany must also deposit $20,000 with the Commissioner for the benefit 
of New Jersey policyholders. 

If all States required it, it would be a total of $1 million deposit, 
which is large, but we don’t think overly large. 

Of course if your placement is with a second line company—I don’t 
know if second line is the right word because there may be many good 
companies that won’t be able to get on the eligible list—you will have 
to have stamped on the cover note or policy in boldfaced type some- 
thing to alert the purchaser of insurance, namely, “All or part of the 
insurers participating in this risk have not been admitted to transact 
business in the State of New Jersey, nor have they been approved as 
a surplus lines insurer by the insurance commissioner of this State. 
The placing of such insurance by a duly licensed surplus line’s’ agent 
in this State shall not be construed as approval of such insurer by the 
insurance commissioner of the State of New Jersey.” 

There is a provision to permit the commissioner to act rapidly to 
take a company off the approved list if he sees some trouble developing 
in the company. 
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There is spelled out very thoroughly the acts that the surplus lin. 
agent must take to effectuate the coverage. The reasons for this 
rather thorough description of what he must do stem from some 9 
the problems that have arisen in this area. 

We found certain cases where, as the commissioner said in }js 
statement, the cover notes were not fully descriptive of the coverage 
where the companies that were on it—I think everyone is familiar with | 
the problem that was formerly in existence and has apparently beg | 
eliminated, where a cover note would be issued, “Lloyd's and/or 
British companies.” 

I understand Lloyd’s was against that, and I understand most States 
have prohibited that practice and require the broker to list differen 
companies specifically. 

Mr. McHvueu. But I suppose you still would have no assurane 
that any company on the list may not in turn be reinsuring 100 percent 
of the risk through another company ? 

Mr. Stern. A company on our 

Mr. McHven. Suppose it is Lloyd’s of London, or let’s take a smal] 
British company. Your requirement is that the cover note identify 

ach company actually on the risk. But suppose that company in 
turn were to reinsure 100 percent of the risk with some company jn 
Panama. Would you know that? . 

Mr. Stern. I don’t think so; no. That is the next problem to chew 
into; although the commissioner, so far as the eligible companies are 
concerned, the ones that are on the list, has the right to demand what- 
ever information he wants, and I think he would clearly have the 
right to look into the reinsurance arrangements. It is a brand new 
law, and we will have to have some time working with it to see what 
the problems are and what works well with it. 

There is a section requiring that the surplus lines agent, and if 
there is a foreign London or Lloyd’s broker, be clearly identified on 
the cover note. 

The reason for this is that in trying to trace certain transactions, 
we are advised by some alien companies that the only records they 
kept of transactions would be recorded by the London broker through 
whom it was placed. If we did not have the name of the London 
broker, we were sort of out of luck for a while. For that reason this 
requirement is inserted in here. 

I might add that our department did a lot of work on this law, and 
has had the active cooperation of all segments of the industry, Ameri- 
can and foreign, to whatever extent they wished to participate. I 
am not saying that they were for this kind of law, but they were happy 
to present their views. 

; There is a section 20 which we believe is a good section, which says 
that: 


If the unauthorized insurer has assumed the risk as to a surplus lines cover- 
age placed under this surplus lines law, and if the premium therefor has been 
received by the surplus lines agent who placed such insurance, then in all 
questions thereafter arising under the coverage as between the insurer and 
the insured the insurer shall be deemed to have received the premium due to it 
for such coverage; and the insurer shall be liable to the insured as to losses 
covered by such insurance, and for unearned premiums which may become 
payable to the insured upon cancellation of such insurance, whether or not in 
fact the surplus lines agent is indebted to the insurer with respect to such 
insurance or for any other cause. 
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In other words, once he has paid his premium to the surplus lines 

agent, we feel the company should be on the risk. 
“Now, this is a difficult and somewhat shadowy area, because these 
companies, of course, are not admitted, but Commissioner Howell 
felt that there was a responsibility to be assumed, and he felt that it 
should be assumed, although a careful study was made of the Califor- 
nia situation. 

In fact, a member of our staff went out there, looked it over, found 
much to commend it, but just did not figure it for our State. 

Incidentally, the kinds of business that make up the surplus busi- 
ness are a little different in New Jersey than in California. 

We had a study made and found that a lot of our surplus business 
was in such lines as O.L. & 'T. on relatively small buildings, where the 
landlord did not feel it was profitable to make repairs, and the 
admitted market did not want the business. Well, there you don’t 
have so much big business as in California but perhaps small busi- 
ness, and perhaps more people. . 

The bill, of course, sets up a stamping office very much like the Cali- 
fornia one, where policies must be filed or examined, and that is 
established in the department itself. Licensing requirements are 
made stricter in that all new people desiring to become surplus lines 
agents will have to take an examination. Th » amount of the bond 
that the surplus lines agent must post has been increased from $5,000 
to $10,000 for an individual. 

Mr. McHvueu. Mr. Stern, as Senator Hart stated, your statement 
will be included in full in the record. 

Mr. Stern. I was afraid if I started to get into this, it is a fairly 
complex bill, but I had better stop and answer whatever questions you 
may have. 

Mr. McHvcu. There is the problem of time. The description of 
the provisions in the New Jersey law will be included in our record 
in full. 

May I just ask you, however, if you can recite for the subcommittee 
some of the events which Mr. Howell speaks of in his statement lead- 
ing to the investigation and the subsequent indictment of certain 
individuals in New Jersey ? 

Mr. Stern. Yes. I don’t want to go into it too much, because 
these people are presently under indictment in New Jersey, and there 
are certain problems involved in that. I can outline briefly the na- 
ture of what it was that they did. 

Mr. McHvueu. For our purposes here it won’t be necessary to iden- 
tify any of the parties, but describe the type of thing that was involved. 

Mr. Stern. The type of thing that was involved was that the cover 
note which was issued by a surplus lines broker could—as I mentioned 
before and as I am sure you are aware, a cover note is a memorandum 
of coverage which the surplus line broker will normally issue after 
he has made appropriate contact with the alien market, with the for- 
eign market, and is advised that, “Yes, we will take this business.” 

Well, he can’t get the policy from abroad, so he has got to give some 
memorandum of coverage. And he gives a cover note. 

On that cover note would be listed the company or companies with 
whom the coverage was placed. In these instances it appears that the 
cover notes listed companies such as the X company, the Y company, 
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and Z company, and the fact was that at least, to the best of our knoy,. 
edge, that the coverage was not placed with such companies, but th 
money Was apparently spent for other purposes. 

In effect it appeared to be a self-insurance arrangement for a whil 
which did not turn out too successfully. That, in essence, was th 
nature of these transactions. 

Mr. McHucu. What type of insurance coverage was this? 


Mr. Srern. I am not completely certain, but I think it covered , | 


wide variety of surplus lines transactions. It covered a wide variety 
of surplus lines transactions, fire, OLT. I think those were the chief 
lines. It didn’t matter. 

Other brokers would have difficulties making placements, becaug 
occasionally even the unauthorized market dries up with bad eXpe- 
rience, and would come and say, “Can you get this?” 

“Oh, ves, Ican place it for you. Don’t worry.” 

And it is presumed that he had some good contact with London, 
That, of course, was one of the other problems. 

We found—and this again does not represent necessarily the situa. 
tion for all of these people—some of the licensed surplus brokers had 
no direct contacts with London. They would deal with, say, q 
broker in Montreal. The broker in Montreal would deal with the 
London broker, who might then deal with the Lloyd’s broker, 

In the process of the premium money going from Tinkers to Ever 
to Chance and to the next one, and the policy coming back, the possi- 
bilities of abuse developed, and as in every group, you find some dis. 
honest peo} yle, and someone took advantage of it. 

Mr. McH{van. Were there instances in which losses and unpaid 
claims occurred, where there were people on the cover note other than 
British Commercial ? 

Mr. Srern. Yes. There were companies listed on the cover note 
that denied that coverage had ever been placed with them. But while 
it is certainly a serious thing, whether any law will prevent this sort 
of thing or not we don’t know. 

What we have done in New Jersey is to try to erect as many con- 
trols as possible to prevent a reoccurrence of this situation. Formerly 
reports had to be submitted semiannually. Now they are quarterly, 
There are a number of other little controls like that, that we think 
will eliminate or minimize some of these difficulties. 

Mr. McHucn. Were some of these cases of companies listed on the 
cover note completely fictitious ? 

Mr. Stern. No. Yes, there was one case. Well, I don’t know if the 
company is fictitious, but it was worthless. The only asset that we 
were able to find for the company was a bank account containing $4.14. 

Mr. McHven. As a result of this investigation, can you give the 
subcommittee some idea of the extent of the loss to American policy- 
holders, claimants, or creditors under these arranagements? 

Mr. Stern. Now this was one broker. I don’t know what the loss 
would be. The people would certainly be out the unearned portion of 
the premium, which hurts, but not nearly as much as being liable on 
a loss and having worthless coverage. 

Mr. McHucu. What about claimants? 

Mr. Srern. I should have had these figures with me, but I don't 
have them. I would say, and this is almost a guess, that it would be 
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somewhere around $50,000. But I may be wrong. That would be my 
best very rough recollection. 

Mr. McHveu. Senator, this issue has come into this hearing before. 
[think it would be very important for our record if we could have Mr. 
Stern see if the figures are available in the New Jersey office, and their 
best estimate of the total amount of loss. | eo 

Senator Harr. Subject to the limitation you indicated with respect 
to the indictment, if you will furnish the committee these figures, we 
would appreciate it. | 

Mr. Stern. Yes, sir. I will be most happy to try to get those figures. 

Senator Harr. Thank you very much, Mr. Stern. 

Mr. Stern. You are welcome. 

Mr. McHvucnu. We appreciate your coming. 

Mr. Wixrer. Senator, may I make a request: That on behalf of 
the Preservation of State Regulation Committee of the National As- 
sociation of Insurance Commissioners, if the committee deems it ad- 
visable at the conclusion of this phase of the hearings as to whether 
or not they wish to file a statement, that they be given the oppor- 
tunity to do so. 

Senator Harr. If the committee desires to file it 2 

Mr. Wr«ter. If the Preservation of State Regulation Committee 
of the National Association desires to file a statement, that they be 
given the opportunity to do so. 
~ Senator Harr. The record will be kept open for a reasonable period 
for appropriate statements, and I am sure that would be wholly 
appropriate. We can’t keep the record open unduly, and I am sure 
you understand that. 

" Mr. Wiewer. £ understand that. I will discuss the time limitation 
with Mr. McHugh. ‘hank you. 

Senator Harr. The concluding witness this afternoon is Mr. Oliver 
A. Fountain. 

Mr. Stern. Senator, I wonder if I could add one more statement. 
I wanted to point out also that although there was no statutory author- 
ity for it, Commissioner Howell felt that in a situation involving this 
broker, that it would be in the public interest to have a receivership 
appointed of his affairs, and went to the Attorney General. Suit was 
brought and the receivership is now in departmental hands, although 
we have no statut ory—— 

Senator Harr. I would suggest that such information as you think 
relevant to the inquiry of this committee be included in this statement, 
which we have already asked you to file. 

Mr. Stern. Thank you, Senator. 

(The statement referred to follows :) 

STATE OF NEW JERSEY, 
DEPARTMENT OF BANKING AND INSURANCE, 
Trenton, July 7, 1960. 
DonaLD P. McHuen, Esq., 
Counsel, Committee on the Judiciary, 


Subcommittee on Antitrust and Monopoly, 
U.S. Senate, Washington, D.C. 


Dear Mr. Mcliuen: I sincerely regret that I was unable to return this tran- 
script to you before this time. The transcript had been sent to this Department 
while I was in California attending the meeting of the National Association of 
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Insurance Commissioners. It was forwarded to me in California but did yo 
reach me there due to confusion at the hotel housing the convention. Whey | 
got back from California, I took a needed vacation. I found the enclosed on 
return to the office and trust that the corrections are in order. 

As indicated on page 264 of the transcript of my testimony, I shall be happy t 
provide the subcommittee with the following brief summary of the steps takey 
by Commissioner Howell to secure the appointment of a receiver for the affairs 
of one of the surplus line brokers referred to in my testimony who accepta 
premiums for risks and apparently did not place coverage with the Companies 
named on cover notes issued by him. 

Briefly stated, while the New Jersey insurance laws provide for seizure }y 
the Commissioner of a company which is insolvent or in an unsafe or unsoynj 
condition, no statutory authority exists presently authorizing the Commission 
to seize an insurance agency or brokerage firm. Nevertheless, in view of th 
outstanding policies and claims of persons believing they had proper Coverage. 
Commissioner Howell requested the Attorney General to bring suit against th 
surplus lines brokerage firm in question in order to assist the public in this 
matter. Such a suit was brought, and the Commissioner was appointed recejyey 
In this capacity he has advised policyholders and claimants concerning their 
coverages, more particularly as to whether such coverages were valid. The effec 
of this prompt action was to enable many policyholders to replace coverage who 
otherwise might have continued in the misapprehension that they had soung 
coverage when, in fact, no such coverage existed. 

We have been attempting to arrive at a figure which would represent the losses 
suffered by persons through the activities of the broker in question. Howerer. 
one of the difficulties which we have had with this matter is that the records 
maintained by this broker were incomplete and very poorly kept. As a result 
it has been difficult to determine with any degree of certainty the exact extent 
of the harm caused by him. An examiner is presently completing the task of 
attempting to reconstruct the records to the best extent possible. As soon as 
he completes this task, I shall forward to you our best estimate of the total loss 
figure. 

It would be appreciated if at least half a dozen additional copies of the trap. 
script of my testimony could be furnished to this Department. 

Sincerely, 


hy 


LAWRENCE E. Stern, 
Deputy Commissioner. 





STATE oF NEW JERSEY, 
DEPARTMENT OF BANKING AND INSURANCE, 
Trenton, August 29, 1960. 
DonaLp P. McHuen, Esq., 
Counsel, Committee on the Judiciary, 
Subcommittee on Antitrust and Monopoly, 
U.S. Senate, Washington, D.C. 


DEAR Mr. McHvuGu: You will recall that at my appearance before the sub- 
committee I was requested to furnish, if possible, an estimate of the amount of 
money lost by persons who assumed that coverage had been obtained for them 
by Excess Enterprises when, in fact, no coverage appears to have been obtained. 
As you know, the principals of this operation, who are presently under indict- 
ment, maintained very poor records. Accordingly, our examiner has been at- 
tempting to reconstruct the records of this operation but has been handicapped 
in a number of instances by a lack of basie records having been maintained. 
However, as appears from the enclosed summary sheet, which represents the 
examiner’s best recapitulation of the situation, there were 124 claims totaling 
$60,237.45 where no coverage seems to have been provided. 

I believe this completes the information requested by you. 

Sincerely, 
LAWRENCE E. Stern, Deputy Commissioner. 


Senator Harr. Mr. Fountain. 
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STATEMENT OF OLIVER A. FOUNTAIN, AMERICAN NATIONAL 
INSURANCE CO., GALVESTON, TEX. 


Mr. Founratn. That being true, Mr. Chairman, I would just like 
to have it entered in the rec ord, and not take the time to present it. 

Mr. McHveu. I think it would be helpful to have you read the 
statement. 

Mr. Fountartn. Thank you, sir. 

My name is O. A. Fountain. Iama lawyer, residing in Dallas, Tex., 
and represent the Credit Insurance Division of American National 
Insurance Co. of Galveston, Tex., a company with slightly over $5 
billion of life insurance in force. This company writes ‘ordinary, 
industrial, group, credit and accident and health insurance. The 
Credit Insurance Division of this ¢ ompany is domiciled in Dallas, Tex., 
and 1am sounsel of this division of the company. 

I want to make it clear that I am testifying today solely on behalf 
of the company which I here represent. 1 “emphasize this because 
I am currently acting as counsel of other life insurance companies. 

In the latter part of 1959 clients who control large volumes of life 
and disability insurance requested our opinion on the legality and 
income tax effects of their organizing or acquir ing the stock of in- 
surance companies chi irtered in foreign countries. In order that their 
controlled insurance might be written by a domestic company and by 
it reinsured to their wholly owned foreign companies, which would 
not be admitted to or engaged in business within the United States. 

The clients stated that it had been called to their attention that 
certain foreign countries do not tax the income of insurance companies 
therein domic iled regardless of whether the income arises from insur- 
ance written in the country of the domicile or elsewhere (including the 
United States); that it is possible to organize or acquire the stock 
of acompany in these foreign countries at a very nominal capital 

Mr. McHueu. May I ask. you here, in order to get clear what we are 
talking about, you speak of clients controlling large volumes of life 
and disability insurance who requested your opinion. What type of 
people are you speaking of ? 

Mr. Founrarn. Financial organizations who control particularly 
credit, life, health, and ace ident insurance on their financ ing. 

Mr. McHwvar. These are banks? 

Mr. Founrarn. Banks, finance companies, building and loan associa- 
tions, savings and loan associations who have mortgage protection 
insurance. 

Mr. McHucu. How do you mean they control this business? 

Mr. Fountain. Well, it doesn’t mean that they control it 100 per- 
cent. But if they have a choice as to the company to which it goes, 
it is Very simple. 

If their customer does not have any particular company to put it 
into, why they put it into their company, the company that they 
represent, or that they have some connection with, 

Mr. McHvueu. They are affiliated with that insurance company? 
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Mr. Fountarn. Affiliated either through ownership or age Ney coy 
nections or some other way. I use the word “control” there no; ‘ 
a legal matter but as a practical matter, Mr. McHugh. Mave | made 
myself clear ? 

Mr. McHouen. Yes, thank you. 

Mr. Founvatn (proceeding with his statement). And that ¢] 


Nea 


companies under their charters can write or accept reinsurance of 4) | 


types of insurance. 

Quite naturally, the clients were interested in the apparent tax-fre 
feature of such foreign corporations. They were also interested jy 
the fact that a foreign i insurance corporation can write or ac cept rein. 
surance of all types. of insurance. As a result of these inquiries ye 
started a research of the laws of these foreign countries and the ap. 
plicability of our Internal Revenue Code to such an operation. 

We found that in a number of foreign countries insurance com. 
panies do not pay income tax on earnings, and that in some of thes 
foreign countries they can write or ac cept reinsurance on all type 
of insurance. We also found in some for elon countries that the lay 
does not provide for minimum capital and surplus, and that an ip. 
surance company can be there organized with a very small capital 
investment. 

Mr. McHvar . Can you give us some idea of what your findings 
showed concerning w hat it actually cost to establish insurance or re. 
insurance companies? 

Mr. Fountrarn. A thousand pounds, English pounds, in the Bia 
hamas, for example. 

Mr. McHven. That is about $2.85 ide the pound? 

Mr. Founratn. About $2,800; yes, sir; roughly that. 

Mr. McHwven. Did you check in ae other countries besides the 
Bahamas? 

Mr. Fountatn. Principally there. 

Mr. McHvueu. Did you have occasion to check in Liechtenstein? 

Mr. Founrarn. I did not; all I know is purely hearsay on that. 

Mr. McHvuen. What is your information ? 

Mr. Founrarn. That it is very small over there. I can’t give you 
the exact amount. 


Mr. McHucn. Would the same be true with reference to the income — 


tax situation in Liechtenstein ? 
Mr. Fountain. That is my understanding of the law; yes, sir. 
We also found that if the reinsurance treaties are executed in the 
country in which the insurance company is organized the company 
can accept reinsur ance from outside its territorial limitations. 
Consideration was given to section 881 of the 1954 Internal Revenue 
Code, which provides in substance that in the case of every foreign 
corporation not engaged in trade or business within the United States 
there is imposed in lieu of other taxes a tax of 30 percent of the 
amount received from sources within the United States as “* * * 
premiums * * *.” This tax is required to be withheld by the US. 
citizens who make the payments to the foreign corpor ations. 


Mr. McHven. Mr. Fountain, before we continue with your analysis | 


of the law, I think it would be helpful if you could make clear ‘for 
the subcommittee exactly the factual situation that is involved her 
so that we can see the full picture. 
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Mr. FounrTAIN. The factual situation is that finance companies, Sav- 
ings and loan companies, and banks and other institutions who have 
an opportunity to control this type of business became interested in 
either owning or controlling directly or indirectly companies say in 
the Bahamas, the American company, an American company such as 
American National Insurance Co., to write the business directly, and 
reinsure it to the companies owned or controlled by the people who 
actually originatea the business. oo ' 

"Mr. McHveu. The company actually originating the business, the 
lending institution, would place the business directly with an ad- 
mitted American Insurer? ae 

Mr. Founrain. Yes, sir; such as American National, with the un- 
derstanding that it would in turn be reinsured by it to their wholly 
owned or controlled Bahamian company. 

Mr. McHveu. When you say wholly owned, you mean the finance 
companies ? ' 

Mr. Fountain. It might be the finance company. It might be the 
owners of the finance company. It might be some affiliated corpora- 
tion. It might be an employees trust fund or pension fund. 

Mr. McHveu. But someone connected with the company or people 
who originally controlled the business ¢ 

Mr. Fountain. Yes, sir; so that they in the long run would par- 
ticipate in whatever profits might be made by the reinsurance through 
their own Bahanilan company. 

Mr. McHvuar. These arrangements provided for 100 percent rein- 
surance of the risk with the foreign reinsurer ? 

Mr. Fountarn. That was the way it was approached; yes, sir. 

Mr. McHueu. So the substance, in fact, is that the American com- 
pany is really a fronting operation. It is merely a conduit by which 
the money passes into the hands of the foreign reinsurer ? 

Mr. Founrarn. You might draw that conclusion, sir. But it was 
supposed and was intended to be an actual insurance transaction where 
the American company would be lable, responsible for all claims. 

Mr. McHvueu. It was understood that in the event of a major loss, 
the liability really being assumed, it would be paid by the foreign 
reinsurer 

Mr. Founraty. Would be reinsured to and payable by it, but, of 
course, the American insurance company remains liable on its policies 
that it issues ; yes, sir. 

In our research we found a Treasury ruling (1.T. 1359 C.B. 1922, p. 
292) which holds that domestic insurance brokers who were unable to 
obtain certain types of insurance coverage from domestic companies 
and placed the risks through foreign brokers with foreign companies, 
were not required to withhold under the 1918 and 1921 Revenue Act 
provisions, which section 881 supersedes. 

Certain tax experts with whom we advised were of the opinion that 
this Treasury ruling was favorable to the proposed plan. It was our 
opinion that the facts upon which this Treasury ruling was issued 
differed greatly from the facts of the proposed plan. As a result, we 
reached the conclusion that there was grave doubt whether this ruling 
would apply to the proposed plan, due, among other reasons, to the 
fact that the reinsurance could easily be obtained from a domestic 
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company on the same terms of the treaty executed with a foreign jy, 
surance company. 

Mr. McHucu. Mr. Fountain, the section of the Internal Reveny 

Code you are speaking of, 881 and the sections which follow that, 
refer toa 30-percent w ithholding tax on this kind of business ? 

Mr. Fountain. Yes, sir. 

Mr. McHven. The question is whether or not this 30-percent with. 
holding tax applies to these reinsurance transactions. 

Mr. Fountaty. That was what we were concerned about and par. 
ticularly from the viewpoint of my representation of American \ 
tional Insurance Co., with the thought that over a period of Years, 
if this plan developed into a rather Jarge plan, and millions of dol. 
lars of premiums were reinsured, and the Treasury Departmen 
should decide that the 30 percent should have been withheld, my 
client would be in a predicament. 

Mr. McHvucnu. During the course of discussing this with your client. 
was it contemplated that this business could develop into millions of 
dollars of premiums ? 

Mr. Fountatn. It was; yes, sir. 

Mr. McHven. Will you tell us whether or not the 30-percent with. 
holding tax is just a natural withholding tax or is that the actual tax 
that is due under that section 4 

Mr. Fountain. It is my understanding that it is the tax that is due. 
but that must be withheld. 

Mr. McHven. It isthe actual amount of tax that is owed? 

oe Fountatn. Yes,sir. That is my understanding of the law. 

I do not hold myself as a tax expert, because I went to what I cop- 
sidered tax experts. Iama general practicing attorney and have some 
knowledge of the tax law. But I do not want to pose as a tax expert. 

It is my understanding that that is the tax, and that it is required 
to be withheld. 

There has been a terrific expansion in the insurance industry i in the 
United States since 1922 when Treasury Ruling I.T. 1359 C.B. 19%, 
page 292 was issued. At that time, without a doubt, there were cer: 
tain types of reinsurance that were not available from domestic com- 
panies. At the present time this situation does not hold true, and if 
the above ruling does not apply to the proposed plan, then the do- 
mestic carrier writing the business could be required to withhold 30 
percent of the premium for the Treasury. 

After concluding our studies we felt that the present law and 
regulations are not sufficiently clear and that we could not safely ad- 
vise a client to organize or acquire such a foreign company for the 
purposes above outlined without first obtaining a ruling by the 
Treasury Department on the question of whether or not the 30-percent 
withholding under section 881 of the Internal Revenue Code would 
apply. In order to get a ruling from the Treasury Department it is 
necessary to submit a formal request for ruling accompanied by a 
proposed reinsurance treaty with an existing foreign insurance cor- 
poration. 

Therefore, it was necessary for us to cause to be organized the 
Scottish & General Insurance Co., Ltd., of Nassau, Bahamas. This 
company has been chartered and we have caused to be submitted to the 
Treasury Department a request for a ruling on the proposed plan of 
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operation. The proposed reinsurance treaties are attached to the 
request for a ruling. Those participating in the organization of this 
Bahamian corporation have complied with section 6064 of the Internal 
Revenue Code, which is the requirement as I think you know, sir, of 
reporting the organization of any foreign corporation. 

We have advised our clients who have approached us on this matter 
as to our actions and have recommended to them that they take no 
steps to organize or acquire the stock of a foreign insurance com- 

anv until we have a ruling from the Treasury Department on the 
request submitted. 

It is not our purpose to recommend a governmental policy to this 
committee, but we feel that the applicability of section 881 of the 
Internal Revenue Code to this type of operation should be more 
clearly defined. 

Mr. McHven. Mr. Fountain, is the only Treasury ruling which 
you found on this subject the one you referred to in your statement ? 

“ Mr. Founrarn. No, sir. There were subsequent rulings, but I did 
not get any more consolation out of them than I did out of that one. 
There were two or three other subsequent rulings. 

Mr. McHven. I understand your position to be, in substance, that 
with reference to this original 1922 Treasury ruling, the reason they 
found section 881 not applicable to a large extent was because of the 
fact that this was the kind of business placed by a foreign insurer, and 
that this kind of business was not. available in the American market. 

Mr. Fountatn. That, sir, seemed to be emphasized in the ruling. 

Mr. McHveu. It would be your position that with reference to the 
problem which your client brought to you, it could not be shown that 
that type of situation existed here ? 

Mr. Founraty. That was a fact that I could not escape in my think- 
ing, sir. 

Mr. McHven. In other words, any American company taking this 
risk in the credit life business, if it wanted to reinsure any portion of 
this risk, would find any number of willing and able insurers in the 
United States ready to participate in that business ? 

Mr. Founratn. To our knowledge, that was true, sir. 

Mr. McHvecn. Was it ever indicated to you, or do you have any 
information you can tell the committee, approximately what the net 
profit to the foreign reinsurer would be on this type of business ? 

Mr. Fountatn. That is difficult to determine. It would depend con- 
siderably on the loss ratio, and would depend considerably also wpon 
the amount of commission paid in the acquisition of the business. 

I would have to estimate that because it could run anywhere from 
20 to 30 or 35 percent perhaps, depending largely on the amount of 
commission taken in the writing of the business. 

Mr. McHveu. The amount of commission taken by the—— 

Mr. Fountatn. The originators of the business: yes, sir. 

Mr. McHven. That is the lending institution or someone connected 
with it? 

Mr. Founraty. Yes, or some agency to whom they turn the busi- 
ness. 

Mr. McHveu. Was it contemplated that the agents’ commission 
would be waived in this case? In other words, instead of taking the 


agents’ commission, this business goes into the direct insurance, which 
in turn is reinsured ? 
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Mr. Founrain. That would be true in some instances, and not } 
some instances. : 

Mr. McHvueu. You have some information concerning the approx. 
mate loss ratio in this type of business ? 


Mr. Founrain. I am not an expert in that line, but I have genery 
information on that; yes, sir. 


Mr. McHuen. Rough ly what would you say is the loss ratio j 
this type of business ? 

Mr. Fountain. In the companies of which I have knowledge, 
which I represent, it will approximate 40 to 42 per 

Mr. McHvcu. We have had information ucaished to us that the 
nationwide loss ratio on this type of credit life business is jy 
neighborhood of 25 or 26 percent. 


and 


1 the 

Mr. Founrary. On thie life, yes, sir; from 25 to 30 percent on ¢] 
life, but on the disability, sir, it runs higher. 

Mr. McHveu. But on the life, it would be about 25 pere nt f 

Mr. Founrar. Itin many instances runs a little i. ‘yr than that, 

Mr. Mcliluen. Saxieeuaiate what would be the expense ratio! 

Mr. Fountain. The expense ratio would be approximately- 
and profit—approximately 20 percent. 

Mr. McHueu. That includes agents’ commissions ? 

Mr. Founrarn. No, sir. 

Mr. McHueu. Approximately 20 percent? 

Mr. Founratn. Yes, sir, 15 to 20 percent. 

Mr. McHuen. So that there is roughly 50 percent available to the 
foreign reinsurer for prof it and any produc ing agents’ commissions! 

Mr. Fountain. That would be true on the figures you have given, 
I might say, sir, that I believe that I can safely say that the con \pany 
that I represent here has a somewhat higher loss ratio. 


expense 


Mr. McHven. On this volume of business which could run, AS Vor 


state, in the neighborhood of 50- per ‘cent profit, if this business had 
been generated by companies existing in the United States, that volume 
of profit would then be subject to the normal corporate tax rates that 
now apply in the case of life insurance companies? 

Mr. Founrarn. If they retained it and did not have some sort of 
an earned refund basis that they gave for experience rating, which is 
not unusual in the business. I don’t believe that the companies make 
that much on it. 

Mr. McHueun. But as a result of reinsuring it in a forei “ign country 
in this manner, this means that no American income tax is now paid 
on that business? 

Mr. Founratn. That would be the effect, yes, sir. It would be the 
effect if this was the proper procedure and a permissible procedure, 
and the 30-percent withholding did not apply. 

Mr. McHuen. How would the producing company, the savings 
institution, which in turn owns the reinsurer or someone connected 
with him owns the reinsurer—how would they be able to get that 
money back into this country ? 

Mr. Founrarn. That is one of the problems that I pointed out to 
the client, that there are certain sections of the code in which you have 
to show certain facts in a liquidation, for example. It would have 
to be brought back either as ordinary dividends or as liquidation 
dividends, one of the two. 
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Mr. McHuer. If it comes back as ordinary dividends, it is subject 
to normal tax rates ¢ 

Mr. Fountain. To the stockholder, yes, sir. But it could be a wholly 
owned subsidiary of a corporation, or it might be entitled to the de- 
duction, 85-percent deduction. 

Mr. McHvaeu. Does 85-percent dividend deduction exist today un- 
der the new life insurance tax bill? 

Mr. Fountatn. That is the question, that is the question. I know 
there isa great deal of discussion on that. 

Mr. McHveu. Would it be possible to collapse the foreign reinsur- 
ance company and bring it back and pay capital gains? 

Mr. Fountain. That is what Iam talking about, a liquidation of the 
company, and bring it back under the capital gains statute, yes, sir. 

Mr. McHueu. So it would be a substantial advantage to do busi- 
ness in this way ? 

Mr. Fountatn. Yes,sir. It could be done that way. 

Mr. McHuen. Is it possible also that the profit obtained abroad 
could be brought back into this country as invested capital on which 
the company would pay an income tax only on the income produced 
from that capital ¢ 

Mr. Founrarn. That would be possible, yes, sir. 

Mr. McHven. Then by virtue of having this capital at their dis- 
posal, wouldn’t this greatly improve the position of the lending in- 
stitution to do business ? 

In other words, isn’t it true that this is almost the essence of the 
lending institution, to have the capital funds available in order to in- 
crease your borrowing power ? 

Mr. Founrarn. That is correct, ves, sir. 

Mr. McHven. So that even if used in this way, it would be a great 
asset for someone who is in the lending business ? 

Mr. Fountain. It would be desirable, yes, sir, to the lending institu- 
tion. 

Mr. McHuen. To your knowledge, are there any companies pres- 
ently engaging in this type of operation ? 

Mr. Fountatn. I have heard rumors but have no information, and I 
couldn’t give you the name. I have heard that some have done it, but I 
would not want to testify that they have, because I do not know. 

All I know is that I have advised my clients not to do it until 
the matter is clarified. I will say this. We are not asking any par- 
ticular thing. If it can be done lawfully, we are asking the Treasury 
Department to tell us that it ean be done, and we want to know whether 
wecanor not. If it can’t, why we want to know that. 

Senator Harr. Mr. Fountain, to your knowledge is there much of 
this going on? 

Mr. Founrarn. Not to my knowledge, no, sir. I do not know. 
The insurance business, sir, is a business like the Army. It is full of 
rumors. 

I have heard rumors that several companies have been so organized. 
But I could not tell you who has done it or the names of the com- 
panies or any of those facts, because I have not had access to the 
information. 

I have heard people say that they would like to do it, if some- 
body else is doing it, “Why can’t we doit?” But I have advised them 
in each case to wait until they felt they could do it safely. 
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Mr. McHven. Mr. Fountain, just on the question of policy, couly 
you give the subcommittee the benefit of your views as to whethe; 
or not you think that the policy should be encouraged whereby eon. 
panies can reinsure 100 percent in a foreign company and thus ayoj d 
the payment of all American income taxes ? 

Mr. Fountary. I came up here with the avowed purpose of no 
suggesting policy to this committee, as I stated. I don’t think th 
I should attempt to, sir. 

I think that I have shown that I view the proposed plan with a 
good deal of apprehension, because of that apparent factor in j 
but I don’t think that I should express an opinion as to what this 
committee should do. 

Senator Harr. I think, Mr. Fountain, you have been helpful to 
the committee nonetheless. 

Mr. Founrarn. Thank you. 

Mr. McHuen. That is all, Mr. Fountain. We appreciate your 
coming. 

Senator Harr. The committee will adjourn until 10:30 a.m. to. 
morrow, at which time there is scheduled for testimony the spokes. 
man for American Bankers Insurance Co. of Miami, and Mr. Stew: art 
Hopps. 

(Whereupon, at 5 p.m., the subcommittee adjourned, to reconvene 
tomorrow, Thursday, May 26, 1960, at 10 :30 a.m.) 
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THURSDAY, MAY 26, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON 'THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:40 a.m., in room 
9298, New Senate Office Building, Senator Joseph C. O'Mahoney pre- 
siding. 

Present : Senators O’Mahoney and Hart 

Also present : Donald P. McHugh, counsel : Nicholas N. Kittrie, coun- 
sel for the minority ; Louis Rosenman, attorney ; Paul S. Green, edi- 
torial director ; and Gi: adys E. Montier, clerk. 

Senator O’MAanonry. ‘The committee will come to order. 

Mr. McHugh, what is your plan for this morning ¢ 

Mr. McHven. The first witness is Mr. Stewart B. Hopps, Belvedere, 
Calif. 

Senator O’Manonry. How do you do, Mr. Hopps. You may be 
seated. 

Mr. McHven. Mr. Hopps has with him his attorney, Mr. Fleishell. 

Senator O’Manoney. Proceed. 

Do you solemnly swear, sir, that in your evidence here you will tell 
the truth and nothing but the truth, so help you God 4 

Mr. Horps. I do. 

Senator O°’Manoney. Thank you. 


TESTIMONY OF STEWART B. HOPPS, BELVEDERE, CALIF., ACCOM- 
PANIED BY J. EDWARD FLEISHELL, COUNSEL 


Mr. FietsHet.. Before the meeting commences, Mr. McHugh, if I 
may, Mr. Hopps has prepared a statement of his qualifications to dis- 
cuss the questions of insurance that might come before this committee. 
As well, we prepared a statement which Mr. Hopps would like to read 
at this time, if acceptable to the committee. 

Senator O’Manonry. You may proceed. 

Mr. McHveu. Mr. Hopps, if you would set forth your qualifications 
and your experience in the insurance industry, and I am wondering 
if you would do that as precisely as possible, and then begin with the 
reading of your statement. 

Mr. Horrs. I started in the insurance business in 1920, worked in 
the Pacific coast department, the Firemen’s of Newark, Glen Falls 
of New York, and Security of New Haven. 

I then became an agent, broker, adjuster, appraiser with a New 
York insurance brokerage firm; then underwriter and placer for C. P. 
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Stewart & Co. of New York and London, who were brokers, under. 
writers, and insurance company managers. 

In 1928, I became assistant secretary, then later vice president, anq 
later executive vice president and director of the American Merchanj 
Marine Insurance Co. of New York. 

When the American Merchant Marine Insurance Co. merged jts 
business with the National Union of Pittsburgh, I became asssistan} 
to the president of that concern. 

In 1932, I became a partner with the firm of Stevens & Hopps, US, 
general agents and managers of the Pearl Assurance Co. of London, 
then the second largest company in the world writing fire, marine, and 
allied lines of insurance. 

During the same period, I was general agent, director and senjor 
executive officer of the Monarch Fre Insurance Co. of Cleveland, Ohio, 
the Eureka Security Fire & Marine Insurance Co. of Cincinnati, Ohio, 
and the Southern Insurance Co. of Charleston, S.C. 

I then became director and paid adviser to the Rhode Island Ip. 
surance Co. of Providence, R.I., Merchants Insurance Co. of Prov}: 
dence, the Alliance of France, Louisville Fire & Marine Insurance 
Co., the Gibraltar Insurance Co., the Fiume of Italy, La Metropolitan 
of Cuba, La Estrella of Uruguay. 

In 1945, I was still director of most of the foregoing plus chairman 
of the board of the Rhode Island Insurance Co., president of the Pi- 
oneer Equitable Insurance Co., vice president of William Penn Fire 
Insurance Co., and president of the National Insurance Co. of Denver. 

I have a statement. I have outlined this in detail, Mr. McHugh, 
I have skipped through it hurriedly. I have a statement, however, 
which I would like to read, if I may. 

Mr. McHuen. Go ahead, sir. 

Mr. Hoprrs. I have spent all my mature years in the international 
insurance and reinsurance field. 

A good many years ago I became convinced that insurance was so 
fnndamentally interstate and international in character that it was 
literally impossible for any one State to properly regulate this 
industry. 

The interstate controls attempted by the Insurance Executives Asso 
ciation, the Interstate Underwriters Board, the Western Underwriters 
Association, the Southeastern Underwriters Association, and similar 
company bodies as well as the interstate controls by State insurance 
departments acting in concert in the name of the National Association 
of Insurance Commissioners, all seemed to me to be cumbersome, in- 
effective, creators of monopolies, and in many cases completely at 
variance with State and Federal laws. 

Under the circumstances I welcomed the opportunity to work with 
Assistant U.S. Attorney General Thurman Arnold in his preparation 
of his antitrust case against the organized American insurance 
companies. 

When I first conferred with Judge Arnold’s assistant, Frank EI- 
more, it was the Department of Justice plan to start proceedings 
against the Wesiern Underwriters Association as the bribery convic- 
tion of a Missouri insurance commissioner in connection with rate 
fixing cases under the guidance of Western Underwriters Association 
counsel gave a high moral purpose to the institution of suit against 
the monopoly. 
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J, as much as anyone else, persuaded the department that the clearly 
monopolistic written and published regulations ef the South Eastern 
Underwriters Association gave a much sounder basis for action. — 

Through my intercession the Government hired as special assistant, 
Henri Morin, formerly insurance commissioner of Rhode Island, and 
I spent much time aiding the Department of Justice on technical 
details. 

The U.S. Government won the S..U.A. suit, but the freedom of 
competition which I had looked forward to as aiding the whole insur- 
ance industry was largely nullified by allowing the st raitjacket of 
an all industry bill on uniform rates, practices, and conditions to be 
sponsored by the Insurance Executives Association and then made 

art of the law of nearly all the States. 

Mr. McHvueu. Mr. Hopps, in what way did that all-industry law 
result in a straitjacket that you speak of 

Mr. Horrs. Fundamentally, it established regulations for control- 
ling rates, rules, in some cases even commissioners, uniform forms, 
uniform practices, and took away the very freedom of market which 
has made it possible for Lloyd’s, London, and other nonadmitted car- 
riers to compete so suecessfully with the “cnerican market. 

It froze into the law of most States the very things that were being 
fought in the Southeastern Underwriters suit. 

Mr. McHvueu. Did these laws make it difficult, or impossible in 
some cases, for the American companies that were admitted and 
licensed to freely compete ? 

Mr. Horrs. In some cases it actually made it impossible because 
the basic of the law would give to the Commissioner and his deputies 
the right to determine the adequacy of rate or inadequacy of rate. 

It is a very diflicult thing, indeed, to prove that you should be 
reducing rates when you have had no experience on that, except your 
own judgment. 

Since the experience was all compiled by associations and not broken 
down the way you would like, it takes some time to persuade the various 
departments on commissions and on rates. 

During that time, very frequently the ship has sailed, and the busi- 
ness has gone to a nonadmitted market. 

Mr. McHueu. Are these associations you speak of the so-called rat- 
ing bureaus, trade associations ? 

Mr. Horrs. By and large, in the various State departments the 
rating bureaus which used to be controlled by the insurance companies 
went over almost in toto to the State when the State passed these 
laws. 

So you have the same personnel, the same connections, and, gen- 
erally speaking, the same philosophy of insurance. 

Mr. McH ven. Continue, sir. 

Mr. Horrs. In recent years I have seen what I believe to have been 
a perfectly responsible and solvent insurance company wrecked by 
State insurance departments taking sides in a factional dispute among 
that company’s directors and I have been impressed with the inade- 
quacy of examination by an individual State and of the impossibility 
of making proper interstate examinations under the rules of the Na- 
tional Association of Insurance Commissioners just as long as the 
varying States have radically different laws as to capital requirements, 
reserve requirements, and admissibility of assets and reinsurance. 
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IT have been equally impressed with the absolute necessity of a fps 
world market for insurance and reinsurance and of the impossibility 
of placing large catastrophe type risks without the support of th 
world market. 

However, I do feel that Federal law should give insureds and yp. 
insureds a guarantee as to service of suit and of ability to secure judg. 
ment against assets in dollars. 

Though my public stand on this matter has already cost me dearly, 
Tam still unequivocally in favor of Federal regulation of the insup. 
ance business. 

Mr. McHven. Mr. Hopps, you have been engaged in business jy 
the United States asa reinsurance broker ? ; 

Mr. Hopps. Yes. 

Mr. McHver. In the course of that business, have you had occasion 
to act as a surplus line broker for the placing of insurance direetly jn 
the foreign market ? 

Mr. Horrs. No. I have acted as a reinsurance broker rather than as 
a surplus line broker. 

Mr. McHver. Do you have information and knowledge concerning 
the operation of so-called surplus line operators? 

Mr. Hopes. [have quite a knowledge of it, I believe. 

Mr. McHveu. Based upon your experience in this industry over the 
vears, can you tell the subcommittee something of the nature of the 
State regulation of surplus line operations, pointing out, if you ean, 
what, in your opinion, are any defects in either the State laws or in 
the administration of those laws? 

Mr. Horrs. Mr. McHugh, the first ge eorniate ul, if it can be called a 
defect, is that many large insurers—I don’t mean numerically con- 
pared to the total number of insureds in the United States, but I 
mean large in amounts of money, people such as Sears, Roebuck & 
Co., the Standard Oil Co. of New Jersey, the United States Steel— 
avail themselves of what is called freedom of contract under the 14th 
amendment to the Constitution, and place directly abroad big ex- 
cesses and big catastrophe coverages. 

Largely, the brokers that service the rest of their business avoid 
handling this, and thus deprive their assureds of service, because of 
the conflicting laws of the various States as to surplus line brokers; 
whereas an assured, it has been pretty generally agreed by the courts, 
has the right to place where he pleases and when he pleases. 

The States in most. cases have very specific laws under which they 
ean regulate and control any licensed brokers and agents in that 
State, and they place certain restrictions on what a licensed broker 
and agent can do from a surplus lines standpoint. 

That varies greatly with the States. Florida, for example, has a 
very tight law, and ‘has a published list of acceptable surplus line 
companies. 

A broker, if he is to keep his license in that State, can only place 
surplus lines with those companies and collect a commission and serv- 
ice the business. 

Mr. McHven. Does Florida have an approved list of surplus line 
operators or do they publish a list of the types and kinds of surplus 
line insurance which can be exported ? 

Mr. Hopes. No. They publish a list of approved surplus line car- 
riers. Illinois also has a list of approved surplus line carriers. 
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Senator O’Manoney. Are these admitted ? 

Mr. Horrs. These are not admitted. 

Senator O’Manoney. What is the difference, then, between an 
approved insurer and an admitted insurer? _ 

Mr. Horrs. Fundamentally, an admitted insurer subscribes to the 
rates, rules, and conditions of the State, and is examined by the State 
and by the State examiners. 

A nonadmitted insurer keeps complete freedom as to what rate it 
wishes to charge, what form it wishes to write, and all that it does is 
fle with the insurance commissioner certified copies of its annual 
statement transferred to U.S. dollars. 

There are, generally speaking, three classes of nonadmitted or 
surplus line carriers. The first, and in my humble opinion the most 
dangerous classification, is the completely nonadmitted carrier. That 
isa company which just will not file statements with any insurance 
commissioner; will not put up any deposits in the United States; 
will not grant service of suit to U.S. citizens; but says, “If you want 
to do business with us, come to Spain, come to England, come wher- 
ever vou want. Deal with us here.” 

Now that classification of company has had losses to the American 
public. There have, however, only been two that I can trace that are 
above being insignificant in the last 10 years: The SNAR, Society of 
North Africa Reassurance failed. You may recall the scandal in 
France when a drug killed many people and they had a malpractice 
policy on this which cost them several millions of dollars, and they 
failed. 

That cost, I would think probably in the United States, based upon 
their liquidating statements and so on, about $100,000 to U.S. policy- 
holders. 

Mr. McHucu. How much did you say ? 

Mr. Hopes. About $100,000. 

Mr. McHvuer. When was this? 

Mr. Horrs. About 5 years ago. 

Mr. McHueu. Are you speaking now of companies which are in the 
class of nonadmitted surplus line ? 

Mr. Horrs. Completely nonadmitted. 

Mr. McHvuen. Nonadmitted surplus line operators who do not main- 
tain American dollar deposits 

Mr. Horrs. And do not have service of suit clauses in the United 
States. 

Mr. McHven. Isn’t it true that none of the State laws, or most of 
the State laws, with reference to nonadmitted surplus line carriers do 
not require deposits? 

Mr. Horrs. That is true. Asa matter of fact, the next failure, and 
the largest failure that I know of in the foreign insurance market in 
20 years, was the failure of the British Commercial Insurance Co. last 
year. In the statements filed with the Board of Trade in London, the 
British Commercial shows that it has U.S. liabilities of approximately 
$5 million, of which. oddly enough, the greatest amount of loss to the 
public has been in two States, which otherwise and for local companies 
have very strict regulations, namely, the States of California and New 
York. 

The State of California policyholders suffered the greatest loss of 
all in the failure of the British Commercial. 
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Mr. McHvueu. In what form was British Commercial doing busi. 
ness in the United States? ihn 

Mr. Hoprs. Completely nonadmitted, as far as assets are concerned 
although they did file service of suit clauses in certain States, 

Mr. McHuen. As asurplus-line operator ? 

Mr. Hopps. As a surplus-line operator, but they did not file any 
balance sheet or have any U.S. assets. 7 

Senator O’Manonry. Speaking of these particular foreign ingpp. 
ance companies that are non: admitted in the United States and make 
no reports to the United States, I am wondering if they are required 
to make any proof of financial soundness to the governments of theip 
own countries / 

Mr. Horrs. By and large, yes. There are some exceptions, the 
exceptions being that the capital requirements in some countries such 
as Lichtenstein, the Bahamas, some of the West Indies, Hong Kong. 
places like that have a very low capital requirement and all they have 
to do is have a certification of unimpaired capital. 

Senator O’Manonery. Do you know of any foreign companies that 
do business in the United States through brokers or agents which do 
not havea large capite al structure ? 

Mr. Horrs. Oh, there are many, Senator. It would take a long 
time to list the ‘mi. If I had my manuals with me—I will be glad to 
prepare a list for you. I could think probably of a hundred. 

ae O’Manoney. Will you please prepare such a list? 

Horrs. All right. We are speaking now, as I understand it, 
ister. of completely nonadmitted carriers, what 1 call category 
No. 

Senator O'Manonry. And chartered in foreign countries which do 
not require much capital structure. 

Mr. Horrs. Rieht. 

T will give you what will perforce be an incomplete list, since I can 
only use the recognized manuals that I secure from abroad. 

Senator O*Maionry. Very well. 

Mr. Horrs. Now there is a second category of nonadinitted carriers 
which constitutes alien insurance companies; for example, companies 
outside of the United States. 

In insurance nomenclature we call foreign companies a company 
from another State and we call alien companies those outside the 
United States. 

There is a second classification of alien carriers, I had better say— 
because Lloyd’s is not a company—that do a tremendous business in 
the United States, and have done a tremendous business: 83 of these 
carriers, as of December 31, had U.S. trust accounts and had appointed 
either attorneys or insurance commissioners for service of suit. These 
nonadmitted carriers have never had a loss to policyholders in the 
United States. 

I noticed that you yesterday were discussing the International 
Guaranty of Tangier. That was one such company. There was not 
a dime’s loss to a policyholder or creditor in the United States. 

Mr. McHvuenu. What kind of business does International Guaranty 
of Tangier write primarily, Mr. Hopps? 

Mr. Horrs. When I was placing business with the company orig- 
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drivers who could not obtain coverage readily elsewhere, malpractice, 
risks of that type. 

After its ownership changed, it went into the guarantee of savings 
and loan deposits, the guar: antee of mortgages, and similar. 

Mr. McHucu. When did you first became associated in any capac- 
ity with Internat ional Guaranty ? 

“Mr. Hopes. I am not sure whether it was late in 1956 or early in 
1957. Right at that period. 

Mr. McHven. And what was your connection with the company 
at that time, either late in 1956 or early i in 1957? 

Mr. Horrs. A broker, handling reinsurance for them and placing 
reinsurance with them. 

Mr. McHveun. Is that your only connection with that company at 
that time ? 

Mr. Horrs. That was the only connection I had at that time. 

Mr. McHven. Did you then, or did you subsequently, ever re- 
ceive any commissions or fees as adviser to that company ? 

Mr. Horrs. Yes. The company was sold to a C hieago group 1D 
a series of tr: ansactions which started in, I believe, October 1957, and 
it was agreed that I woul | be paid an advisory fee in lieu of a cash 
commission and then given a contingent fee on the underwriting 
profits de veloped by these people. 

Mr. McHven. What was the amount of the advisory fee? 

Mr. Horrs. I got $2,000 a month. 

Mr. McHvueu. How long did you receive this fee of $2,000 a month? 

Mr. Horrs. I regret to appear idiotic, but I didn’t receive it. 

Mr. McHvucnu. Why is that? 

Mr. Horrs. There were constant changes in the internal affairs and 
grouping of the company, and they were waiting for their audit. 
They employed an a 1uditor whom they sent abroad. He didn’t finish 
his audit until some time in April, and by that time difficulties of the 
company with the California department caused their owners to think 
that my personal feuding with Mr. McConnell, of the California 
Insurance Commission had caused them trouble. 

They figured that it was liquidated damages to forget paying me. 

Mr. McI Iver. So you never received any advisory fees from the 
company in connection wtih any advice or any work you did for 
International Guaranty ¢ 

Mr. Hoprs. I have never received any advisory fees. A corpora- 
tion in which I was interested up to the time of this transfer did 
receive commissions on various surplus lines placed with them. 

Mr. McHvuen. What is the name of that company ? 

Mr. Horrs. That was the United States Marine & Foreign Securi- 
ties Corp. 

Mr. McHveu. Is that a company which is owned or controlled by 
you? 

Mr. Hores. It was at that time. 

Mr. McHvcn. What type of fees or commissions were paid t 
United States Marine and Foreign Securities? 

Mr. Horrs. It varied. We got 1 percent on certain surplus line re- 
insurance contracts which were on so-called quota share basis. We 
got © percent on some excess of loss contracts and on some straight 

47932—61— pt. 10 10 
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automobile placements and similar small items, and expensive to 
handle, we got 20 percent commission. 

Mr. McHvuen. Did any other companies in which you have an 
ownership, or of which you control the affairs, share in any Way iy 
the profits or in the ownership of International Gu: aranty of Tangier! 

Mr. Horrs. My son owned 10 shares out of, I believe a million shares 
I am not sure. He owned a thousand dollars worth out of a MHillion 
dollars worth, which we kept more or less to keep a window into the 
company so I could know something that was going on. 

Mr. McHueu. How many shares of stock did you say were out. 
standing ? 

Mr. Horrs. I am not sure. I would say it was a million dollays 
worth, and he has a thousand dollars worth. I am not sure of the 
number of shares. 

Mr. McHveu. Is that the total amount issued or the total amount 
authorized / 

Mr. Horrs. Issued. I am not sure—— 

Mr. McHvueu. As of what time / 

Mr. Hopps. As of the date of the audit in June, June 28, 1958 

Mr. McHvern. Will you tell us under what name Internationa] 
Guaranty was operating in 1957 / 

Mr. Horrs. West Indische Heverzekering Maatschappij, S.A. 

Mr. McHvcit. Where are they located ? 

Mr. Horps. They were located in Tangier but they had filed for 
transfer to Curacao, Dutch West Indies. 

Mr. McHven. You said they had filed ? 

Mr. Hoprrs. They had, and had taken out Incorpor: ation papers 
there. If they had not been sold, they were going to transfer to the 
Dutch West Indies because the owners, the principal owners, of West 
Indische were worried about the trend of political events in Tangier, 

Mr. McHuen. West Indische did remain in Tangier? 

Mr. Horrs. When the new owners purchased the ¢ ompany, the name 
was changed to International Guaranty & Insurance Co. 

Mr. McHtven. What isthe date of that ? 

Mr. Hopes. The fall of 1957. 

Mr. McHvucn. Who were the new owners in the fall of 1957? 

Mr. Horrs. The new owners of record were Paul Van Wagner, Jr, 
Frank J. McAdams, Jr., and J. W. Erlich. 

Mr. McHvuern. Who were the beneficial owners ? 

Mr. Hoprs. Mr. Erlich was an owner for himself. TI do not truth- 
fully know the beneficial owners of the other two. I have heard con- 
flicting stories. 

Mr. McHveén. What stories can you tell us concerning the beneficial 
ownership of the others ? 

Mr. Horrs. I cannot give you testimony except hearsay on that, Mr. 
McHugh. 

Mr. McHveu. Did you or any of your companies ever have a bene- 
ficial ownership in any of the stock of the West Indische company, 
the predecessor company to International Guaranty ? 

Mr. Hoprs. Cert: ainly not in excess of 5 percent, and I think less 
than 1. 

Mr. McHven. Is that by any one company or by all, as a group! 
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- Tlorrs. No. I tried to draw a chart up at one time, figured 
ian ‘indirect way I could, and it didn’t come to 5 percent. 

Mr. McHvueu. Are you telling us that neither direc tly nor indirectly 
did you, or any of the « companies which you owned at that time or 
controlled, have an interest in West Indische in excess of 5 percent 
of the common stock of that corporation / 

Mr. Hores. Lam making that statement. 

Mr. McHueu. You are familiar with the testimony that was pre- 
sented here yesterday, 1 assume. 

Senator O’Manonry. Before you go into that, Mr. MeHugh, may 
[ask a question. You speak of ‘the owner and the beneficial owners. 
You named the owner. You do not name the beneficial owners; am I 
correct ? a 

Mr. Horrs. That is correct, because I am not in a position to name 
them. 

Senator O’Manonrey. Yes, [ understand. 

Were these owners whom you named incorporated / 

Mr. Horrs. Iam sorry, I don’t understand the question. 

senator O’Manonry. [lad the By ine orpor ited the conipany ¢ 

Mr. Horrs. No. 

Senator O’MAnoney. In what way were they owners? 

Mr. Horrs. I am sorry, Senator—— 

Senator OMaronry. Were they non —— 

Mr. Horrs. The West Indische, when it was formed, was owned by 
French, English and Spanish insurance brokers, company officials and 
bankers, because it gave a wonderful freedom of exchange in cur- 
rency in territories where there were verv severe restrictions on 
currency. 

Senator O'Manonry. Wasn’t it a chartered corporation ? 

Mr. Horrs. And it was chartered in Tangier and was owned by re- 
sponsible people. When I say that, and I do know who some of those 
people were, particularly Rene Mars, who was a Tangier and French 
banker, the de St. Phalles, Raymond Schmidt of the Alliance As- 
surance Co., and others. 

But I know that only because I dealt with them at the time of 
arranging the purchase of the company for the Chicago group. 

Senator OManoney. Have you read the charter / 

Mr. Horrs. Yes, I have read the charter. I have read the English 
translation of it, let me say. 

Senator O’Manonry. What kind of powers are granted, broad 
powers or stringent. powers / 

Mr. Hopes. Very extraordinarily broad. They could not be 
broader. 

Senator O’Manoney. In other words, it was like a blank check? 

Mr. Horrs. Almost. 

Senator O°Manonery. Then what about the application of this com- 
pany to go into Latin America somewhere 

Mr. Horrs. The company’s charter was excellent, but the reason for 
its existence, namely, the ability to reinsure there and reinsure back 
on the Continent and clear money into hard currency, no longer 
existed except for Spain. 

As far as England was concerned, the pound was getting stable. 
The frane allowed free exchange. The mark had become extraordi- 
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narily strong. So the reason for its old owners having the company 
no longer existed, and that was why I thought it was a good vehicle 
for the people in Chicago to buy. 

Senator O’Manoney. I am speaking now of an application yoy 
said which was made by the old company to go into some country in 
Latin America. 

Mr. Hopps. That is correct. 

Senator O’Manionry. What country ? 

Mr. Horrs. Into Dutch West Indies. 

Senator O’Manoney. Was the S| ation granted 7 

Mr. Horrs. No. The prelimin: ry papers were filed. The attop. 
neys’ fees were paid. The registratio1 was approved. TI have every 
reason to believe that the con npahy would have been able to transfer, 
but, meanwhile, it was sold. 

Senator O’Marronry. It was sold to Americans in Chicago? 

Mr. Horps. Control was sold to Americans in Chicago, 

Senator O’Manionry. So that the original owners, the incor porators, 
and those who came in under their leadership, sold out to the Chicago 
indivi Iu: ils? 

Mr. I Lopps. That is correct. 

Senator O’Manonry. Were they all Americans / 

Mr. Horrs. They were all Americans, with the exception of a few 
aa C tors’ qualify! Ing shares. 

ator 0} Manonry. Then you are telling us that American citizens 
Phew this foreign company to operate as a surplus line company 
in the United States ? : 

Mr. Horrs. That is correct. 

Senator O’Manonry. Did they have to make ap yplic ation to any 
governing power in the United States for permission to operate as 
an insurer anda guaranty company ? 

Mr. Horrs. They did not have to, but they did. 

Senator OManoney. Where? 

Mr. Torrs. The Vv mk ade application to become an approved surplus 
line carrier in Tllinois and they were put on the approved list. 

Senator OManonry. But not admitted 7 

Mr. Horps. Nonadmitted, but approved surplus line carrier. 

Senator O’Manonry. On what ground did the State of Illinois 
approve them? Did they file any showing of any finanaial respon- 

Mr. Horrs. An auditor forwarded a statement to the Illinois In- 
surance Department, as is provided by the Illinois law, transferring 
all of their assets to dollars at the current rate of free exchange. 

Senator O’Matrtonry. Do you know of any other foreign companies 
which belonged to Americans ? 

Mr. Horers. Not of my own knowledge. I am again in the rumor 
market. 

Senator O’Manonry. Do you have hearsay knowledge? 

Mr. Hoprs. Yes, I have hearsay knowledge. 

Senator O’Manionry. Would you say that it is a regular practice 
7 “agg icans to become the owners of foreign insurance companies! 

Horrs. No, it is not the regular practice. I would say it is 
“a oe not prevalent. 
Senator O’Manonry. What? 
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Mr. Hores. I would say it was certainly not prevalent. 

Senator O’Manoney. But there are some ? 

Mr. Horrs. There are some; yes. 

Senator O’Manonry. Asmany as 10? 

Mr. Horrs. I wouldn’t know of 10. I would think of about 
five. : 

Senator O’Manionry. Can you give the committee the names of the 
foreign companies of which you have heard, owned by American 
citizens 4 

Mr. Horrs. I would respectfully like to look that wp from my files 
and check some places. 

Senator O’Manionery. Very well. 

Mr. Horrs. I don’t want to doa stranger harm. 

Senator O’Manonry. You may do that. 

Mr. McHvuen. Senator, I would like to read into the record portions 
of documents which our subcommittee obtained under subpena from 
the attorney general of New York for the purpose of questioning Mr. 
Hopps. 

May I ask, Senator, that we at this time read only the pertinent 
portions of these documents with the understanding that subsequently 
we can have these documents photostated and made a part of the offi- 
cial record of this proceeding in full ? 

Senator OManionry. You may. 

Mr. McHuer. I would like to read now, Senator, from a document 
which was initially obtained from the files of Mr. Hopps, 44 Wall 
Street. It is a letter dated March 6, 1958, from Mr. Jacob Cohen to 
Mr. McAdams, Mr. Frank J. MeAdams. Jr. 

Will vou tellus who Mr. Jacob Cohen is, Mr. Hopps? 

Mr. Horrs. Mr. Cohen was a partner in the firm of, I believe it was 
Schwartz & Cooper, a Chicago law firm, who represented Mr. 
McAdams, and I believe the rest of the Chicago purchasers. 

Mr. McHveu. In connection with the purchase of an interest in 
International Guaranty ? 

Mr. Horrs. That is correct. 

Mr. McHuen. Senator, I won't attempt to read the letter in full. 
It sets forth the basis for the transfer of interest to the Chicago 
group, as testified to by Mr. Hopps. 

Senator O’Matrionry. This is the letter that was found in the files 
of the witness ? 

Mr. McHuven. From the files of Mr. Hopps at 44 Wall Street, 
Senator. 

Senator O’Manonery. Has he identified it? He has testified that 
Jacob Cohen, who signed that letter, was in that firm? 

Mr. McHvuan. Yes, he is the attorney, as Mr. Hopps stated, who 
represented Mr. McAdams in connection with the transfer of interest 
to the Chicago group of International Guaranty of Tangier; is that 
correct ? 

Mr. Horrs. That is correct. 

Senator O’Manoney. Go ahead. 

Mr. McHvcn. On page 3 of this letter Mr. Cohen says: 

I would appreciate it very much if you could secure for me a list of all the prior 
shareholders. 

Senator, he had previously been discussing the shareholders and the 
nature of their existing and prior interest in International Guaranty. 
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A list of all the prior shareholders and the respective number of shares jsgyaj 
to each of them. This will enable me to draft the agreement relating to the pur. 
chase of shares and the payment made to the corporation in exchange for the 
$500,000 of surplus notes. 

I would also like to have a photostatic copy of Stewart’s $100,000 note froy, 
the corporation which he used to purchase the 990 shares of stock, the certificat, 
for which was issued in the name of Mr. Erlich. 

T assume that the “Stewart” referred to there, Mr. Hopps, is you: js 
that correct ? 

Mr. Hoprs. Yes. 

Mr. McHven. Can you explain for the subcommittee the transaction 
that Mr. Cohen has described here ? 

Mr. Horrs. Not only in that paragraph, but in certain other par. 
graphs of that letter, it has been pretty conclusively proven that My. 
Cohen was not “au fait” of the entire transaction. 

Mr. McHven. Not what ? 

Mr. Hoprs. Not “au fait,” not cognizant of the entire transaction, 


You will notice elsewhere in that letter he states Mr. McAdams 


shares are from Mr. Mensik. I understand that has been denied jy 
court both by Mr. Mensik and Mr. McAdams. Mr. Erlich has publicly 
testified under oath that he never at any time held any shares for me, 

What Mr. Cohen was apparently referring to is that there was a first 
deal which we were going into by way of a subsidiary corporation, and 
that corporation was going to issue what is called a surplus contribu. 
tion note plus cash for the company. 

That deal fell down completely because the Chicago group fell out 
with the partner who was most active in it. They wanted to use the 
note, I gather, as a sample for drawing up the new note. 

Mr. McHveu. This statement mdicates that a check of yours was 
used. 

It says: 


A check from the corporation to purchase 990 shares of stock— 


and a $100,000 note from the corporation which you used to purchase 
990 shares of stock, the certificate for which was issued in the name of 
Mr. Erlich. 

This was approximately 20 percent of the value of the stock out- 
standing at that time; was it not ? 

Mr. Horrs. I would think so; yes. $100,000? Of the comnion 
stock, you are speaking? 

Mr. McHuen. Of the common stock. 

Mr. Horrs. Not the preferred. 

Mr. McHven. As described in his letter of March 6, 1958—and he 
doesn’t specify the time he was referring to, but at. least as of the time 
covered here—he was suggesting that Mr. Erlich was holding 20 per- 
cent of the common stock of this corporation for you as the beneficial 
owner. Youstate to this committee that this is not correct ? 

Mr. Hopps. I state that this is not correct. 

Mr. McHven. You further state to this committee that you did 
not at any time, you or companies with which you were connected, 
own any beneficial ownership in International Guaranty or its prede- 
ey West Indische, in excess of the 5 percent you previously re- 

erred to? 
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Mr. Horrs. That is correct. There were times when we contem- 
slated it, and tried to work out deals to that effect, but they were never 
-onsummated. 

Cenator O MAHONEY. I don’t quite follow this, Mr. Hopps: 

I would also like to have a photostatie copy of Stewart's $100,000 note from 
the corporation which he used to purchase the 990 shares of stock. 

Was there such a note ‘ 

Mr. Horrs. There was not such a note. 

Senator O’Manoney. You testified, did you not, that Mr. Cohen 
wanted that photostatic copy in order to prepare a note for a similar 
carrier ? es 

Mr. Horrs. May I amplify my statement, Senator ? 

Senator O’Manoney. Yes, indeed. 

Mr. Horrs. There was no consummated note as a legal document 
or as a signed document. There had been contemplated a transaction 
in which a note would be given, and I had spent considerable time 
with other attorneys drawing up the papers. 

Mr. Cohen, as I understand it, wanted to use those papers as a guide 
for drawing up the papers for his client on the finally consummated 
deal. 

Senator O'Manoney. Was the corporation note, otherwise a prom- 
ise to pay, ever used in any transactions 

Mr. Horrs. Not that I know of. 

Senator OMainoney. You never used such a note? 

Mr. Horrs. Not I. 

Senator O’Manioney. Why would Mr. Cohen want to prepare such 
a note? 

Mr. Horrs. Apparently, if you will read the balance of that letter, 
Mr. Cohen was under the impression that Mr. McAdams, to a large 
extent, was merely a nominee, and he wanted to prepare the docu- 
ments which would enable him to protect the ultimate beneficial owner. 

Senator O’Manoney. What was the actual fact with respect to this 
transaction which was eventually carried out by Mr. Cohen with Mr. 
McAdams? 

Mr. Horrs. I am not prepared to state, of my own knowledge. I, 
at the same time that I talked with Mr. Cohen, thought that Mr. 
McAdams was merely a nominee for at least a portion of the shares. 
But, afterwards, it was denied vehemently. 

Senator O’Manonry. Did you testify that a Chicago group bought 
the company ¢ 

Mr. Hopps. Yes; I did. 

Senator O’Manoney. Who were the members of that group ? 

Mr. Horrs. Paul Van Wagner, Jr., and Francis J. McAdams, Jr. 

Senator O’Manoney. Was anybody else in that category ? 

Mr. Hoprs. Nobody that 1 know of positively. I thought other 
people were in but it has been testified to the contrary by the prin- 
cipals since. 

Senator O’Manoney. In any event, the company was purchased by 
a Chicago group. 

Mr. Hoprrs. The control was purchased by a Chicago group. 

Senator O’Manoney. Did you have any interest in it / 

Mr. Hopps. I had no interest in the Chicago group. 
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Senator O’Manonry. Did you have eany interest inthe comp: iny? 

Mr. Hoprs. I had no other interest in the company exc ‘pPting a fee 
as adviser, and a contingent fee promised to be paid to me on the pe 
underwriting profits and, as already noted, a very small india 
interest. 

Senator O’Manonry. I notice that in your original statement You 
stated that from 1938 through 1945, you were director and paid 
adviser to the Rhode Island Insurance Co., Providence, R.T, 

Was this one of the paid advisory positions for which you wer 
never paid ? 

Mr. Horrs. No; I was paid adequately by the company. 

Senator O’Manonery. So you were a paid adviser of International 
Guaranty & Insurance ? 

Mr. Horps. No. 

Senator O’Manoney. International Guaranty ? 

Mr. Horps. I misunderstood your question, Senator. I was paid 
by the Rhode Island, that is true, but I was not paid by International, 
They owe it to me. 

Senator O’Manonry. I can understand how you misunderstood my 
question. j 

Then I am to understand from your testimony that the Chicago 
group acquired the company but you did not acquire any ownership, 
direct or indirect ? 

Mr. Hoprs. Beyond the maximum 5 percent « directly or indirectly, 

Senator O’Manoney. How long did t} his grouy » own the company? 

Mr. Horps. As far as I know, ‘they still do. The purchase started 
In progressive bites in October 1957, and was consummated in its 
entirety January 31,1958. 

Senator O’Manonry. What was the capital structure of this 
company ? 

Mr. Horps. I would have to look at the documents to tell you, if 
I may. I know the basic principles of the capital structure. Tt was 
a large amount of preferred stock left in the hands of the old owners 
until paid off and a relatively small common stock equity. 

Senator O’Manonry. Do you know whether or not they were paid 
face value for the stock, or more or less? 

Mr. Horrs. I was told by Mr. Rene Mars approximately 6 months 
ago— 

Mr. McHwverr. Whois Mr. Rene Mars? 

Mr. Horrs. Mr. Rene Mars is the president of a bank in Tangier, 
and he has been a banker and a member of the Bourse in France, and 
he was the principal stockholder of West Indische, which became 
International Guaranty. 

I was told by Mr. M: ars that he was paid by the return of the secu- 
rities from the company’ s portfolio, which he particularly wanted 
because they affected his other business, plus some cash. 

Senator O'Manronny. Not. face value? 

Mr. Hoprps. Yes, par, as far as his note was concerned, or his pre- 
ferred stock was concerned. 

Senator O’Manonry. What was the par value of such preferred 
stock ? 

Mr. Hopps. I do not know without my records just how much was 
out. I believe there was a million and a half dollars or more preferred 
stock outstanding. 
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Senator O’Manioney. Was it in dollars ¢ 

Mr. Hopes. I am transferring it to dollars. It was specified Moroe- 
can francs, but for convenience in all discussions with Chicago, they 
were transferred at the current rate of exchange. 

Senator O’Manonry. What were the assets of the corporation at 
the time of this sale / ; 

Mr. Hopes. At the time the sale was negotiated, they had Moroc- 
ean bonds, U.S. Government bonds, I believe, totaling around half 
a million dollars. They had cash of around half a million dollars, 
and they had a schedule of assets, which I was in no position to 
appraise, but upon which Mr. Henry McCarthy, who was somewhat 
ot an expert on foreign exch ge and foreign securities, made up a 
schedule for the Chicago group. 

Senator O’Manonry. What was the total amount of the business 
they were doing in the United States and elsewhere ? 

Mr. Horrs. In the United States, as a nonadmitted carrier, they 
were probably doing—I am guessing, Senator—I would say $100,000 
to $150,000 a year in premiums. In the foreign field, probably half a 
million. 

Senator O'Mastoney. In premiums ? 

Mr. Horrs. Premiums. 

Senator O’Manoney. What is the total amount of the insurance? 

Mr. Hopps. If I may respectfully state, Senator, the total amount 
of insurance for any insurance company writing fire and casualty 
business would be literally astronomical. 

I would say an American insurance company, about half a zillion 
dollars, if you multiply the limits of their liability policies by the 
number of their policyholders. There is no way of figuring it be- 
cause you can’t even bookkeep it. 

Senator OManonry. Do I understand, now, you are giving us the 
total annual premiums ? 

Mr. Horrs. That is right. 

Senator O’Manionry. What sort of a profit would the company 
make on $100,000 of premiums 4 

Mr. Horrs. American premiums ? 

Senator O’Manoney. Yes. 

Mr. Horrs. It should make a net of about 5 percent, plus the use of 
the money. 

Mr. McHvan. You stated with reference to West Indische that you, 
or companies in which vou have an ownership, owned about 5 percent 
of the common stock. Will you tell us who were the beneficial owners 
of the balance, the other 95 percent of the stock, of West Indische? 

Mr. Hopes. When? 

Mr. McHven. In 1957. 

Mr. Horrs. In 1957, the principal owner was, to my knowledge, 
Mr. J. Rene Mars. 

Mr. McHvuen. And he owned approximately what percentage, Mr. 
Hopps? 

Mr. Horrs. He and his family held some 40-odd percent of the stock, 
but his clients—he operates like a Swiss banker and operates their 
accounts forthem. His clients own over 90 percent of the stock. 

Mr. McHvucu. You held no interest or owned no interest, direct or 
indirect, in any of the amounts which were held by Rene Mars? 

Mr. Horrs. I did not. 
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Mr. McHven. With reference to the balance which you Say was helj 
for his clients, in any of that did you or any of the companies in whid 
you own or control an interest have any interest, direct or indirect, jy 
that stock ? 

Mr. Hopps. Yes, varying from time to time to as high as 5 perce; 
and as low as less than 1. 

Mr. McHvueu. But never in excess of 5 percent ? 

Mr. Horps. Never in excess of 5. 

Mr. McHter. You are familiar with the testimony that was pre. 
sented yesterday by the insurance commissioner of C alifornia ? 

Mr. Horrs. Only sketchily. IT have not had a chance to review it yet, 
except a few pages. 

Mr. McHven. Mr. Hopps, did you ever direct or manage the affairs 
the business operations, of West Indische or Intern: ational Guaranty 
out of your office or the office of any of your companies here in the 
United States? 

Mr. Hopps. I directed from the United States 

Mr. McHven. From where? 

Mr. Hoprrs. From an office first in Wall Street, New York, and then 
in Nevada, the placing of certain reinsurance contracts 

I serviced some business written by an agent in Arizona who, in turn, 
had an agency plant around the country. That is an inaccurate state. 
ment technically, I must say. He did not have an agency plant be. 
cause a nonadmitted carrier does not have an agency plant. He had 
producing connections throughout the country. 

I was advised by my counsel. Mr. Ehrlich at the time. that the 
interpretation of the California law was that as long as no busines 
was written covering in the State of California, one could service, 
check rates, underwrite, and generally handle business in other States 
for surplus line carriers. 

The insurance commissioner of California contended otherwise, 
and was upheld in an ex parte proceeding in which I was never joined 
and never had a chance to bring the matter to issue. 

Mr. McHveu. But you do not. deny that, in fact, you were con- 
ducting, directing, and operating the affairs of International Guaranty 
out of your office here in the United States? 

Mr. Hoprrs. I do not deny that I was conducting and operating the 
production of business for the International Guaranty. TI did not 
have anything to do with the handling of their investments. 

Mr. McHven. Did you have anything to do with the management 
policies of International Guaranty ? 

Mr. Horps. As paid adviser to the company, I advised on manage- 
ment policy, but I was as frequently overruled as otherwise; in fact, 
more frequently. 

Mr. McHveu. Did you have occasion to prepare letters, concern- 
ing the operation of the affairs of International Guaranty, which you 
sent over to Mr. Ehrlich for his signature ? 

Mr. Horps. In some cases. 

Mr. McHvuew. Would you say that there were quite a number of 
those ? 

- Horrs. Quite a number; routine letters more than anything 
eise. 
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Mr. McHucu. Did you have any responsibility in connection with 
the preparation of documents that were supposedly sent from Tangier 
for filing with State insurance officials in the 1 nited St ates? 

Mr. Horrs. Only to the extent that I would forward to rangier 
with a letter to Mr. Mars, whom I knew personally, the requests for 
sending to various Insurance departments the informat ion transferring 
the balance sheet to dollars as prepared by Mr. McCarthy and explain- 
ing why it was necessary. — a 

Mr. Mars had a hard time realizing why a nonadmitted carrier 
should fileanything. _ ; 

Mr. McHveu. Isn’t it true that many of the balance sheets which 
were filed with State insurance officials on behalf of International 
Guaranty of Tangier were prepared here in the United States? 

Mr. Horrs. Only to the extent that accountants in the United States 
transferred first the U.S. business, of which they had full knowledge, 
into the home office balance sheet, and then transferred the foreign 
assets at the values shown in the foreign balance sheet to the current 
rate of exchange and into dollars. 

Mr. McHven. Will you tell us what was the nature and the extent 
of the physical plant of International Guaranty in Tangier? 

Mr. Hopes. The physical plant of International Guaranty was 
quite small. It needed no large plant any more than a great Lloyd 
underwriter needs a large plant. 

Mr. McHuenu. Where was it located ? 

Mr. Hoprs. It was located at 1 Rue Delacroix, in Tangier. 

Mr. McHvucu. How many offices did it have / 

Mr. Hoprs. As was customary in many Latin countries, there was a 
building, a combination apartment house and office building. Mars’ 
bank oecupied about five rooms there. The International, or West 
Indische, as you call it, had one room of its own for its directors’ 
meetings and for its private records; but its servicing and handling 
was done by the Mars’ banking group. 

Mr. McHucu. West Indische, itself, had only one room in this 
building you describe ¢ 

Mr. Hopps. It was really managed as a department of the Mars 
bank. 

Mr. McHvcu. How many employees or officials of West Indische 
or International were in Tangier, handling the affairs of this com- 
pany { 

Mr. Horprs. Ido not know. I met four or five. 

Mr. McHvar. Four or five employees / 

Mr. Horps. Officials and employees. 

Mr. McHven. Will you give us their names? 

Mr. Hopes. I am afraid I can’t do that. I, of course, met Mr. Mars 
and his wife, who is also a lawyer, and Limousine Lamothe, who was 
counsel and handled their claims, and Pina Rosa, who was their chief 
accountant, and I met several of their clerical staff, females, typists, 
stenographers, translators, but I do not recall their names. 

Mr. McHven. If there are only five you refer to and several of 
these were stenographers, clerks and so forth, I assume that leaves 
only one or two officials who actually had any management responsi- 
bilities; would that be correct ? 
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. Hoprs. I only talked to four people with management res Spon. 
it ity. The rest were clerical. 
r. McHuer. Name those. 

Horrs. J. Rene Mars, E. Mars Buzenet, Limousine Lamothe 
hates 

Mr. McHvuen. Who was E. Mars Buzenet ? 

Mr. Horrs. That was Mr. Mars’ wife who was also m business inde. 
pendently. 

Limousine Lamothe, who was counsel, who was handling the 
claims—and I may spell this wrong—Mr. Pina Rosa, who was th 
chief accountant and actuary. 

a McHven. Mr. Hopps, would you sav that the th ee ls 
who had management responsibiliti es in Tangiet * were actually mak. 
ing the basic management decisions concerning the operations of this 
company ? 

Mr. Horrs. Oh, yes. 

Mr. M« ‘Hvcu. Isnt’ it true that most of the management decisions 
the important decisions, concerning the conduct of the affairs of West 
Indische, subsequently International, were made here by officials jp 

he United States ? 

Mr. Horrs. After October 1957, yes 

Mr. McHueu. I mean before October, before it was sold to the 
Chicago group. 

Mr. Hoprs. No. 

Mr. McHven. It was not ? 

Mr. Hoprs. I would not say so. 

Mr. McHveu. You would not say that before it was sold to the 
Chicago group, you were responsible, or you were one of the prime 
figures responsib le, for the decisions concerning the management and 
the operations of 2 company known as W est Indische ? 

Mr. Horrs. I would say that prior to the time it was sold to the 
Chicago group, I was one of the prime figures, and that Mr. Mars 
relied on me in connection with business produced in the United 
States and Canada. 

Mr. McHvueu. You say Mr. Mars relied on you. Is that to say that 
these decisions were made by you and Mr. Mars simply followed them 
out ? 

Mr. Horrs. No. Mr. Mars owned control also, he and a group, ofa 
Canadian insurance brokerage corporation called Anglo-Canadian 
Underwriters. He had the controlling stock of that concern. 

Through Anglo-Canadian Underwriters there was issued what is 
called a master binding contract. That is a method that is used by 
nonadmitted carriers, and most particularly by Lloyd’s, not to create 
an agency, but it give what might be called texrporary authority by 
which you bind in the name of your principal and you send the final 
documents for completion abro ad. 

Such a contract existed. My son had such a contract for certain 
limited classes of business in Nevada, and he had a ruling in writing 
from a Deputy Insurance Commissioner saying it was perfectly 
proper to handle that. 

Afterward that was disputed. 


1Mr. Hopps was uncertain of the spelling of this last name. 
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Mr. McHuew. You are describing now only arrangements with 
reference to the mechanics of producing the business? _ 

Mr. Horrs. That is correct, and underwriting the business. 

Mr. McHvait. I am speaking of the decisions, the policy decisions, 
concerning the operation of this company—how it will operate, where 
it will operate, the type of business that it will develop. Isn’t it a 
fact that these decisions primarily were made by you? 

Mr. Horrs. Insofar as the United States and Canada is concerned, 
yes. 

” Mr. McHvet. Isn't it true that most of the business by West In- 
dische in 1957 was business that was written covering insureds in the 
United States ¢ 

Mr. Horrs. I would not say for sure that that was so. I would say 
that it is possible for the reason that the reason for the company being 
abroad had disappeared as far as its old owners were concerned; for 
example, the freedom of curreney which would help it get reinsur- 
ance business or: the Continent and in England. 

Mr. McHivueu. As of what date? 

Mr. Hovrs. It was a gradually disappearing thing as currencies 
freed up. 7 

Senator O’Mationry. Mr. Topps, the picture that you describe gives 
the Chair to understand that this company was a corporate alias under 
which certain individuals operated: is that right ? 

Mr. Horrs. I think that is properly described, yes. 

Senator O’Manioney. In other words, there were three owners over 
there in Tangier ? 

Mr. Horevs. I wouldn’t confine it that much. I think there were 
considerably more than three owners. 

Senator O’Martonry. But what these three people did is what the 
company did ? 

Mr. Hoprs. By and large, that is true. 

Senator O’Mattonry. They were the directors, were they not ? 

Mr. Horrs. They were the directors. 

Senator O’Manoney. And the stockholders were just content to take 
whatever share of dividends they might get ? 

Mr. Horrs. My understanding, although I never handled the home 
office books or looked at the home office books, my understanding was 
that the original stockholders were more interested in the freeing up 
of money than they were in underwriting results. 

Senator O’Mauonry. You referred at the beginning of your testi- 
mony this morning to the United States Marine & Foreign Securities 
Co. 

Mr. Horrs. Yes. 

Senator O’Marronry. That was your company, wasn't it ? 

Mr. Horrs. That was an insurance brokerage concern that I con- 
trolled. 

Senator O’Manonry. Wholly owned by you? 

Mr. Horrs. At that time, yes. 

Senator O’Manonry. In other words, you were conducting your 
personal business under a corporate name $ 

Mr. Hoprs. This is not quite correct because there was a substantial 
amount of preferred stock out that I did not own. But as far as 
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the control and operation of United States Foreign, through the eo) 
mon stock, you are perfectly correct. 

Senator O’Manoney. Yes. In other words, here is a field of ingyy. 
ance in which the corporate name is used to impress upon the pubjj 
that a big corporation is providing the insurance, where, as a matte 
of fact, the whole operation is carried on by a few individuals why 
in their own personal names, would not carry the confidence that th: 
corporate name did, because it is backed by the name of the coun 
which issued the charter; isn’t that correct ? 

Mr. Horrs. No. I would respectfully disagree with you on that 
I would far rather have had the guarantee of Rene Mars and the bank 
than I would of the company. 

Senator O’Manonry. You would, because you looked to what wa 
going on. 

Mr. Horrs. You can get a pretty good reference on them. 

Senator O’Manoney. The assured people and companies which pro. 
cluced the business fall into a different category, don’t they ? 

Mr. Horrs. I would say “No” on that. 

Senator O’Manoney. Take, for example, savings and loan aggo. 
ciations, 

Mr. Horps. Actually, my small experience with the savings and logy 
associations is that they are.interested only in one thing. 

Senator O’Manoney. Do you remember the loss on the malpractice 
insurance / 

Mr. Horrs. The big loss? 

Senator O’Manonry. About which you testified this morning? 

Mr. Hopes. Yes; of the Society of North Africa Reassurance; yes, 

Senator O’Manoney. Don’t you think that was largely purchased 
because the assureds thought they were dealing with a substantial 
company ¢ 

Mr. Horrs. Oh, they were. The company was substantial enough to 
lose $3,700,000 and still pay off most. 

Senator O’Manoney. Very well. 

Mr. McHven. Senator, I would like to read now from another 
document obtained from Mr. Hopps’ office at 44 Wall Street, and 
subsequently obtained by this subcommittee under a subpena. It is 
entitled, “Reconstitution as of October 18, 1957.” It is part of a file, 
one of the attached letters of which bears the name of Robert Hopps 
on the letterhead of West Indische, Tangier, Morocco. 

Is Mr. Robert Hopps your son, Mr. Hopps? 

Mr. Horps. He is. 

Mr. McHven. The document entitled, “Reconstitution as of October 
18, 1957,” reads as follows: 


try 


List of officers and directors of West Indische, a foreign corporation, for the 
filing period July 1, 1957, to July 1, 1958. 

Under the caption, “Directors,” it reads: 

J. Rene Mars, chairman of the board, 1 Rue Delacroix, Tangier; R. Mars 
Buzenet, director of International Securities & Gold Trust Co. ; E. 8. Van Galder, 
director, 1 Rue Delacroix, Tangier, Morocco. 

Mr. Hopps, whois Mr. E. S. Van Galder? 

Mr. Hoprs. I know from previous testimony it has been said that 
I was Mr. E. S. Van Galder. I was not Mr. E. S. Van Galder. | 
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have never met Mr. E. S. Van Galder, but I have seen a power of 
attorney that he gave to my son, and I have seen the power of 
attorney that he filed with the company at its annual meeting in June 
1958, when I resigned. cay See 

Mr. McHvucu. Have you ever seen Mr. E.S. Van Galder? 

Mr. Horrs. I have never seen him. , , 

Mr. McHven. Do you know whether Mr. E. S. Van Galder exists? 

Mr. Hoprprs. I do not. 

Mr. McHveu. You do know that he was one of the directors of the 

any ¢ 
as Horrs. I know that. 

Mr. McHveu. You tell us that you have been to Tangier and you 
have met the officials of International Guaranty / 

Mr. Horrs. Some of the officials. 

Mr. McHucu. You never met Mr. Van Galder? 

Mr. Horrs. I never met him. 

Mr. McHvueu. Did you ever inquire about him while you were 
there ? 

Mr. Horrs. Yes, I did. 

Mr. McHven. What were you told ? 

Mr. Horrs. I was told by Mr. Mars that he was a nominee that. 
they put on when the Chicago group insisted that my son get off 
the board of directors, so they put on a friend just to sort of keep 
the balance until they got paid on their preferred stock. 

Mr. McHveu. Isn’t it true that Mr. Van Galder was a signatory 
to one or more of the trust agreements filed in the United States on 
behalf of International Guaranty ? 

Mr. Horrs. That, I am not certain. If he did, it was either signed 
abroad or under a power of attorney. 

Mr. McHveu. In view of this fact, wouldn’t you have had more 
curiosity about knowing something about the identity of Mr. Van 
(Gralder ¢ 

Mr. Horrs. I had no reason to. 

Mr. McHveu. Did you ever have occasion to instruct your secre- 
tary tosign Mr. Van Galder’s name? 

Mr. Horrs. Not my secretary. I know from previous testimony 
that. a young lady from whom we got a confession of embezzlement 
and who was discharged and was very bitter and who stole an auto- 
mobile from us and was very bitter testified that I had so said. 

Mr. McHven. Who was this? 

Mr. Horrs. Nell Martin. 

Mr. McHvuen. What was—— 

Mr. Horps. We filed an official complaint with the FBI on it, my 
son did, and I foolishly forced him to withdraw it because I didn’t 
want any scandal. She had children. I thought it was a mistake 
to have her move to Nevada. The place is full of temptation. 

Mr. McHven. You say you moved her to Nevada ? 

Mr. Horrs. Yes. 

Mr. McHueu. What was her connection with your company before 
that time ? 

Mr. Horrs. She had no connection with my company, but I had 
met her in connection with reinsurance transactions in Alabama, and 
Tearned afterward 
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Mr. McHvuen. What was her exact position ? 

Mr. Horrs. Her exact position’ She was a secretary to Siem 
Underwriters in Nevada, which was an insurance brokerage concer 
being run by my son. Before that she stayed in my San Franeigey 
office doing rate clerk work, making up rate charts and schedules on 
which she had had very mature experience. She was a very able gir) 

Mr. McHuen. Did you ever have occasion, or did your son haye 
occasion, to conduct any of the aifairs of International Guaranty oy 
of the office of Sierra Underwriters ? 


Mr. Horrs. The binding of business in accordance with a master | 


binding contract. 

Mr. McHven. Out of this office, did your son or anyone under his 
direction or your direction have eccasion to give instructions to people 
in Tangier concerning action to be taken in connection with the affairs 
of the company ? 

Mr. Horrs. He was in no position to give instructions. Tle might 
have made requests or suggestions. ; 

Mr. McHucr. Did he do so? 


Mr. Horrs. I don’t know of that of which you are speaking, Tf 


you will refresh my mind, I will take it by item. 

Mr. McHuau. Do you have any knowledge of any direction which 
your son may have given to officials in Tangier concerning the conduct 
of the affairs of the company ? 

Mr. Horrs. He may very well have written letters relative to the 
trust account and the opening of a trust account, and so on. 

Mr. McHven. You are familiar with the fact that Nelly Martin, 
whom you have identified, has testified that you instructed her to sign 
the name “E.S. Van Galder”? 

Mr. Horrs. Iam acquainted with that. 

Mr. McHuen. Did you ever so instruct her? 

Mr. Hopes. No. 

Mr. McHuer. Do you know whether or not she ever did sign the 
name “E.S. Van Galder” ? 

Mr. Hopes. I was shown documents that she had signed, “E. §, 
Van Galder.” 

Mr. McHuen. Did you ever see her sign the name “E. §S. Van 
Galder”? 

Mr. Hoprs. No. 

Mr. McHver. Do you have any knowledge as to whether or not 
she was, in fact, signing the signature “E. S. Van Galder”? 

Mr. Horrs. If my son, who had a full power of attorney signed by 
IK. S. Van Galder and notarized in Tangier and countersigned by Mr. 
Mars, had asked her to sign “E. S. Van Galder,” with that power of 
attorney, I presume it would have been correct. 

Mr. McHfuen. Did your son have the full power of attorney from 
K.S. Van Galder to sign his name? 

Mr. Hoprrs. He did. 

Mr. McHwuen. You had no such authority. 

Mr. Horrs. [had no such authority. 

Mr, McHucu. Was your son ever a director of West Indische? 

Mr. Horprs. He was. 

Mr. McHuen. For what period of time? 
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Mr. Horrs. Some time in 1957, he was taken off at the request of 
the Chicago stockholders when Mr. Van Galder went on the board. 

Mr. McHueu. You don’t know when that was? 

Mr. Horrs. Not in exact months, no. 

Mr. McHveu. I have just read you this document from your files 
which showed that as of October 18, 1957, the directors were Rene 
Mars, R. Mars Buzenet, and E.S. Van Galder. 

I read you now from a document on the letterhead of West Indische, 
of October 24, 1957, addressed to the First National Bank of Nevada 
and signed by Mr. Robert Hopps, as administrator. 

Do you know whether your son was, in fact, an administrator as of 
October 94, 1957 % 

Mr. Hores. An administrator merely means a manager under Tan- 
gierlan law. There may have been a dozen administrators. And I 
do not. for a fact, know it. 

Mr. McHvuen. Doesn’t it mean a director ? 

Mr. Horrs. No. 

Mr. McHvueu. Administrator is not, in Tangier, synonomous with 
our concept of director ? 

Mr. Horrs. It is a combination of the two. An administrator is a 
manager, but is not necessarily a director. You could be an adminis- 
trator-director. 

Mr. McHveu. Isn’t it the approximate equivalent of our director ? 

Mr. Horrs. Yes, it is the approximate equivalent. 

Mr. McHueu. He was not a director as of October 18, 1957, and 
yet approximately 1 week later he was signing as a director. 

Mr. Horrs. I don’t have the facts on that. I really don’t know 
what they are pertinent to. 

Senator O’Manonery. How often did you see the signature of this 
mysterious person ¢ 

Mr. Hoprrs. I saw it on the power of attorney; I saw it on a new 

wer of attorney that he gave to lawyers in Tangier at an annual 
stockholders’ meeting; and I must have seen it half a dozen times on 
routine documents. 

Senator O’Manoney. Did you ever see it on any important docu- 
ments ? 

Mr. Horps. I can’t recall seeing it on important documents, al- 
though Mr. McHugh has given me a cue, as it were, by saying it was 
onatrust account. Ido not recall it. 

Senator O’Manonry. Is it not a fact that so far as the evidence 
available here is concerned and apparently elsewhere, Mr. Van Galder 
was merely a name and not a body ? 

Mr. Horrs. May I explain, Senator, that I really cannot see in this 
particular case where it would be of any importance, for this reason : 

Under Tangierian law, and under the law of some Latin countries, 
one of the peculiarities of the law is that you may have a corporate 
director. For example, International-something Gold Trust was a 
director of this company at one time. Compagnie Cherifiene Est de 
Maritime was a director at one time. 

You may have a corporate director. 

So all this mystery is completely unnecessary. Any corporation 
could have been a director and sign just the same way. 
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Senator O’Manoney. That, as you say, is one of the peculiarities of 
Moroccan law. 

Mr. Hoprs. It is. 

Senator O’Manoney. But a corporation, as is clearly shown by the 
testimony, is merely an alias many times for an individual. Mr, Van 
Galder appears to be a name and nothing else. You never saw him, 
did you ? 

Mr. Horrs. I never saw him. 

Senator O’Manoney. Do you know anybody who ever did see him! 

Mr. Horrs. I was told by Mr. Pina Rosa that he had left for Mey. 
ico and could not come back in time for the stockholders’ meeting, 

Senator O’Manonry. That means nothing, of course. The man had 
left for Mexico. 

Did your son ever see him? 

Mr. Hoprprs. That I don’t know. 

Senator O’Manoney. Isn’t it a matter of fact that the power of 
attorney might have been a purely fraudulent document ? 

Mr. Hopps. I don’t see how it could be fraudulent except against the 
principal. 

The power of attorney was witnessed by the company, itself, cep. 
tified to by the company, itself, and recognized. 

Senator O’Manoney. If they wanted to get out such a fraudulent 
power of attorney to an unnamed man, to a name which could bg 
signed anywhere, isn’t that a possibility ? 

Mr. Hopps. I come back the other way, Senator, and say : 

What did Mr. Van Galder do wrong? 

Senator O’Manoney. What? 

Mr. Horrs. What did he do wrong?) What did Mr. Van Galder do 
wrong? 

Senator O’Manoney. I am not talking about whether he did any. 
thing wrong or not. I don’t know. But I am saying that so far 9s 
you know, so far as any witness knows here, it might have been pos. 
sible for the company to have found a reason to have the name witha 
power of attorney, to have a signature filed on documents, and it 
could have been a perfectly fraudulent power of attorney under the 
management of this company, could it not ? 

Didn’t it have the power to exercise such a device? 

Mr. Hopps. I would say yes, that it had the power; but I can see 
no reason for it. 

Senator O’Manoney. That is all I want, sir. You have answered 
my question. 

Mr. McHvueu. Mr. Hopps, you were told that Mr. Van Galder 
lived in Tangier? 

Mr. Hoprrs. No, I was not told. I may have been at one time or 
I may have assumed it. I always thought he was a Tangierian. 

Mr. McHvuen. You always thought he was in Tangier. 

Did you have any knowledge that he had any address in the United 
States ? 

Mr. Horrs. I was told he made a trip to the United States. 

Mr. McHuau. Senator, I would like to read now a telegram, a 
cable from Mr. Mars in Tangier, which was received Monday, Oc- 
tober 21, 1957. 
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Senator O’Manoney. Let me interrupt you, Mr. McHugh, to an- 
nounce that by unanimous consent there will be a vote in the Senate 
at 12:30, and this committee will have to adjourn before 12 30. ti 

Mr. McHveu. This bears the code at the top, “MARFORSEC, SAN 
FRANCISCO.” ; 

Do you know what that refers to, Mr. Hopps ? 

Mr. Horrs. That is the reversible code cable filing of Marine and 
Foreign Securities. — 

Mr. McHveu. This cable, addressed to Marine and Foreign Securi- 
ties, reads : 

Documents cannot reach United States of America October 24. You will re- 
ceive next week. Please cable private address, first name of Van Galder. This 
is our cable No. 17 sent Monday. 

Doesn’t it seem a little strange that Mr. Mars, a director of the 
company in ‘Tangier, 1s wiring to you, asking you to tell him the first 
name and address of Mr. Van Galder ? 

Mr. Horrs. It seems impossible to me. 

Mr. McHvuen. How do you explain it? 

Mr. Horrs. I don’t because I saw a power of attorney which Mr. 
Mars witnessed. 

Mr. Kirrrie. I wonder if I may ask a question here ? 

Senator O’Manoney. Yes, indeed. 

Mr. Krrrrie. Mr. Hopps, you were inquiring as to whether or not 
Mr. Van Galder has done anything wrong. You said unless this is 
shown, you don’t see anything the matter with this irregular situation 
where nobody saw him and nobody hear of him. 

But isn’t the main thing that Mr. Van Galder has done that. is 
wrong is the fact that he is not in existence, if he was not im existence? 

What I mean is this: Under the law in Tangier, under the law in 
any State in the United States, if you need three incorporators or 
you need three directors, and one is not in existence, you are breaking 
the law. 

If you go and incorporate a corporation and you have only two 
incorporators, and one of the two incorporators makes up a third name, 
claims that that person is an incorporator, he is breaking the law. 

If you have to have three directors and you claim you have a third 
one, and you have only two, you are breaking the law. 

Consequently, if Mr. Van Galder is not 1n existence, he is breaking 
the law by not being in existence. 

Mr. Horrs. Mr. Kittrie, the corporation was—I do happen to know 
from talking to the Tribunal in Tangier—properly formed with the 
proper number of directors and at all times had the proper number 
of directors. 

They had surplus directors, I think, by two or three at all times. So 
the premise that you put would be correct. But as far as I can see, 
it was not the case. 

Mr. Kirrrre. Thank you. 

Mr. Hopes. I keep reiterating that I cannot see any reason for any 
decision on this because anything that could have been done in the 
name of Mr. Van Galder could have been done in the name of any 
anonymous corporation. An anonymous corporation could be the 
director of any insurance company in Tangier. 
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Mr. McHveu. The reason for it, Mr. Hopps, is because it wou 
appear, and has so been alleged, that every effort has been made t; 
make it appear that these affairs are really being conducted by people 
in Tangier, and that it is a Moroccan corporation; whereas, in fae 
it is being run from the United States. ; 

If this is so, the question of the existence, in fact, of Mr. Van Galdy 
certainly is very pertinent. 

Mr. Chairman, I would like to read for you a letter which was fy. 
nished to this subcommittee by the insurance commissioner of (Caf. 
fornia. It is a letter from Mr. Robert S. Hopps, to Mr. J. Rene Max 
1 Rue Delacroix, Tangier, Morocco, dated January 7, 1958. 

Senator O’Manoney. What Mr. Hopps is that? 

Mr. McHveun. This is Mr. Robert S. Hopps, the son of Mr. Steway 
Hopps. 

It reads, in part: 

Your memo marked 119491 says International’s account is now very small 
We would prefer to say that it is substantial, or, if not agreeable to you, ¢qp. 
fidential. Finally, Van Galder is no longer in Reno. Could you say that pp 
is “in Tangier,” “in Paris,’ or something like that? We do not wish to gay 
he is in the U.S.A. ' 


Senator O’Manonry. Are there not some quotes in that, Mr. Me. 


Hugh? 

Mr. McHoucn. The quotes appear around the phrase “in Tangier. 
and the phrase “in Paris.” 

Senator O’Manonery. So that Mr. Hopps, the son of the witness, js 
suggesting to Mr. Mars that he use these words? 

Mr. McHven. Correct. 

Senator O’Manonry. In saying where Mr. Van Galder is? 

Mr. McHvan. It seems perfectly clear to me, Senator. 

Senator O’Manonry. Have you any comment, Mr. Hopps? 

Mr. Hopps. I have no comment except to say that my interpretation 
of that would be querying Mr. Mars as to Mr. Van Galder and want. 
ing him preferably to be abroad. Why, I don’t know. I have never 
seen the cable before, and I don’t know what it is about. 

Senator O’Manoney. I will read it again. 

Finally, Van Galder is no longer in Reno. Could you say that he is “in Tan 
gier,” “in Paris,” or something like that? 

You have nocomment of any kind on that ? 

Mr. Hores. There must be more correspondence than that, Senator, 

Senator O’Manonry. I beg your pardon ? 

Mr. Horrs. There must be more correspondence than that to iden 
tify it. I don’t get the sequence. 

Mr. McHven. There is another exhibit dated February 24, 1958, 


on the letterhead of West Indische, signed by Mr. Mars and Mrs. ' 


Mars Buzenet, directors of the Guaranty & Insurance Co. 

The letter is addressed to, strangely enough, Mr. Van Galder—no 
first name, you see—his address: “Care of Mr. Robert: Hopps, San 
Francisco.” 

DEAR Sir: We have written you to a false address and the letter has come 
back to us. Please find it herewith enclosed. Could you kindly tell us what 
address we must write to you in the future? Thanking you, we remain. 


So here are the heads of the company writing to Mr. Van Galder. 
They don’t know his first name, although he apparently holds an im- 
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jortant place inthe company. They haven’t his address. They have 
only one way to address him and that is in care of Mr. Robert Hopps. 

This is the same Robert Hopps who on January 7, 1958, suggested 
to Mr. Mars: 

Finally, Van Galder is no longer in Reno. Could you say that he is “in Tan- 
gier,” “in Paris,” or something like that? 

Do you believe that your son was possibly suggesting to Mr. Mars 
that he give a false address or a false statement to the presence or the 
address 0 of the name without a body? 

Mr. Horrs. I can see no reason for him doing so. All he had to 
have was a corporate name or a pseudonym, for that matter. 

Senator O’Manoney. What difference does a corporate name make, 
Mr. Hopps? 

Of course, you and I know that corporate names are frequently used 
for misleading the public. 

Mr. Horrs. But, Senator, respectfully, I say: On what was the 
public mislead ¢ ; 

In other words, I do not think that anybody 

Senator O’Manoney. On the existence of Mr. Van Galder. 

Mr. Horrs. I do not think, Senator, that anybody that ever pur- 
chased a policy from West Indische or its successor, International In- 
surance Co., ever purchased a policy because—— 

Senator O° Manoney. And I can’t understand why you, as a wit- 
ness before this committee, are so interested in making it appear that 
there is nothing to it. What difference does it make to you? 

Mr. Horrs. It makes no difference to me. 

Senator O’Manonry. Have you any interest in this matter? 

Mr. Hoprrs. No. 

Senator O’Manonry. Well, then, do you not say, as a matter of 
conscience, that this is a very strange operation ? 

Mr. Hopes. The Van Galder situation ? 

Senator O’Manionry. That nobody ever saw Van Galder, nobody 
ever knew his address, nobody ever knew his first name. "All that 
appears of Van Galder is his signature through a power of attorney. 

Mr. Horrs. Would you like me to guess? 

Senator O’Manoney. And he signed important trust fund docu- 
— 

‘. Hopes. The best answer to that is that the trust fund document 
was ¢ ae tely acknowledged by the company. 

Senator O’Mauonny. The best answer from whose point of view ? 

Mr. Horrs. From the public’s, that the company acknowledged the 
trust fund. 

Senator O’Manoney. I didn’t hear that answer. 

Mr. Horrs. I say, it seems to me that the best answer is that the 
trust fund was acknowledged by the board and the stockholders at 
their meeting in June 1958, which is after this time. 

Senator O’Manonry. And that Mr. Van Galder was there? 

Mr, Horrs. No. Mr. Van Galder’s power of attorney was filed and 
acknowledged and he was given a release along with all the other 
directors when they resigned and the Chicago group went on. 

Senator O’Manoney. All I am saying to you, Mr. Hopps, is that 
you are a very good witness. You are in command of the situation 
every minute. But, frankly, I think your answer in this case is an 
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answer capable of being made by some spokesman for Mr. “Blan 
Van Galder. 

I thank you. 

Mr. Hoprrs. Mr. Senator, I thank you, but may I say this. [gp 
now in the realm where I have to guess. But may I give you » 
informed guess ? 

Senator O’Manonery. Give me an informed guess as to the firg 
name of Van Galder. 

Mr. Hoprs. My informed guess would probably be that there was 
no intention to deceive anybody in the insuring public or in any way 
to affect any liabilities in the United States, but that Mr. Van Galde 
was created or existed or gave his powers to create eyes and ear 
when the Chicago group of stockholders took Mr. Robert Hopps of 
the board, 

Senator O’Manonry. Do you think that there was any other Jing 
of deception comparable to this in this case? 

Mr. Hoprs. I do not know of any line of deception because every 
policyholder has been paid in full, every creditor in full, and without 
the use whatsoever of the trust funds to make such payments. 

Mr. McHveu. Mr. Hopps, you previously stated that you applied 
for an application for a license as a nonadmitted surplus line operator 
in the State of Illinois; is that correct ? 

Mr. Hoprrs. That is correct. 

Mr. McHvuen. When this application on behalf of Internationa] 
Guaranty was made in Illinois, it was to write what type of business} 

Mr. Hopps. General fire, casualty, and surety. 

Mr. McHven. Isn’t it a fact, Mr. Hopps, that it was intended that 
International Guaranty would primarily engage in the business of 
writing insurance on deposits in savings and loan institutions and 
mortgage insurance? 

Mr. Horrs. After the new ownership came in, yes. And that is 
allowed for under the Illinois law. 

Mr. McHven. I understand that. But you stated that the busi- 
ness of International Guaranty as of the time of the application fora 
license in Illinois was to do a general line of business. 

Mr. Hoprprs. Right. 

Mr. McHvuen. Were you party to a deliberate scheme to deceive or 
to misrepresent to the insurance commissioner of Illinois concerning 
the real nature of the business of International Guaranty ? 

Mr. Hopps. Not in any way, shape, or form. Under the casualty 
license or the surety license, there is the option in Illinois for $250,000 
capital and $125,000 surplus, you could insure every savings and loan 
insurance company in the United States. 

Mr. McHuen. Mr. Chairman, I would like to read now from a 
document initially obtained by the subcommittee under subpena from 
the files of Mr. Stewart Hopps, 44 Wall Street. It is dated November 
29,1957. It is signed by Mr. W. D. Corbett, and addressed to the 
Honorable Joseph Gerber, Director of Insurance, Chicago, Ill. Will 
you tell us who Mr. W. D. Corbett is? 

Mr. Horrs. Mr. W. D. Corbett was a producer, first associated 
with Anglo-Canadian Underwriters and then later with an agency m 
Baltimore that produced business for International. 

Mr. McHvuau. So he was getting an agent’s commission in connec 
tion with the production of business for International Guaranty? 
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Mr. Horrs. That he was, or a salary based on production. 

Mr. McHveu. Itr ads : 

Dear Mr. Gerser: Mr. Paul Van Wagner, after completing his conversation 
with you yesterday afternoon, asked that I write you relative to the classes of 
business West Indische would anticipate writing in the State of Illinois. 

I will not read it all, Senator, but merely the portions I think are 
pertinent. 

West Indische believed that all assureds (other than those with moral hazards) 
are entitled to coverage and that there is a rate at which any physical risk can 
pe assumed, As an example of the service which West Indische have rendered 
to the small business and the national question, the Atomic Laboratories, Inc., 
has only a $25,000 capital, but all five of its directors are well known atomic 
physicists and two are Nobel Prize winners. 

Atomic Laboratories has a firm order from Westinghouse Electric for a special 
prism refractor, but because of the tight money market, banks refuse to advance 
funds. The matter was presented to West Indische and after studying the 
situation they, for a small premium, guaranteed the contract and the banks 
advanced the money. 

In other words, this is the letter which Mr. Corbett filed with Mr. 
Gerber which was intended to be representative of the type of business 
which International Guaranty was then engaging in or would continue 
to engage 1n. 

I read you now from a letter obtained from the files of Mr. Hopps, 
dated November 4, 1957, signed by Mr. Stewart Hopps, addressed to 

r. J. W. Ehrlich, San Francisco, Calif., reading: 

J 9 ? 3 a} 

Deak JAKE: Enclosed please find copy of a letter sent by Mr. William D. Cor- 
bett to Joseph Gerber after extensive conferences in Chicago. It was the opinion 
of assembled counsel that it would be unwise to stress mortgage guarantee 
insurance or deposit guarantee insurance since that is a field in which there are 
strong opposing interests. 

From a political standpoint, and to help give Gerber a reason for admitting 
a new surplus line carrier, it was decided to stress small financial guarantees 
and aid to small businessmen who constitute a more numerous voting class. 

(The full text of this letter appears at p. 6171.) 

Mr. Hopps, isn’t this your own admission that it was your purpose 

: ’ ev . ; 
not to give the complete picture of the present or prospective opera- 
tions of International Guaranty to the Insurance Commission of 
Illinois ? 

Mr. Hoprs. Quite the opposite. 

It reflects—and all this is secondhand to me because I did not talk 
to Mr. Gerber at all nor write Mr. Gerber—it reflects the conversations 
that were held with Mr. Van Wagner and Mr. McAdams who are 
quite important politically in Illinois, and their talks with Mr. Corbett. 

I happened to be at their talks. At those talks in the Ambassador 
Hotel 

Mr. McHveu. In other words, you were among the counsel you 
refer to here, “the assembled counsel” ? 

Mr. Horrs. No. They had their own counsel. But I was at a 
meeting. At that meeting they told me that a very important, extraor- 
dinarily important Chicago politician was the principal stockholder 
ina Wisconsin insurance company designed to guarantee mortgages 
and savings and loan, and that they were in the State as an admitted 
carrier, and that if they thought that the primary function would 
be to compete with them, there would be great political opposition 
which Gerber could not face. 
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So just stick to the fact and get a charter to write everything, That 
is all that was done. 

Mr. McHueu. And so you didn’t want it to be known that vou 
were primarily to be engaged in the business of writing Mortgage 
insurance in competition with a company of this sort ? : 

Mr. Hopps. Let me explain one thing to you. 

Mr. McHveu. Isn’t that what this document indicates? 

Mr. Horrs. No. 

From the standpoint of my personal pocketbook, I was far mon 
interested in general surplus line business in the handling of smal} 
business than in the mortgage insurance because the mortgage ingpy. 
ance was all controlled by the Chicago group. I had no conneetigy 
with it. ’ 

Senator O’Manonery. Mr. Hopps, that is an irrelevant answer, | 
would not be allowed in any court. Did you or did you not writ 
this letter ? 

Mr. Horrs. Iam sure I did. 

Senator O’Manoney. It says what it means, doesn’t it? 

Mr. Hoprps. Yes. It says that Mr. Joseph Gerber’s face had to be 
saved because of political competition. 

Senator O’Manonery. And you saved his face? 

Mr. Hoppers. No. 

Senator O’Manonry. If that is what you say you were doing — 

Mr. Hoprps. I say that the assembled group who owned the company 
saved his face. 

Senator O’Manonry. You were one of them? 

Mr. Horrs. I acquiesced to it, no doubt. 

Senator O’Manoneyr. And in signing this letter, you acknowledged 
the letter, of course, as expressing your sentiments ? . 

Mr. Horrs. That is correct. 

Senator O’Manoney. That makes the record very clear. 

Mr. McHueu. Senator, I would like to read now from another 
letter obtained from the files of Mr. Hopps in New York, obtained 
by this subcommittee under subpena. It 1s dated September 18, 1957, 
It is addressed to Mr. W. D. Corbett and signed by Mr. Stewart B. 
Hopps. I will read the pertinent portions of this letter: 

I have just had a further talk with the group who are negotiating for the 
purchase of the assets of the First Guaranty Savings Association and the City 
Savings Association and the Chicago Guaranty Savings Association of Chicago, 
Ill. 

(The full text of this letter appears at p, 6134.) 

Who are these groups in Chicago referred to here? What is their 
connection with this? 

Mr. Hoprrs. Their connection was that they were going to be very 
substantial assureds. 

Mr. McHveun. In other words, International Guaranty was going 
to be writing the insurance for these savings and loan institutions? 

Mr. Horrs. That is what they were hopeful of. 

Mr. McHveu (reading) : 


These three groups are in rehabilitation and a powerful group wants to take 
over all of the assets and then liquidate the mortgages through a nationwide 
sales organization. Fundamentally, what they would do is group the mort 
gages so as to obtain the SEC exemption which applies on mortgages under 
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100,000. with less than 20 owners, and then sell these mortgages to the public 
under such SEC exemptions as a finished package with the following. 

He then sets forth several provisions, on of which I will read: 

All mortgages to be insured and guaranteed as to principal and interest by 
coverage with the West Indische Insurance Co., said contract providing that if 
any payments are in default in excess of 60 days, the company will substitute 
itself for the defaulting mortgagor and make payment direct to the mortgagee. 

From the standpoint of our friends the only thing that is holding up the trans- 
action is getting West Indische approved in the State of Illinois as a surplus 
line carrier. 

Isn't it true that as of this time, the reason for the application in 
Illinois was for the purpose of being able to write the deposit insur- 
ance on these savings and loan institutions in Ilinois ? 

Mr. Horrs. I would say it was paramount in the eyes of the owners. 

Mr. McHveu (reading) : 

According to the law, there is nothing that would stop West Indische from 
qualifying, since section 445 of the insurance law of Illinois provides for the 
qualification of nonadmitted insurers. 

Although the West Indische could follow the formalities outlined in the law, 
and though guaranty mortgage insurance would indubitably be classified as a 
surplus line with no admitted market available, nevertheless in actual practice 
the Department could very well give the company the old bureaucratic treat- 
ment; that is, put the application on the bottom of the pile. 

I understand about the difficulties which Joe Gerber is having with the Ala- 
bama Insurance Co., but certainly you are not to blame for that. If he would 
only put his affairs in the hands of any competent Alabama attorney, I am sure 
it would be but a very short time before he would collect any moneys that are 
due him. It is all very well for Joe to rant and rave about the difficulties he 
alleges you got him into with Alabama General, but the fact of the matter is 
that in the assets of Mercury Mutual Insurance Co. the vast majority came 
through help that we gave to Joe. 

Will you tell the subcommittee who was the Mercury Mutual In- 
surance Co. and what Mr. Joe Gerber’s connection with that company 
is, or was ? 

Mr. Hopes. My understanding was that Mr. Gerber was the general 

. . : S - 
agent and contract holder of the Mercury Mutual Insurance Co. of 
Chicago, and in past years prior to this he had from time to time 
wanted to expand the company by putting more money into it. 

Mr. McHueu. Had he ever been an officer or director of this 
company ? 

Mr. Hopes. That I do not know. 

Senator O’Manoney. Will you want Mr. Hopps this afternoon? It 
is now almost 12:30, so the committee finds itself under obligation to 

; ; ‘ . . © 
recess. It will recess until 2:30 this afternoon. If you will please 
come back, Mr. Hopps, we will continue with your testimony. 
vr ’ e = = 

(Whereupon, at 12:30 p.m., the hearing was recessed, to reconvene 

at 2:30 p.m., the same day. ) 


AFTERNOON SESSION 


Senator Harr (presiding). The committee will be in order. 

Senator O'Mahoney may have an opportunity to join us later, but 
asked that we not delay more than 10 minutes beyond the hour of 
reconvening. 

Mr. McHugh. 
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Mr. McHvueu. When we recessed at noon, we were discussing the 
application of International Guaranty for a surplus line license ; in 
the State of Illinois. 

Reading from a letter obtained from the files of Mr. Stewart Hoppg 
of September 18, 1957, addressed to Mr. W. D. Corbett—I beliovets you 
did previously explain who Mr. Corbett is, but I wonder if you wou}; 
tell us again, Mr. Hopps? ? 

Mr. Hopps. Mr. Corbett is a very personal friend of mine. He wx 
a commission-compensated broker ‘handling business for various non. 
admitted surplus line carriers, as well as, I believe, certified admitted 
carriers. 

I am not sure at this time but somewhere along there he became thy 
vice president of an agency in Baltimore that h: ad authority from th 
International, among others. 

Mr. McHveu. So that Mr. Corbett was getting some kind of a 
agent commission for business he produced on beh: ulf of Intern: tional 
Guaranty ? 

Mr. Horrs. That would be correct. 

Mr. McHveu. I am going to read from the bottom of page 2 of thi 


q 


letter, Senator, to the end, including portions which I had previous ly 


read: 


Although the West Indische could follow the formalities outlined in the lay. 
and though guaranty mortgage insurance would undoubtedly be classified ag 4 
surplus line with no admitted market available, nevertheless in actual practi 
the Department could very well give the company the old bureaucratic tregt. 
ment: that is, put the application on the bottom of the pile. 

I understand about the difficulties that Joe Gerber is having with the Alabama 
General Insurance Co., but certainly you are not to blame for that, and if he would 
only put his affairs in the hands of any competent Alabama attorney, I am sur 
it would be but a very short time before he would collect any moneys that are 
due him. 

IT understand that Mr. Joe Gerber referred to here is the present 
Insurance Commissioner of the State of Illinois; is that correct ? 

Mr. Horrs. That is correct. 

Mr. McHueu (reading) : 

It is all very well for Joe to rant and rave about the difficulties he allege 
you got him into with Alabama General, but the fact of the matter is that of the 
assets of Mercury Mutual Insurance Co., the vast majority came through help 
that we gave to Joe. The $25,000 contribution certificate which was sold to the 
Inland Empire was ¢ harged back by them to the Leadenhall Corp. in connection 
with their accountings and audits. 

Will you explain what is meant by the reference to the $25,000 con- 
tribution certificate which was sold to the Inland Empire ? 

Mr. Horrs. The Mercury Mutual was a mutual; i.e., it did not have 

capital as a stock company would have. When its reserves required 
more money, it would customarily, as is normal to mutuals, issue a 
contribution certificate. That is a thing rather peculiar to the insur 
ance business. It is closer to a prefe red stock than anything I can 
describe; namely, it is a note with a fixed rate of interest, but it comes 
behind all policyholders and creditors. They have to be satisfied first, 

Mr. McHueu. The $25,000 that purchased that contribution certif- 
icate came from whom ? 

Mr. Horrs. The Inland Empire Insurance Co. some years previ- 
ously wanted to get reinsurance from the Mercury Mutual. The 
Mercury Mutual had quite a nice business in Illinois, and when they 
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solicited business by way of me, and Mr. Corbett, who was represent- 
ing me, they were assured that the Mercury Mutual could produce 
more business excepting that it needed more capital; i.e., you couldn’t 
contribute capital as stock, so they took a certificate of contribution. 

They had no right to charge it back to the Leadenhall Corp. 

Mr. McHvueu. Before you get into the question of charging back 
the certificate of contribution, this is in the form, then, of a loan by 
the Inland Empire Co. to Mercury Mutual? 

Mr. Horps. It would be in the form of a loan, but behind policy- 
holders and creditors. 

Mr. McHveu. You say they did charge this back into the Leaden- 
hall Corp. ? 

Mr. Horrs. I would put it the other way. They tried to charge it 
back to the Leadenhall Corp. ‘They accounted it that way long after 
the fact. I dispute their right. They got the profitable business 
which justified the investment. 

Mr. McHvuen. Are you familiar with the fact that Mr. Calvin 
Rampton, the attorney for the receiver in the /nland Empire case, 
testified before the subcommittee yesterday that this $25,000 contribu- 
tion was one of the few, if not the only, assets of Inland Empire on 
which he recovered 100 percent on the dollar by means of a sale back 
to either Joe Gerber or to Mercury Mutual? 

Mr. Horrs. I am acquainted with that. I believe that when I dis- 
puted it in the name of the Leadenhall Corp., he took other avenues 
to collect and he did. I have nothing but secondhand knowledge on 
that. however. 

Mr. McHueu. Mr. Chairman, this letter continues: 

The $25,000 certificate purchased by the General Assurance Co. and trans- 
ferred to the Alabama General Insurance Co. is being claimed against the General 
Assurance by said Alabama General Insurance Co. 

Also at a strategic time, mighty important in Joe Gerber’s life, you and we 
arranged for a substantial cash deposit to be temporarily assigned to his 
company. 

Would you tell us what was the substantial cash deposit that is 
referred to there ? 

Mr. Horrs. At the end of the year, it is quite frequent that small 
insurance companies that have perfectly good assets have what they 
call reserve troubles, technical reserve troubles, and my memory is a 
little hazy on it, but there was a time in the past when the Mercury 
Mutual was aided by one of the corporations in which I was interested, 
making a deposit with them over the yearend and for some months 
afterward until they got their collections in. 

Mr. McHucn. Was that again in the form of a loan ? 

Mr. Hoprs. That would be in the form of a loan merely turning 
accounts receivable into cash until they were collected. 

Mr. McHueun. Is this for the purpose of meeting their yearend 
statement which Mercury Mutual has to file with the insurance de- 
partment ? 

Mr. Horrs. I believe that was the reason. 

Mr. McHueu. Do you recall the company that was involved there? 
_.Mr. Hoprs. I do not. I am pretty sure Mr. Corbett could tell me 
if you want me to find out. 

Mr. McHvucu. Was it Inland Empire? 
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Mr. Horprs. I do not believe so. It may be, but I think it was befo, 
that. 

Mr. McHvuen. Was it Royal American ? 

Mr. Hoprrs. No, I don’t think Royal American ever did any busines 
with the Mercury Mutual, at least not through me. 

Mr. McHuen. Can you tell us the amount in dollars that was jp. 
volved ? 

Mr. Hoprrs. No, I really can’t. 

Mr. McHueu. Approximately what time are we speaking of now? 

Mr. Horps. I would have thought a year or 2 years before thi 
situation. 

Mr. McHvueu. Before what situation ? 

Mr. Horrs. Before the date of this letter. 

Mr. McHueu. At about the time you were applying for admissio, 
to Illinois? 

Mr. Horrs. About 2 years before, I would think. 

Mr. McHveu. The letter continues: 


When you realize that the only surplus claimed by Mercury Mutual as of thei 
June 30, 1957, balance sheet is $39,693.30, and when you realize their grog 


assets are only $250,000, I think it must be admitted that without our group 


Joe Gerber would simply not have any company. 


As of this time, Mr. Hopps, do I understand from this letter it was 
your impression that Mercury Mutual was Mr. Joe Gerber’s company! 

Mr. Hoprrs. You cannot own a mutual. You can own a manage. 
ment contract in a mutual. 

Mr. McHvueu. I am not asking you whether he owned it. I am ask. 
ing you, based upon this letter, whether or not it was your impression 
that, however technically you mean it, this was Joe Gerber’s company! 

Mr. Horps. I may be wrong, but it was my impression. : 

Mr. McHvueu. The letter continues: 

All these protestations of friendship are wonderful, and it is nice for the ip. 
surance commissioner of Illinois to buy you dinners and take you on train ries, 
but now is the time when somebody better pay up. 

Precisely what did you mean by the expression, “now is the time 
when somebody better pay up” ? 

Mr. Hopes. Very simple. 

I figured that all business is a matter of you scratch my back and 
I scratch yours. In past years before Mr. Gerber was insurance com- 
missioner, a great many favors had been granted to him. 

Mr. Corbett was his intimate, personal friend. Mr. Corbett as- 
sured us he would have no difliculty in getting the International, or 
as I think it was then called, West Indische, on the approved list. 

It was very important to Mr. Corbett because it would enable him 
to produce more premium volume. It was important to me because 
it produced for me reinsurance on which I could make money, and 
Corbett kept telephoning me and saying, “Well, Joe is wonderful, 
took me to dinner. Joe is a great guy. I rode to New York on the 
train with him.” 

And I was simply saying in plain language it is time to stop all 


this nonsense of being a great guy. Take the company off the bottom 


of the pile and see that the examiners go over it and get it approved. 

Mr. McHueu. The reference to his being taken to dinner and being 
a great guy, this was during the time Mr. Gerber was insurane 
commissioner ? 
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Mr. Horrs. And before. They had been friends for many years. 
In fact, every one of these loans you speak about, or advances, had 
always been arranged by Corbett. I never personally met Joe 
Gerber. , 

Mr. McHvuen. The reference here in your letter is to the time Mr. 
Gerber was insurance commissioner. Why would he be taking Mr. 
Corbett out and buying him dinners and otherwise taking care of 
him in the manner referred to here? _ 

Mr. Horrs. I can’t look into his mind, but they have been personal 
friends for many years, so I don’t see why he shouldn’t. 

Mr. McHven. This letter continues: 

Getting West Indische approved for surplus lines is very vital to us, and 
could put us very shortly in a position to lend money to Mercury Mutual, take 
over an assignment of their claim against Alabama General and fight things 
out with that company direct. 

Mr. Horrs. That is correct. I would have been perfectly happy 
to take over their Alabama General claim. I felt I could collect it 
and I didn’t think that the people 

Mr. McHven. In exchange for your getting admitted to do busi- 
ness asa surplus line operator ? 

Mr. Horrs. No, I think I would have done it anyhow. 

Mr. McHveu. But does this letter not suggest that the quid pro 
quo would be that you would lend, or some of your companies would 
lend, money to Mercury Mutual if you were to obtain the approval 
to do business as a surplus line operator ? 

Mr. Horrs. No, not as much. All that we wanted to do was, as I 
have said before, get taken off the bottom of the stack. 

You can be delayed, and there are companies that I know of on 
the Illinois approved list that, in my opinion, are perfectly valid 
companies, that have been delayed 2 and 3 years before they were 
approved. They just didn’t get around to it. 

I see nothing wrong in imposing on friendship to say, “Look, we 
have been your friend; now give this your personal attention.” 

Mr. McHven. I understand that, Mr. Hopps, but here, very 
frankly, you are speaking with Mr. Corbett about the future possibili- 
ties, if you get approval, of having money which would be available 
to lend to Mercury Mutual; is that not correct? 

Mr. Hopes. That is perfectly correct, and, of course, what I would 
have expected would be what we get in every other case: get business 
from the Mercury Mutual, which would have been profitable business. 

Mr. McHvuen. Did you at that time, or immediately before or at 
any time after this, discuss with Mr. Gerber or with anybody con- 
nected with Mercury Mutual the lending of money to this company or 
in other ways making assets available to Mercury Mutual? 

Mr. Horrs. I have never met Mr. Joe Gerber, and I have never 
talked to any official of the Mercury Mutual. 

Mr. McHuau. Has anyone ever discussed this with Mr. Gerber or 
with any of the officials of Mercury Mutual on your behalf or at a 
time where you or some of your companies had an interest? 

Mr. Horrs. I presume Mr. Corbett did. 

Mr. McHveu. Did youever discuss this with Mr. Corbett ? 
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Mr. Horrs. Yes. He said he didn’t get anywhere, but that ¥, 
McAdams—who was a very prominent man in the State of Ilinois_ 
could probably do a lot better than he could, so that he abdicated jy 
favor of Mr. McAdams. 

Mr. McHueu. He didn’t get very far in what? 

Mr. Horprs. In getting Joe to expedite either the approval or t 
work out anything that would bring business from the Mereyy 
Mutual. ; 

Mr. McHveun. So Mr. Corbett turned the job over to McAdams? 

Mr. Horrs. Yes, I rather gather he—Mr. Corbett and Mr. Gerbe 
had a rather unpleasant exchange and the friendship somewhat ended 

Mr. McHueu. Did Mr. Spike McAdams at that time have an jp, 
terest in International Guaranty ? 

Mr. Horprs. Yes. 

Mr. McHueu. Approximately what? 

Mr. Horrs. Let me put it this way. He was in the process of gp. 
quiring his interest, which afterward became 40 percent. 

Mr. McHveu. The letter continues: 

After all— 


Senator Harr. May I interrupt there to ask this? He was in th 


process of acquiring an interest. What was the consideration being 
discussed as the condition before he acquired the interest ? ; 

Mr. Hoprps. First, he wanted to have an audit prepared by the Weg 
Indische. Second, he wanted his counsel, Schwartz & Cooper, to go 
over all the papers. Third, there was an argument as to terms. He 
wanted also that the firm which was being formed called McAdams 
& Van Wagner be the equivalent of general agents of the company; 
and everybody—the sellers had to be satisfied, the lawyers had to be 
satisfied. 


Senator Harr. You had nothing to do with the success or failure 


with respect to inducing the Illinois commissioner’s approval? 

Mr. Hopps. I am quite confident the sale would have gone through 
just the same if Illinois had never approved it. Senator, I might 
add to that—I am recalling a little of the circumstances now—as a 
matter of fact, the sale in its final form and the transfer of all the 
money from the McAdams-Van Wagner group was finished on Jant- 
ary 31. A large portion, some in December, some in the middle of 
January, and it was all finished by January 31. 

It was not until March that the insurance commissioner of Illinois 
put the company on the approved list. So I think it does conclusively 
show that didn’t affect the sale. 

Mr. McHvueun. As of what time did the new owners effectively take 
over International Guaranty ? 

Mr. Horrs. They took over complete domination and control on 
January 31, 1958. 

Mr. McHven. By that, do you mean that on the books of Interna- 
tional Guaranty as of January 31, 1958, all records were made indi- 
cating the complete ownership in the hands of the Chicago group! 

Mr. Horrs. The complete ownership of the common stock, excepting 
for directors’ qualifying shares, by January 31:40 percent, McAdams; 
20 percent, Van Wagner; and 40 percent, Erlich. 
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Mr. McHveu. Senator, this letter continues: 

After all, you are not asking any great favor or for anything that would 
embarrass Joe Gerber at a later date. All you ask is that he let you qualify 

jer the law as written and that he expedite the approval. 

“> g—Though our group are material stockholders of Mercury Management. 

Who is “Mercury Management”? 

Mr. Horrs. That is what I would call the general agent of Mercury 
Mutual Insurance Co. | 
~ Mr. McHven. Is this a stock company ? 

Mr. Horrs. No. It is a mutual, but there is a management corpora- 
tion which manages the Mutual. I believe its name was Mercury 
Management Corp. 

Mr. McHueu. Was that under the general control of Mr. Joe 
Gerber / ; 

Mr. Horrs. Let me put itthis way. It had been. 

Mr. McHuen. As of the time that we are speaking, it was? 

Mr. Horrs. I was under that impression. I have been told to the 
contrary since. 

Mr. McHueu (reading) : 

Though our group are material stockholders of Mercuary Management, I have 
never seen a balance sheet nor an earnings statement nor have we received any 
dividends, fees, or other emoluments. 

Isn’t that rather strange, Mr. Hopps? 

Mr. Hores. Well, I made some other bad investments, too. 

Mr. McHucu. Was that because maybe you weren’t really expecting 
anything back from this company 4 

Mr. Horrs. Yes, I did expect back. It could have been a very 
profitable company. I think it probably would have been a much more 
profitable company if Mr. Gerber hadn’t become insurance commis- 
sioner. 

He was a good operator when he was active in that company. When 
he turned it over to—I even forget the man’s name. I don’t want to 
call the wrong name; I think it is something like Peterson. I have 
never met him—well, it never did quite as well again. 

Mr. McHvuen. There is another postscript to this letter, Senator, 
which reads : 

Anyway, why does Alabama General owe Mercury Mutual Insurance Co. 
somuch money’? Primarily because Mercury Mutual beat the hell out of Alabama 
General by reinsuring undesirable business upon which there was a distinctly 
adverse loss record. 

This suggests that maybe this wasn’t such a very good insurance 
operation. 

Mr. Horrs. It depends on whom you are talking about. The Mer- 
cury Mutual was making money. 

Mr. McHueu. What is it you are talking about ? 

Mr. Horrs. Mercury Mutual was making money and when I ar- 
ranged an insurance contract with the General Assurance Co., they 
made money out of it. 

When I arranged a contract with the Carr & General in France, 
they made money. 

But the Alabama General turned up figures that looked as if, to 
put it bluntly, they had been underwritten against, which means 
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simply that the originating company, the Mercury Mutual, kept the 
good business and ceded the bad. 

Mr. McHven. Senator, I read now from a radiogram dated (Qp. 
tober 18, 1957. The sender’s name is U.S. Marine & Foreign §@ 
curities, 417 Montgomery Street, San Francisco. This is your com. 
pany, I believe, Mr. Hopps. 

Mr. Hopps. I held the control of common stock of the company, 

Mr. McHvuceu. It is signed in the code name YUPAR. Can yoy 
identify that for us? 

Mr. Hoprps. No. Maybe I can from the text. Perhaps from that 
I can tell who did it. It might be an underwriter; it might have beep 
an accountant. Ican tell you it is the Peterson code. 

Mr. McHvueu. It is to Mr. Mars in Tangier, Morocco. [Reading;] 

Cable Erlich just received thanks stop closing tremendously important Chi. 
cago account depends on Director of Insurance Joseph Gerber, 160 North Lag 
Salle Street, Chicago, receiving by Thursday letter from Tangier reading “Weg 
Indische properly chartered to write casualty, fire and miscellaneous insurance 
in Illinois or any other foreign state or country. Paid-in capital properly 
certified at 500,000 U.S. dollars under Tangier law. No license is needed for 
writing in Illinois or other foreign territory. Only requirements are filing of 
charter and certification as to capital, and these requirements have been com. 
plied with.” If you can get this signed by any public official of insurance 
banking, commerce, agriculture, or any other department, West Indische license 
in Illinois assured stop if impossible, think could get licensed based on letter 
from Tangierian lawyers certifying to facts outlined and properly notarized 
stop if this also impossible, letter from you as Administrator of West Indische 
properly stamped and notarized may get by stop in view emergency as to time 
if you cannot get public official or lawyer tomorrow would rather you forward 
your letter to Gerber and then reinforce by additional letter from public 
official or lawyer earliest of next week stop please send confirmation copy air 
mail to New York and San Francisco and cable here what action taken stop if 
you write on West Indische stationery, be sure capital shows as $500,000. 

(The full text of this letter appears at p. 6135.) 

Mr. Hopps, does'this not suggest that you were dictating for the 
company in Tangier, Morocco, precisely what they should do and what 
they should say with reference to the affairs of International Guaranty 
which were being transacted before the insurance commissioner in 
Illinois? 

Mr. Hopps. It certainly indicates that which I have readily ad- 
mitted: that I was guiding their affairs to get them admitted, to 
establish trust accounts, and to be prepared for a large operation in 
the United States. 

Everything in that cable is a quotation from what is necessary under 
the written statutory laws of the State of Tlinois. 

Mr. McHven. But you even told them what was necessary for 
them to say in the cable in order to meet the requirements of Tangier 
law. 

Mr. Horrs. The trouble with the situation was simply this: the laws 
of Illinois, as with the laws of many other States of the United States, 
do not realize that foreign companies operate in a different way. 

There is no insurance commissioner in Tangier. There is rather 
a tribunal which handles by a group insurance, banking, and com- 
mercial affairs, and the first papers had been sent back by Mr. Mars 
saying: 


It is impossible for us to get this certified by the insurance commissioner. 
We don’t have an insurance commissioner. 
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Mr. McHven. You stated there is no regulation, no insurance com- 
missioner, regulating insurance companies , 

Mr. Hopes. There is a committee of business regulations, you would 
call it, which is a tribunal which handles the affairs of bs anking, insur- 
ance, and commerce. 

Mr. McHueu. Would you say that there is any kind of law or 
regulation which really amounts to insurance regulation in Tangier 
inthe sense that we think of it in the United States? 

Mr. Horrs. Not in the sense that we think of it for the bigger States. 

I would say they had just as much in some of the smaller. 

Mr. McHveu. Isn’t one of the principal reasons you set up in 
Tangier because of a lack of regulation ? 

Mr. Horrs. No. 

Mr. McHuau. This had no bearing upon your decision to go to 
Tangier ¢ 

Mr. Horrs. The decision to go to Tangier was based on several 
factors: First, there was a company that was willing to leave its 
assets protected by preferred stock. 

Mr. McHuen. I understand there are several factors and you are 
about to outline them. I am simply asking you whether or not one 
of the factors was the lack of regulation in Tangier ? 

Mr. Horrs. I would not say so. 

Mr. McHvucnu. This was never a consideration ? 

Mr. Horrs. It would be a consideration as contrasted to overly 
strict regulation such as in Switzerland, where you have to Spend 5 
years before you can get approval for this line, then 5 years’ experi- 
ence for another. But not contrasted to many other countries in the 
world, or many States. 

Mr. McHven. Then I assume it was some consideration ? 

Mr. Horrs. Yes, some consideration, but not the vital one. 

Mr. McHvuen. Would you say it is asignificant one? 

Mr. Horrs. I wouldn’t go that far. 

Mr. McHucu. You were making a statement when I interrupted 
you. 

Mr. Horrs. No. I think I already did state what I considered the 
principal point. 

Mr. McHuer. Why was it necessary for you to cable Mars in 
Tangier that if he writes on West Indische stationery, to be sure 
that the c apital shows as $500,000 ? 

Mr. Hoprs. Because there had been a change from surplus to capital 
which showed on the new stationery of Internation: ul, but on the old 
stationery, the capital didn’t show. So he was writing and I wanted 
to be sure he showed the present capital. 

Mr. McHvueu. What did the old stationery show ? 

Mr. Horrs. One stationery showed none. Another showed some 
Moroccan francs, which would do no good over here. 

Mr. McHueu. Is this tosay you hav e several letterheads? 

Mr. Horrs. The company changed both its operation and its owner- 
ship and its name. 

Mr. McHuen. At the time it was West Indische, before it became 
International Guaranty s the time we are speaking of here— 


was there more than one letterhead at that time being used by the 
company ¢ 
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Mr. Horrs. I am sure there was. 

Mr. McHueu. Did these different letterheads reflect different capital 
structure of the company ¢ 

Mr. Hopps. One was a letterhead in dollars. Another was a letter. 
head in Moroccan. 

Mr. McHvueu. Were they the equivalents—— 

Mr. Horrs. Or Moroccan—French. 

Mr. McHvucu. Was one the dollar equivalent of the amount showy 
in Moroccan francs? 

Mr. Horrs. If as of that date, yes. The capital had been changed 
in a series of moves. 

Mr. McHven. Had you previously represented to the insurance com. 
missioner of Illinois that you did have paid-in surplus of $500,000? 

Mr. Horrs. At what date is this? 

Mr. McHveun. As of the time of the wire which is October 18, 1957. 

Mr. Horps. October 18, 1957? I am not certain, but I think that 
by that time and some time before they had paid in $500,000. 

Mr. McHvueun. You had so represented this to the insurance com- 
missioner of Illinois? 

Mr. Hoprrs. I never represented anything to the insurance com- 
missioner. 

Mr. McHven. To your knowledge, had such representations been 
made to the insurance commissioner of Illinois on behalf of Inter. 
national Guaranty ? 

Mr. Hoprs. I am not certain. 

Mr. McHvuen. Do you know whether Mr. E. S. Van Galder had 
made such representations / 

Mr. Horrs. I know of no such representations by Mr. Van Galder, 
It could have been. 

Mr. McHueu. I would like to read now, Senator, a letter dated 


September 30, 1957, signed by Mr. Stewart Hopps, to Mr. R. Rene 
M: ars, reading: 


DeAR RENE: You will shortly receive direct from Chicago or from Anglo- 
Canadian Underwriters at Providence the essential papers in connection with the 
approval of West Indische as a surplus line operator under the laws of the 
State of Illinois. 


It then recites what documents are necessary to meet Illinois re- 
quirements. 


For your confidential information, Mr. Joseph Gerber, the insurance director 
of Illinois, is the former head of Mercury Mutual Insurance Co. and Mercury 
Mutual Management Co. 

Though he is perfectly willing for West Indische to own stock in Mercury 
Mutual and Mercury Mutual Management, either directly or through assign- 
ment, he is opposed to having it show in its financial statement which must be 
filed with him as insurance commissioner in order to gain approval of West 
Indische under Illinois law. 

In other words, quite frankly, he is afraid some political opponent might 
say the reason he approved West Indische, while refusing admission to much 
larger companies, was because West Indische was a stockholder of his Mercury 
Mutual. 

Under the circumstances, we have arranged for the guaranty fund certificate 
of Mercury Mutual Insurance Co. and the Mercury Mutual Management Co. 
stock be exchanged for stock in Anglo-Canadian Underwriters, Ltd., who are the 
New England managers for Mercury Mutual. 

Also, subject to your final permission, we have agreed to accept 2821%4 shares 
of Anglo-Canadian Underwriters stock at its par value of $100 per share, or a 
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total of $28,250, which is more than justified by their assets and earning possi- 
satitien. These new securities will be forwarded to you early next week. 

Incidentally, will also take care of a $5,000 bond which must be posted with 
the Illinois authorities in behalf of West Indische. 

(The full text of this letter appears at p. 6136.) 

J ask you, Mr. Hopps, whether or not there was a subsequent trans- 
fer of the guaranty fund certificate of Mercury Mutual and Mercury 
Mutual Management stock for the stock in Anglo-C anadian Under- 


writers ? ; - 
Mr. Horrs. I did not handle it personally, but I understand there 


Me McHwuen. This was for the reason that Mr. Gerber did not want 
to have this ownership interest of International Guaranty reflected 
in the statement that must be filed with the commissioner by Mercury 
Mutual and Mercury Mutual Management, is that correct ? 

Mr. Horrs. Mr. Corbett so informed me. 

Mr. McHven. This is a letter, Senator, dated March 13, 1958, 
which is in the form of a memorandum from Mr. Stewart B. Hopps to 
Messrs. J. W. Erlich, Mr. McAdams, Paul Van Wagner, reading: 

In the list of assets owned by International Guaranty & Insurance Co., and put 
up as collateral to the surplus notes owned by J. Rene Mars, R. Mars Buzenet, 
and E. S. Van Galder, there showed the sum of $28,250 in holdings of Anglo- 
Canadian Underwriters stock, in turn, secured by Mercury Mutual stock. 

Insurance Commissioner Joseph Gerber of Illinois specifically asked William 
Corbett that this item not be shown in the December 31 annual statement of 
International Guaranty & Insurance Co. 

This was while Mr. Gerber was insurance commissioner, I under- 
stand, Mr. Hopps? 

Mr. Horrs. I believe so. 

Mr. McHueu. Your memo continues: 

Under the circumstances, Mars arranged to temporarily put the $28,250 
of Inter-European and African stock in, in lieu of Anglo-Canadian Underwriters 
stock. 

So that you were perfectly familiar with the transactions involving 
the transfer to Anglo-Canadian, were you not ? 

Mr. Horrs. I was. I was perfectly familiar by secondhand infor- 
mation. 

Mr. McHvuceu. You describe it very much in detail in your memo- 
randum. 

Mr. Horrs. Certainly. I got the information and passed it on to 
the stockholders. 

Mr. McHveu. In other words, to make perfectly clear what hap- 
pened, will you tell us, then, what the nature of this transaction is, 
the subsequent transfer of this asset owned by Anglo-Canadian ? 

Mr. Horrs. As I think the letter made very clear, Mr. Gerber, as 
insurance commissioner of Illinois, was sensitive over the fact that he 
had previously headed Mercury Mutual, and that if a company that 
he admitted showed Mercury Mutual Management as an asset or a 
Mercury Mutual note, some political opponent might read into it 
other than the facts. 

Mr. Corbett’s idea was to transfer to Anglo-Canadian Underwriters, 
put Anglo-Canadian stock into International, and, as you will note 


a my previous letter, I asked if that would be acceptable to Rene 
[ars. 
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There was a letter back in which he said it was acceptable. I undp. 
stand that that transaction was completed. 

Then, when it came time to make up the statements, it was pointed 
out that Mr. Corbett was President of Anglo-Canadian Under WTiters, 
and had been publicly known as the man who handled the reinsurance 
and affairs of that type for Mercury Mutu: ul, and that Anglo-Canadian 
stock might also be the cause of adverse comment. Therefore, please 
put something else in. 

So Mr. Mars was asked to take this out and put in another asset, J] 
think it was part of $1,800,000 showed at that time. 

Mr. McHuau. Mr. Hopps, referring to the testimony yesterday of 
Insurance Commissioner McConnell, with reference to the value of the 
assets in the trust which was filed by International Guaranty with the 
Pacific National Bank of San Francisco, you will recall Commissioner 
McConnell stated flatly that he did not believe this account was de- 
posited for the purpose of protecting policyholders or creditors jn 
America, but, rather, that it was part of a deliberate plan to deceive: 
and that this was the—if I may use the word—bait by which Interna. 

tional Daseaity would be able to represent to prospective insurance 
buyers that it was solvent, that they were not valid assets and they did 
not in any way represent ability of International Guaranty to respond 
on any of its obligations. 

Would you like to comment on that? 

Mr. Horrs. I certainly would. 

I think if there has been any deception on the public in connection 
with International Guaranty, it has been very heavily that of the Cali- 
fornia Insurance Department. And reading the testimony, most par- 
ticularly of Insurance Commissioner Brit McConnell, if he would re- 
move himself from privilege, I would be glad to pay the expenses to sue 
him. 

The facts of the matter are absolutely in contravention of this. 

In the first place, he seized the assets of the company while in trust 
with the Pacific National Bank. Those assets were put in with ap- 
praisals to justify them. 

The vast majority of those assets, since being released by the Cali- 
fornia department, have been disposed of for cash at but a trifling 
discount, and most of them at par. 

In the second place, he has made in this transcript the statement 
that the trust did not exist. This is a complete misstatement. There 
was to be on my advice a third trust, a trust under the guidance of 
independent trustees instead of stockholders of the company. But 
there was already in force a trust which was almost word for word, 
line for line, a ve of the Lloyd’s of London trust with the National 
City Bank of New York, and of 83-odd prominent U.S. dollar trusts. 

That second 

Mr. McHucu. Word for word? You are speaking of the form of 
the trust ? 

Mr. Horrs. The only thing that was changed from one trust agree- 
ment to another was the name of the company and the name of the 
bank in the first trust with the Pacific National Bank. 

Mr. McHuen. What is the date of that trust ? 

Mr. Hoprrs. The date of that trust was December something, 1958; 
I think December 31. 
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Mr. McHueu. 1957 or 1958? 

Mr. Horprs. 1957. 

Mr. McHvucu. What is the date of the second trust ? 

Mr. Horrs. The second trust was dated, I believe, January 31. 
The second trust provided for independent trustees. This was part 
of my advice. I thought it gave greater protection to American 
nolicyholders, made the company better from a sales standpoint. 

The assets, however, were placed by the bank in the first trust while 
awaiting the final signatures and necessary meetings on the second, 
which required having to get signatures from Florida, signatures from 
Chicago, signatures from Tangier, signatures from Washington, sig- 
natures from all around San Francisco. 

While it was circulating around the country and had not been fin- 
ished, the difficulties with the California department arose. 

Mr. McHvueu. What was the amount of the second trust? 

Mr. Hoprs. The amount of the second trust was $1 million-some- 
odd; and further than that 

Mr. McHueu. Excuse me now. 

Mr. Hoprrs. Yes. 

Mr. McHvueu. Am I correct that the corpus of the second trust is 
approximately the same as in the first trust ? 

Mr. Hopes. The corpus of the second trust was to be approximately 
the same. 

Mr. McHvuen. The same assets? 

Mr. Horrs. The same assets. From a technical standpoint, the sec- 
ond trust, I am advised by counsel, was never really completed. I 
thought it was. Everybody thought it was. But they didn’t finish the 
final detail work. I guess there were too many lawyers instead of too 
few this time. 

Now, what happened, however, is this. When the California de- 
partment seized the assets in an ex parte proceeding, and with nobody 
having a chance to defend themselves, they immediately wrote every 
broker and agent in the United States. They circularized and adver- 
tised. It was in all the insurance press, and they asked for everybody 
to file claims. 

Mr. McHveu. Do you think this was proper? 

Mr. Horrs. I would think it was perfectly proper if I thought the 
order was proper. 

I don’t think the order was proper, and I don’t think ex parte pro- 
ceedings are proper. But that is theory. 

Mr. McHueu. You had a full opportunity to be heard eventually 
on this, did you not, Mr. Hopps? 

Mr. Hoprrs. I did not. I was never called as a witness. My testi- 
mony was never taken, and the rest of the people involved said, “Look, 
the California department hates you so much, don’t volunteer.” 

I was in the city all the time. I never met the commissioner. I 
never saw the commissioner. 1 have never met him. I saw his depu- 
ties when I had luncheon. I was available with counsel, going into 
the office. Nobody ever subpenaed me. Nobody ever took any testi- 
mony from me. 

Mr. McHuen. Despite the fact that you felt your rights were being 
violated, you still didn’t present your views before this board ? 
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Mr. Horps. By this time the International had fired me, because 
they thought I had brought about the California troubles due to 
personal bitterness with that department. 

But, in any event, I do want to bring back the major fact. This] 
want to spread, and refute completely Mr. Brit McConnell, who mug 
have been radically misinformed or else had not prepared himself. 

The fact of the matter is that during almost a year and a half all 
of the trust assets and all the cash that California could lay its hands 
on was tied up by the California department; not one penny in losses 
was adjusted by California. Not one penny in claims was paid by 
California. , 

But the company from its home office sources settled and adjusted 
all the losses, and finally appeared in court With a fait accompli. “Yoy 
say the company has no money. You have spent a year and a half 
trying to find any more creditors than this. Everybody is paid jn 
full.” The only two things that remained of any importance were the 
fee demanded by the California insurance department for adminis. 
tering the assets and the fee demanded by the Pacific National Bank 
for administering the trust. 

Mr. McHven. Mr. Hopps, I don’t understand in what respect your 
testimony differs from Mr. MecConnell’s. He didn’t make contention 
that there were any claims that were unpaid. 

Mr. Horrs. That isn’t what I am getting at. Mr. McConnell 
stated—I think I can find it, if you will just give me one second—in 
defending his State regulation and defending the handling of Inter- 
national, Mr. McConnell on page 115 of the transcript states: 


In settling the claims filed with us— 


my 


“with us” —~ 


all claimants were paid 100 cents on the dollar and the majority of such claimants 
were nonresidents of California. 

Mr. McHven. What are you reading from now, Mr. Hopps? 

Mr. Horrs. Page 115 of the transcript. 

Mr. McH{uen. Of the transcript of what? 

Mr. Horrs. Of Mr. McConnell’s testimony of yesterday. I didn’t 
have today’s until recently. No, it is today’s. 

Now, I want to make it clear for the record that neither Mr. Me- 
Connell nor the California Insurance Department settled or paid one 
single claim. They were all paid from assets outside of the jurisdic- 
tion of the California courts and the California insurance com: 
missioner. 

None of the trust assets were used—none of trust assets that we 
are discussing were used to pay any of these claims. They were all 
paid. 

So I do not think that the California department can claim that 
they administered and settled the losses. 

The second thing 





Mr. McHvueu. Was this a result of an order of the court requiring 
you to deposit additional funds to pay for these claims? 

Mr. Hoprps. They paid all the claims that they could adjust outside 
and on which they had the reports. The California department had 
sent deputies throughout the country and from certain people they 
had acquired all the records and all the claims, and there was no way 
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of the company settling. The California department would not allow 
0. 

ve = end, after tens of thousands in claims had been paid outside 
of the jurisdiction of the California department, there was left a cer- 
tain number of claims, less than $100,000, for which International 
then put up the money to settle. The company said “All right, let 
us out of this rehabilitation and here is the money,” and they gave 
them the money. 

Now, at that time, the next two big claims that came up were the 
bank and the insurance department. The insurance department had 
at the start said that the assets of the trust were worthless. — 

Then they said they were doubtful. Then they got into a big 
argument as to which appraiser was which, and they began to be 
embarrassed by trust assets being paid off. 

Mr. McHvueu. Being paid off by whom ? 

Mr. Horrs. Mortgages. 

And the next thing that happened was that the California depart- 
ment appeared before Supericr Court Judge DeVine and claimed 
in defending the size of their tremendous costs of administration that 
they were administrating a trust of over a million dollars. 

Judge DeVine, in turn, had his own hearings on the value of assets 
and in an order, which I thought you had a copy of, Mr. McHugh. 
Judge DeVine determined that the California department should be 
yaid on the basis of administering over a million dollars, and he deter- 
mined that the Pacific National Bank should be paid on the basis of 
$1-million-and-some-odd dollars in the trust. 

That was the valuation on which they were paid. In other words, 
they had a trust agreement which stated that you get so many cents 
per thousand dollars of administration, and studying how much the 
value of the trust was, the judge considered that the trust, including 
the cash and the bonds and the mortgages, was over $1 million, and he 
so gave anorder. And the company had to pay. 

Mr. McHvueu. He gave an order for what ? 

Mr. Horrs. He gave an order to the Pacific National Bank that 
they had a valid claim against International for these trustee fees, 
and the company paid its trustee fees. 

Mr. McHvuen. If you will recall the examination of Mr. McConnell 
yesterday, I did refer to a statement you had made in a letter to Mr. 
Roger Kenny, in which you referred to the order of Judge Devine as 
placing the approval of the court upon the appraised valuation of 
these assets of something over $1 million, and suggesting that this 
was a complete vindication of the position which you were taking. 

You will recall that Mr. McConnell categorically denied that was 
the net result of this legal proceeding. 

Mr. Hoprrs. I am sorry if the word “approval” was used so far as 
the court is concerned. 

The proper phraseology is that the court, the superior court in Cali- 
fornia, after weighing all the appraisals and weighing all the facts, de- 
termined that the basis of fees should be that there was in excess of 
$1 million. 

Mr. McHven. Mr. Hopps, what you are plainly trying to create 
here is the impression that the court has really given its approval to 
the valuation of these assets at $1,200,000 by virtue of its holding 
that this was a basis for determining fees, is it not ? 
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Mr. Horps. That is correct. 

Mr. McHvueu. You know, as a matter of fact, that in the order 
you are referring to, an account was filed, and this was the only a. 
count approved by the court, and that account specifically said that 
the great bulk of the estate was valued at $1 on the ground that thos 
assets were valueless ? 

Mr. Hopprs. I beg your pardon. You have not apparently seen the 
final order of the court which clearly specified and scheduled the assets, 
Mr. Weiss, I believe his name is, of the California Insurance Depart. 
ment, in a letter in connection with the Baltimore case affecting Mp, 
Mensik, did state that the California department had valued these 
assets at $1. 

When it came under cross-examination, and the court records are 
available to you 

Mr. McHuen. Cross-examination where? 

Mr. Hoprps. In California, and the records are available and they are 
public, you will find that what happened was Mr. Weiss said that 
as a good accountant, since there had been a suit entered to try and 
break the trust and have the assets taken away from California, they 
were reserved at a nominal value, reserved, “and, therefore, we gave 
them a nominal value of $1.” 

I am sure you will find from the most reputable attorneys in Cali- 
fornia—and if you wish to take Mr. Weiss’ testimony—that this was 
an accountant’s valuation pending determination of whether the trust 
existed, whether the assets existed. 

Mr. McHueu. It was an interim account which was approved by 
the court, was it not ? : 

Mr. Horrs. It was approved pending the final account. The final 
accounting was—is what I am talking about. If there had been only 
$1 in assets, the Pacific National Bank would never have been paid 
over $25,000 in fees nor the California department close to $60,000 
in fees. 

Mr. McHueu. That doesn’t follow at all. 

Mr. Hoprps. Oh, yes, it does. 

Mr. McHueu. The court could very well have required that the 
money for payment of those fees be made up from other sources. But 
now, Senator 

Mr. Horrs. No. Excuse me, Mr. McHugh. 

Senator Harr. May I inquire, do you havea copy 

Mr. Hoprs. We have a copy of the court order and accounting, and 
I would like to read that into the record. 

Senator Harr. And then inquire of the witness whether there is a 
subsequent order which we do not have, and, if so, obtain it. 

Mr. McHveu. This is an order signed by Judge Devine, dated 
March 31, 1960, which says: 

Order approving interim accounting and authorizing withdrawal of funds. 

When you refer to the order of Judge Devine, this is the only order 
you are referring to; is it not ? 

Mr. Hopps. I do not know. I might, if I saw it. May I have the 
privilege of looking at it? 

No, this is not the one I am referring to. I am referring to the or- 
ders given by Judge Devine in the two later proceedings where the 
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California department made its claim for fees and where the Pacific 
National Bank made its claim for fees. 

Mr. McHven. The claims for fees, you understand, are referred to 
in this order ? ee 

Mr. Horrs. That is right, but that is not the final order. I will be 
glad to try to get that for you. I perhaps can have it sent air mail. 

Mr. FLEISHELL. Mr. Me Hugh, there is another court order. That is 
not the only court order. And there is an order subsequent to that, 
setting out in det: ail valuation of assets other than the valuation re- 
flected in that interim report by the auditor. 

Mr. McHven. Did you bring that with you? 

Mr. Horrs. No, I thought you had it. 

Mr. McHueu. You don’t have acopy of that with you? 

Mr. Horrs. No. Mr. McHugh, may I—— 

Mr. McHvucen. May I ask you whether or not you or your attorney 
have now in your possession a copy of that order ? 

Mr. Fuetsuett. We do not, but I can get youa copy. 

Mr. McHueu. Do you have it in your offices here in W ashington ? 

Mr. Fixtsuetn. No, it is in San Francisco. We can have a copy 
flown out here. 

Mr. McHvuen. What is the date of this order ? 

Mr. Fieisuevi. I frankly couldn’t recall. 

Mr. McHveu. Is it an order signed 

Senator Harr. What is the date of this which the witness describes 
to be preliminary ? 

Mr. McHueu. This is dated March 31, 1960. 

Are you telling us that there has been a subsequent order entered 
by Judge DeVine? ) 

Mr. FietsHenr. Understand, Mr. McHugh, I was not counsel for 
International. 

Mr. McHven. Then let me ask Mr. Hopps. 

Mr. Fiersueti. May I conclude, Mr. McHrost: and perhaps you will 
understand my point. 

The ened i the company, Heller, Ehrman, White & McAuliffe, 
appeared in court for the company. I am advised by them there is a 
subsequent order, although I had no reason to get a copy, since we 
were not involved in the proceeding in any way. 

Mr. McHuan. You have no know ledge of this order, then, yourself ? 

Mr. Fiersuety. I have never seen the order, but I was told about it 
by counsel when they were disputing the rather high fees that the 
Insurance Department of California was asking for. 

Mr. McHvuceu. Mr. Hopps, have you seen this order, yourself? 

Mr. Horrs. Yes, I have seen the order. 

But I would like to make plain to the Senator and to you, Mr. 
McHugh, every connection of any kind and nature that I had, even 
as a paid adviser, with the International Guaranty Insurance Co. 
ceased on June 28, 1958. 

We have h: ardly been on good speaking terms since. When I am 
defending the company’s assets or what happened, it is only because 
Ithink the recor d should be straight. 

T have seen with my own eyes ‘and shown to me by Heller, Ehrman, 
White & McAuliffe the order which carefully delineates that the 


bank should be paid on the basis of these assets being worth so much 
money. 
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I have also seen a letter from Heller, Ehrman, White & McAuliffe 
Mr. McHuen. Again, may I ask you, since you are referring to ay 
order between March 31, 1960, and today, signed by Judge Devine: 
is that correct ? ; 

Mr. Horrs. That is correct. 

Mr. McHvueun. Again, are you stating that this was a determinatioy 
by the court that this was the value of those assets only for the pur. 
pose of determining the trustee’s fee ? 

Mr. Horrs. The trustee’s fee, Mr. McHugh, was based on a certain 
number of cents versus dollars of assets. The International, one of 
their attorneys from back in Chicago, denied the fee on the grounds 
they were not administering any such assets. : 

The insurance commissioner said so. 

They went to court and Judge Devine then heard the situation as 
part of the general proceedings, went over the appraisals, reviewed 
the items, and determined that they should be paid a fee based upon 
so many hundreds of thousands of dollars of assets being in the trust, 

Mr. McHueu. For that purpose, is it possible that Judge Devine 
merely accepted the valuation that was placed upon it by the bank as 
the trustee ? 

Mr. Horrs. I would doubt that very much since International was 
opposing it. 

Mr. McHuenu. Let me ask you this, then— 

Mr. Hoprs. May I again say this? I can tell you all about the orig- 
inal formation, the original transfer of the stock to the client, but 
from June 28 onward, I have been on the outside looking in. 

Mr. McHvuen. We are referring now to the assets which constituted 
the corpus of the trust account which was filed in Chicago by Inter- 
national Guaranty which, it has been alleged by the attorney general 
of the State of New York and also by the insurance commissioner of 
California, where valueless assets, and that upon a basis of this trust 
account the International Guaranty was able to do business and 
represent to the policyholders that it had a substantial reserve on 
which it could respond to any claimants. 

So the question of the legitimacy of those assets in that trust account 
is very important, and you are quite conversant with that, I assume. 

Mr. Horrs. I am conversant with the importance of it. I do not 
wish to qualify myself as an expert on assets, and partciularly of those 
assets. I know little, if anything, of the mortgage business. I do 
wish to point out that there has been a dispute which is in plenty of 
court records over those assets. 

I know this: that there was presented to the Pacific National Bank 
in my presence and the presence of Mr. Ehrlich and Mr. McAdams— 
Mr. McAdams brought out physically with him all these mortgages 
and he handed them to the trust officer of the Pacific National Bank 
in my presence to put into the trust; and at that time they went over 
each document, because I was getting bored. 

Each one had two appraisals attached to it, and each one had the 
record of past payments. Then it came down to some second mort- 
gages, 

Mr. McAdams made the statement, which I think has been proven 
by facts since, that on these seconds the firsts had been paid down so 
far that it was just going to be a matter of days before they converted 
them by having a refinancing of the firsts. 
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Mr. McHwen. This is Mr. McAdams’ representation ? 

Mr. Horrs. That was Mr. McAdams’ representation. 

Mr. McHvuen. And the auditor of the State of California, as of 
March 31, 1960, however, still said those seconds were valued at $1; 
is that correct / 

Mr. Hoers. He valued them at $1 because what happened was that, 
in what I believe to be a misguided legal move, trying to break the 
power of the California department, the ¢ ‘hicago group sued to say 
that the trust had never been properly completed and they wanted to 
get the assets back. 

Then they withdrew that suit and stated that if the assets were 
turned back, they would put them in the company, if not in the trust. 

Mr. McHveu. Mr. Hopps, in order that the record will be com- 
plete, then will you furnish us a copy of the order by Judge Devine, 
which you have referred to, that has been entered ‘after March 31, 
1960? 

Mr. Hoprprs. I will telephone for it this afternoon, asking that it be 
sent direct to your, Mr. McHugh. I have seen that with my own 
eyes, though. 

Mr. McHwuen. One last question concerning the value of these 
assets in the trust account. 

Is it not true that these assets in the trust account of an insurance 
company are not accepted as assets by the standards of appraisal 
adopted by the National Association of Insurance Commissioners for 
admitted companies ? 

Mr. Horrs. It depends on what State you are talking about. 

Mr. McHouen. — alifornia, then I will say. 

Mr. Horrs. In California, they would not be accepted, and the 
company, as far as I know, wrote no business in California. 

Mr. McHvuen. In how many States of the Union would you say 
that these assets are recognized ? 

Mr. Hoprrs. I would say—I am guessing, but just from reviewing 
insurance laws over a period of time—I would say that there are 
some dozen States in which the first mortgages would unquestionably 
be recognized, including the $300,000 Van Wagner mortgage, and 
the $200,000 Nevada mortgage, which, incidentally, has largely been 
paid off in full in cash 

Mr. McHven. But the principal asset was the second mortgages. 

Mr. Horrs. And that the second mortgages would only have been 
valid, provided they were accompanied by documents similar to those 
which Mr. McAdams showed that they were in the process of conver- 
sion to firsts. 

Mr. McHveu. Isn’t it true that by the standards adopted by the 
committee of the NAIC for purposes of asset evaluation, generally, 
such second mortgages are not accepted for admitted companies ? 

Mr. Horrs. Mr. McHugh, that is a very involved subject. I will 
say this. The NAIC has no force of law, No.1. 

No. 2, the NAIC has admitted, to my personal knowledge, cor- 
porate notes and bonds which were, in fact, secured by second obliga- 
tions. Just a different way of saying it. You might not take a sec- 
ond mortgage as a mortgage, but you might take it as collateral to : 
bond issue. 
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Senator Harr. Mr. Hopps, the question I ask could be answered 
very elaborately. This I don’t seek, but I would like to get from you, 
a man experienced in this field, what you conceive to be the standards, 
the philosophy of regulatory law, affecting insurance. 

You testified at the outset you felt that it was inappropriate, this 
business was not suitable for effective regulation at State levels; that, 
rather, Federal regulation would be more effective. 

I am just curious, sir. What do you conceive to be effective regula. 
tion, in whose interests ? 

Mr. Hoprprs. In the interests of the public, of course. I do belieyg 
very firmly that there is the necessity for a completely free market 
in insurance, in which the criteria should be that there is sufficient 

capital and sufficient reserves to protect the public. 

But I am a devotee of the fact that after that period has beep 
passed, the underwriter should be allowed to use his own judgment, 
just as do the underwr vat at Lloyd’s and just as they have so success 
fully for many, many yea 

I don’t believe in the oy aitjacket type regulation of rates, rules, 
terms, and conditions by anybody. I think the Federal Government 
should have the : authority to set a uniform set of rules for assets that 
are eligible for capital and reserves. 

After capital and reserves are taken care of, the company should 
have very considerable freedom as to what else they are interested in 
investing in. The laws differ so much, that it is fantastic. 

Just to give you a few examples, in Alabama all you need for 
multiple- line writings is $350,000, of which $100,000 shall be in bonds 
or securities. There are no restrictions on reserves, no restrictions on 
surplus. 

You go to Arkansas. 

Capital reserves and surplus may be invested in U.S. Government 
bonds, and such other assets as are approved by the insurance com- 
missioner. 

You get down to California and there is a whole category of what 
you ean put’ your assets in and it requires a million dollars capital for 
multiple lines. 

You take the distinguished Senator O’Mahoney’s State, Maryland. 
T have before me the Maryland law. 

Senator Harr. Wyoming. 

Mr. Hoprs. I mean W yoming. Ihave before me the Wyoming law. 
We are speaking now of the insurance of financial guarantees such as 
those we are talking about with the International. 

The Wyoming law specifically states that a company having a 
casualty license may write all forms of fidelity and surety and insure 
against loss or damage resulting from failure of debtors to pay their 
obligations to the assured. In other words, a financial guaranty. 

In order to accomplish that in a Wyoming corporation, it re- 
ir aad steer 200,000 and a surplus of $100,000. 

Now, I have, believe me, no brief to file for the International as 
it stands today, but I will point out that T think it is ridiculous that 
I am told by their counsel, Mr. Henry McGurren, of Chicago, that 
the majority of these accounts, which the International had and which 
were -anceled by mutual consent at the time of the California trouble, 
were transferred to a Maryland insurance company, either the Na- 
tional Security or Security National, I am not sure. 
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This company was formed with $250,000 capital and $125,000 sur- 
plus, and they will be able to use practically the same assets that were 
recovered by the International, to operate an American company. 

Getting back to the philosophy, I started to discuss categories of 
surplus line or nonadmitted writing. I gave you the first category in 
which I do not believe. That is the category in which there are no 
U.S. assets, no service of suit, no filings with any State, or any public 
body over there. 

The second category we discussed is that which has a U.S. dollar 
trust account. I think we can only learn from experience. These trust 
accounts have existed since the time of the First World War, prior to 
the First World War. 

There has never been a loss to an American policyholder on any alien, 
noni admitted carrier having a U.S. dollar trust account. I think that 

isa pretty ; good record. ee 

We come to another class of nonadmitted carrier, which in insur- 
ance parl: ince is called a foreign carrier, “foreign” meaning from an- 
other State, rather than alien. 

There are, I would say, excluding the huge volume placed with 
Lloyd’s on very big risks, where the assureds need no tutel: age and 
really no protection, that the biggest volume of small business, such 
as accidents and health, automobile, dentist malpractice, advertising 
dentists, advertising doctors, generally called tough risks, that those 
are placed more often in nonadmitted carriers from one State to 
another. 

In other words, a company which is admitted to only one State or 
two States or three States but which solicits business and does busi- 
ness in 50 States. 

Now, it is almost impossible—I have tried very hard—to determine 
the actual loss — to the public in these various categories. 

In category No. 1, the completely nonadmitted, I trace about $6 
million in losses in bs last 10 years. 

In category No. 2, the nonadmitted with U.S. deposits, no losses. 

In category No. 3, nonadmitted from one St: ate to another, there is 
just no way of doing it, excepting—because it is tied in the general 

failure of that type company. But I do know from personal experi- 
ence that there have been very, very large losses. 

Mr. McHuenr. With reference to this third category ? 

Mr. Hoprprs. In this third category from one State to the other. In 
other words, it has actually been more dangerous to the public to 
accept a nonadmitted carrier, let us say a carrier from Alabama, 
writing business in New York, than it has ae for an insured to 
accept in New York a policy with a company in Spain, or wherever 
else it might be. 

Now, it is always a matter of public record, and it can be traced, if 
you will look at the reference sheets of Alfred M. Best’s—which is 
more or less the Dun & Bradstreet of the insurance business—on the 
failures of the last 10 years, and you will check them and you will 
find that American stock, mutual, reciprocal insurance companies 
duly licensed by the States of the United States have produced for 

the American public losses in excess of $200 million. 

They haven’t paid their claims, in other words, and have gone out 
of business. Some of the State laws are so fantastic ally weak it is 
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just pitiful. Even California, which is a heavily regulated State 
California has a section of its law which was designed for certain 
local interests some years ago. 

You can write compensation insurance in California with $50,009 
capital if that is all you want to write, plus surplus. The law hag 
been changed in multiple line now so that it takes a million dollars 
and that is very good. : 

Mr. McHveu. Mr. Hopps, with reference to the kind of insurance 
we are talking about, I wonder if you could tell us a little bit more 
about the Maryland law. 

You spoke of the capital surplus requirements with reference to 
the company which has now taken over the portfolio of Internationa] 
Guaranty. Will you state again what those capital and surplus re. 
quirements are? 

Mr. Hoprps. I think I have them here. The Maryland law allows 
you to write fire insurance with $100,000 capital, casualty insurance 
with $100,000 capital, surety with $250,000 capital, or you can write 
multiple lines with $350,000 capital, and a starting surplus of $225,000, 

That needs some explaining. The starting surplus is not necessarily 
the permanent surplus. You must have that when you get your first 
license. 

To write mortgage insurance, financial guaranties and so on would 
come under the surety laws of the State of Maryland and would re- 
quire $250,000 capital and $125,000 surplus. 

I have been told by Chicago interests that that has proved far more 
satisfactory than a foreign carrier. 

Mr. McHvueu. With this kind of capital structure we are discussin 
here, about what volume of premiums by the company is involved? 
You will recall that the Insurance Commissioner of California esti- 
mated the total amount of premiums of International Guaranty on 
these same savings and loan associations at around $100 million and 
this did not include the mortgage insurance. 

Will you give us an estimate of the amount now in effect ? 

Mr. Horps. This, of course, is a misconception based on the fact 
that most people figure the insurance business as they do in life. Life 
insurance companies report the total insurance in force: so many in- 
sureds add up to so many million dollars or so many billion dollars. 

Fire and casualty companies and surety companies do not report 
that way at all. You can write on a fireproof building such as this 
a policy for $10 million and your underwriting judgment will be 
that your exposure is $100,000. 

If you are writing bond business, and you added up the total amounts 
insured, it would be astronomical. But, on the other hand, you have 
against it collateral. 

For example, on savings and loan company, in all the contracts 
that I saw on savings and loan, there had to be first a capital and 
surplus of the savings and loan company equivalent to 5 percent of 
its gross assets, accumulated reserves and funds. 

That had to go first. Then they could not have a mortgage, any 
one mortgage in excess of 5 percent of their assets. 

Third, any mortgage over a certain amount, they had to send a 
list to the company and have it approved. So, in effect, what you 
had as protection for the insurance company was a mortgage port- 
folio of small mortgages, largely on dwellings, small businesses. 
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To estimate the amount of exposure by saying that you had the 
total number of all the mortgages and all of the assets of the com- 
pany exposed would be ridiculous. Phe fact of the matter is the 
exposure is what would you lose net, after wiping out the capital, 
the surplus and these assets. 

[I would say the premium income of International Guaranty Insur- 
ance Co. was on the way to reaching somewhat less than $1 million 
a year. That is the criteria which is usually used in the insurance 
business to determine the size of a company. 

Mr. McHvenr. You will recall in a memorandum which was read 
into the record yesterday prepared by you, you estimated that in the 
annual net premium income of $300,000, you would make approxi- 
mately $150,000 net profit. 

Would you say that represents a fairly accurate description of the 
prospective return on this type of business ? . 

Mr. Horrs. On that type of business, yes. I think the highest net 
return I know of in the insurance business is either on bail bonds 
with collateral or this type of business which, in effect, has collateral. 

Mr. McHvueu. Doesn’t this suggest that either the rates are exces- 
sive, there is no competition in this business, or you are not properly 
reserved / 

Mr. Horps. I would say the first. I would say that the rates are 
excessive and that the lack of competition is largely due to the very, 
very sad experience the insurance companies had in the 1929-32 era. 

But that experience was largely in huge losses on guaranteed mort- 
gage bonds such as $44 million on the Waldorf-Astoria, $80 million 
on the Inland Empire Building, $20 million on the Ambassador 
Hotel's group. They had huge chunks of losses. 

Mr. Henry North, who was going to become a trustee of Interna- 
tional got from the Metropolitan Life statistics which showed that 
their experience—and they are the largest mortgage lenders in the 
world—that their experience during the heart of the depression was 
that the loss eventually came out to less than 5 percent on all loans 
under $25,000. It was the big ones that gave the losses, so there has 
been a very bad name in the insurance business for mortgage 
guaranties. 

Mr. McHven. But we are speaking here primarily of deposit insur- 
ance, are we not, not mortgage insurance? 

Mr. Horrs. Deposit insurance is really a little amplification of 
mortgage insurance, because there were no guarantees of deposits of, 
let us say, an industrial bank that lent on automobiles or of a com- 
mercial bank that lent on paper and character. 

These were all guarantees of savings and loan companies who had 
behind each contract individual mortgages on thousands and thou- 
sands of dwellings. 

Senator Harr. Earlier I heard, and I think it was the witness yes- 
terday who commented that the normal practice in the pricing of 
reinsurance is to have the commission paid by the receiving company ? 

Mr. Hoprs. On average that isso. That is not necessarily so. 

Senator Harr. It was my impression that in your operations it was 
his understanding that the general rule was not applied. 

Mr. Horps. This is not true. 

Senator Harr. This is not true? 











5896 THE INSURANCE INDUSTRY 


Mr. Horrs. This is not true. 

Senator Harr. The chairman and I at noon were curious aboy 
something. This is my last question. 

You enumerated several other of foreign—now that you have edy. 
cated me in that point—alien companies, several other alien coy, 
panies for which you served as broker or adviser or in one capacity op 
another in addition to the Tangier International Co. : 

Mr. Horrs. No; I am afraid if I indicated that as such, I am , 
little misunderstood. I have been a director of foreign companies 
and I have been an adviser of foreign companies which did business 
over here, and I have placed with 3 many more companies than the 
International. 

Senator Harr. There were sever al here that you have listed in this 
summary of qualifications, and it was in respect to those that we 
wondered whether they were in terms of your relationship to then 
the same as your relationship to the International Guaranty, of 
Tangier. 

Mr. Hoprps. The relationship with the—I will check them for you 
if you wish. We will take the alien companies. The Fiume did reip. 
surance only in the United States, no other type of business in the 
United States. 

La Metropolitana did and does a direct business, has a U.S. dollar 
trust with the Marine Midland Trust Co. of New York, and it has 
done business in the United States successfully for 1 think probably 
10 years. , 

In all of the forms that we are discussing—as a matter of fact, I 
originally tried to buy the Metropolitana for the Chicago group to 
handle their mortgages. 

La Estrella is ‘primarily a marine company. In fact I know of 
nothing that is written in the United States except marine. That I 
think covers the foreign companies. Well, the Gibraltar and General 
was a straight reinsurance company. As far as I know, it didn’t write 
anything in the United States except by retrocession from English 
companies. 

Senator Harr. By what? 

Mr. Hoprprs. Retrocession, which is a misnomer, but it is insurance 
1 anguage. But what they mean in the insurance business by retroces- 
sion is a company in the [ Mited States, let us say, cedes business toa 
company in England, and the company in England cedes part of it 
again. Itrecedesit. I donot think they do any direct business, 

Senator Harr. Did youcomment on the Italian company ? 

Mr. Horrs. Yes; the Fiume only did reinsurance. It does do a fairly 
large surplus line business on the continent of Europe, but that is all. 
None here that I know of. 

Senator Harr. Mr. Rosenman has some questions. 

Mr. Rosenman. Mr. Hopps, you have testified you were associated 
with West Indische, which later became International Guaranty, at 
least until October of 1957. You talked about the California Trust 
Fund, but on September 30, 1957, a statement was filed with the Surety 
Department of Nevada. Are you familiar with that statement? 

Mr. Hoprs. Vaguely; yes. If Isee it I could tell you. 

Mr. Rosenman. I have : a photostat of it supplied by Commissioner 
Hammel, of the State of Nevada. On that statement in schedule D you 
list a number of stock companies which are a part of the assets held by 
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West Indische. They are in effect Cie Centrale du Gas, Institute 
Azeca de Creditos y Trust, Cie Intereuropean de Navagacion, Finance 
Republique, S.A. Also under bonds you list Republique, S.A. for a 
$500,000 bond. This is the statement submitted to the commissioner of 
Nev: ada qualifying West Indische in the State of Nevada; is that cor- 





rect ? 
Mr. Horrs. I did not prepare the statement but 
Mr. RoseENMAN. You were associated with West Indische on Sep- 


tember 30, 1957. ; 

Mr. Horrs. I at that time was not associated with them as a paid 
adviser. I was acting asa broker ee business with them. 

Mr. Ros—ENMAN. You were a stockholder 

Mr. Horrs. A sm: all stockholder. 

Mr. RosenMAN. And you caused this statement to be submitted ? 

Mr. Horrs. I asked them to have a statement submitted. 

Mr. Rosenman. We understand that was signed by Eric Van Gal- 
der. Isn’t it a fact that any of these four companies were not formed 
until December 1957, although vou listed them as assets on this state- 
ment of West Indische ? 

Mr. Hoprrs. I couldn’t have listed them as assets, because all that 
happened is that the home office sent over a listing of assets. 

Mr. Rosenman. The home office ? 

Mr. Horrs. That is Tangier. 

Mr. RosenMAN. Isn’t it a fact that your office at 44 Wall Street in- 
structed the International Corp. Co., 50 Broad Street, to form these 
corporations in December, and your office instructed William Saxe to 
obtain 

Mr. Hopes. Now I am beginning to gain some sense out of it. I 
think if you will look back in my testimony, you will find that one 
reason the people abroad were willing to sell was that they were al- 
ready contemplating moving their whole business to West Indies. 
They were beginning to be frightened at the Tangierian political situ- 
ation. Their fright. has since been thoroughly justified. 

At that time I recall that they wanted to have foreign holding corpo- 
rations formed for a group of assets that they already had to transfer 
those assets to a foreign corporation. 

Mr. RosenMAN. But at the time this statement was filed, none of 
the companies that the assets supposedly were to be transferred from 
were in existence ? 

Mr. Hoprrs. I doubt that very much. I think those companies were 
probably Tangierian companies at that time, but that the Panamanian 
companies or West Indies were formed to take over those assets to pro- 
tect the owners; they probably hadn’t been formed. 

Mr. Rosenman. Mr. Hopps, I want to refresh your memory. On 
December 6, 1957, you received a memorandum from your office on 
Wall Street from Loretta Lindhauer referri ing toa December 5, 1957, 
memorandum from Lindhauer to William Saxe, the attorney, asking 
to organize these foreign oF mete me 

On the memorandum of December », 1957, Miss Lindhauer stated: 

I am informed West Indische group wished to have a fourth Panamanian 
company to be formed to be known as Finance Republique, S.A., with a nominal 


common stock only (no preferred). This, too, should be formed before yearend 
1957 as I understand this new company is to put out a new bond issue as follows: 
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Bonds of a par value of 175 million French francs bearing interest at 5 percep 
payable in January and July; maturity in 1968 with a “call option” in 195s, 

Part of the statement as lists bond issue of Finance de Republique 
for $500,000 as an asset of West Indische as of September 30, 1957, 

Mr. Hoprprs. In the first place—by the way, when was that filed Ww ith 
Nevada? 

Mr. Rosenman. That was filed in mid-October. 

Mr. Hoprrs. Filed in October ? 

Mr. Rosenman. In October, as of September 30, 1957. 

Mr. Horrs. Then it would have to be foreign assets before these 
other corporations were formed. 

What I am trying to explain to you is that I do not. That I do 
know this: That Mr. Mars, other bankers over there were all very 
worried about the situation, and they were taking various assets and 
transferring the same assets to foreign corporations, other foreign 
corporations outside of Tangier. 

Mr. Rosenman. But it was your office that was forming these corpo- 
rations. 

Mr. Horrs. No, my office was not forming them. My office was 
acting as any good broker does, as a conduit. 

Mr. Rosenman. In other words, you are saying that you had noth- 
ing to do, you yourself or your oftice or your organization, had noth- 
ing to do with the creation of these companies / 

Mr. Horprs. I didn’t say that. I said that at the request of the Tan- 
gierian people, we asked that these cor porations be formed. Naturally 
we sent them toa friendly attorney. ; 

Mr. RosenMAN. He is very friendly. He is located at 44 Wall 
Street, too. And these letters were all in December of 1957. 

Mr. Hoprrs. That is probably possible. 

Mr. Rosenman. So this special statement filed by West Indische 
with the State of Nevada is in error ? 

Mr. Horrs. I wouldn’t say that. Do they show those as being the 
Panamanian corporation? I think you may find those are Tangierian. 

Mr. Rosenman. These are all Panamanian companies. I have an- 
other, dated January 23, 1958, concerning “$400 covering fee for 
reside se age nt and domiciled in Panama for the year beginning De- 
cember 30, 1957,” and a list of four companies, the same four com- 
panies which I had read to you before. 

Mr. Hopprs. I don’t find that inconsistent with what I had said, Mr. 
Rosenman. I had said that what I knew was that they wanted to take 
out of Tangier all the assets that they could and put them in other 
places. 

They were going to take the insurance company itself out of Tan- 
gier, and they were taking their various individual Tangierian assets 
and forming corporations in other countries, and they asked to have 
some Panamanian ¢ ompanies formed “who shall we get in touch with.” 
Naturally we put them in touch with William Saxe, who is a friend. 

Mr. Rosenman. You got in touch with William Saxe? 

Mr. Hoprrs. No. 

Mr. Rosenman. Your office ? 

Mr. Horrs. My office. 

Mr. Rosenman. 44 Wall Street ? 

Mr. Hoprrs. I would have done the same if I had been there. 
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Mr. Rosenman. We don’t disagree. I maintain this statement 
is, aS filed, false. ; ; 

Mr. Horrs. I don’t necessarily agree with you. I don’t know. I 
did not prepare it, further I did not sign it, and I did not make up 
the accounting. I have never made up an accounting in connection 
with any of this. 

Mr. Rosenman. Mr. Hopps, in one of the documents referred to 
earlier, you list as part of the directors of International Guaranty 
from July 1, 1959, to July 1, 1960, Intereuropean and African _In- 
surance Agencies, and La Cherifienne de Constructions Navales. Isn't 
it a fact that both these companies received mail at your office at 44 
Wall Street ¢ 

Mr. Horrs. Yes. We have a list of all the Mars companies, every 
one of them. Mars you must remember, was also doing banking in the 
United States. 

Asa matter of fact, his references were the highest. When we first 
checked him, we checked him with Guaranty Trust Co. of New York 
and American National Bank of Chicago. 

Mr. Rosenman. You claimed you had disassociated yourself except 
in an advisory capacity from any of the activities of the International 
Guaranty as of 1957 

Mr. Horrs. No, I did not say that. I said I resigned and had my 
resignation accepted on June 28, 1958. 

Mr. RosenMAN. 1958, but this is July 1, 1959, to July 1, 1960. 

Mr. Horrs. Those were Mr. Mars’ corporations. 

Mr. RosenMAn. Operating out of your office / 

Mr. Horrs. Not operating in any way out of my office. We would 
collect mail for him. 

Mr. RosenMAN. Just a place to receive mail ? 

Mr. Horrs. Mail. If he had corvespondence, if he wanted banking 
done he would send it to the office. 

Mr. Rosenman. The director was Mr. J. D. Guinness. Do you 
know Mr. Guinness ¢ 

Mr. Hoprs. Yes. 

Mr. Rosenman. Where else is Mr. Guinness associated, with what 
other companies / 

Mr. Horrs. Mr. Guinness was with the General Assurance Co., with 
La Commercial Insurance Co. 

Mr. RosenMAN. Didn't you sever your master contract with Mr. 
Guinnes for the General Assurance Co. ? 

Mr. Horrs. Did I or did some corporation? I think it possibly did. 

Mr. Rosenman. Is this the same General Assurance Co. that re- 
insured Royal American Insurance Co. from Inland Empire? 

Mr. Horrs. I think it reinsured a small amount of it, and paid its 
return premium and got off the account. 

Mr. Rosenman. Mr. Rampton testified he could never find General 
Assurance. 

Mr. Horrs. I showed Mr. Rampton, and if you will take the whole 
court testimony you will find Mr. Rampton was proved inaccurate. 

Mr. Rosenman. I am just saying that Mr. Rampton testified before 
this committee he could never find—— 

Mr. Horrs. If I wanted to take the time to go over Mr. Rampton’s 
testimony—I have given you a memorandum. 
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Mr. Rosenman. Mr. Hopps, you continually testified that you had 
nothing to do except as a broker now from June 26, 1958, to July 
1959, until the present day, except as an adviser, and then you haven} 
been paid for any of your advice anyhow. : 

Mr. Horrs. Well, I don’t think the fact that I wasn’t paid was of 
any vital importance to the committee. I certainly intended to gg 
paid and I did give the advice whether taken or not. 7 

Mr. Rosenman. Can you explain to the committee then this colum, 
we have received under subpena from New York State’s mass of doc. 
ments, too voluminous actually to put them all in the record, but they 
go into minute detail, all in your office, for a person who is not sup- 
posedly connected with the company, and merely an adviser. Hoy 
do you account for the minute detail and instructions that you haye 
throughout these filings concerning International Guaranty? 

_ Mr. Hoprps. I think that was my duty, and I was tremendously 
interested in seeing that that company formed a U.S. trust account, 
I thought I was going to make quite a lot of money out of it. 

Mr. Rosenman. Aren’t you right now the main creditor of Inter. 
national Guaranty ? 

Mr. Hoprs. I am not the main creditor because I have waived it. 

Mr. Resenman. But you represented the big creditor even after 
the Snsurance Department of California took International Guaranty 
into receivership ¢ 

Mr. Horrs. That is correct. 

Mr. Rosenman. You have not waived these creditors’ rights? 

Mr. Horps. I have had to waive my creditors’ rights. 

Mr. Rosenman. Can you explain to the committee why you had to 
walve it? 

Mr. Hoprs. Because I would have been engaged in an interminable 
lawsuit with the Chicago people who wanted to sue me for the fact 
I created a trust account in California which was bad advice. They 
claimed that the California department said we were doing business 
in the State. I had had legal advice to the contrary, but it would 
have been just one nasty lawsuit and I didn’t think the game was 
worth the candle, so I took a refund of part of the money that was 
owed to U.S. Marine and Foreign Securities and U.S. Marine and 
Foreign Securities gave them a release. I did this only after talking 
to the preferred stockholders of U.S. Marine. 

Mr. Rosenman. Talking with the stockholders of -—— 

Mr. Hopps. U.S. Marine and Foreign Securities. They didn’t want 
a lawsuit. 

Senator Harr. Mr. Kittrie. 

Mr. Kirrrre. I would like to continue with some of the questions 
that were asked by Senator Hart here on the idea of regulation, with 
particular emphasis on the surplus line company. 

Do you feel it would be wise for somebody in the United States to 
have some role in regulating surplus line companies ? 

Mr. Hoprprs. I do. 

Mr. Kirrrie. You don’t agree with Mr. Garrison that these con- 
panies are sitting there, they are not really anxious to come here, if 
we are going after their business we should take it under any condi- 
tions that they are willing to accept this business? 
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Mr. Horrs. My thought on that is this, there are some of them 
that will not allow themselves to be regulated at all. One of the great 
companies of the world, the Guardian of London, had a fight with 
the insurance department in California in 1906 at the time of the 
catastrophe. They, no matter what you offered them, would not come 
pack to regulation in the United States, though they frequently do 
take a surplus line. 

I think if the Federal Government was regulating them, they still 
wouldn't come back. But if an assured dealt directly with them, 
certainly they would be dealing at arm’s length with full knowledge. 

I do not think that anybody needs to educate the United States 
Steel, Standard Oil, and similar big assureds, if they want to place 
their business completely broad. I do believe that if a person thinks 
that he is having the service of an agent and broker, then there should 
be some regulation on it. ; ate 

The regulations of the various States are so dissimilar then you 
could never write an interstate account and comply with them all as 
thev are now written. 

Mr. Kirrrme. Do West Indische and International Guaranty do 
business any place other than the United States ? 

Mr. Horrs. They did. I do not know where they do business at all. 
I told you all my information on them since June is second hand 
and obtained on a somewhat hostile basis. 

Mr. Kirrrre. While you were associated with them, were you pri- 
marily doing business in the United States or were they doing any 
business in the United States ? 

Mr. Horrs. They were primarily doing business elsewhere, and then 
gradually, under my persuasion that they could make more profit over 
here, and with the loss of the motive of foreign exchange abroad, it 
was being swung to where they were almost entirely doing business in 
the United States and Canada. 

Mr. Kirrric. What kind of regulation of surplus line insurance 
would you recommend ? 

Mr. Hoprs. The only regulation that I would recommend is a strict 
certified public accounting and a sufficiently well staffed bureau to 
check the valuation of securities and the adequacy of reserves. 

Mr. Kirrrm. I would just like to reemphasize this one comment 
that you made and see if this is really what you are saying, because this 
was Very interesting to me. 

You were critical of the present State regulation of insurance com- 
panies and you felt that the regulation of rates is really much too 
restricted. You felt it would be much more effective to regulate pri- 
marily capital and reserves; is that so? 

Mr. Horrs. That is just what I do feel. I feel if there is adequate 
capital and reserves, the rest will take care of itself. 

Mr. Kirrriz. Actually the regulation of rates is similar to what is 
being done in the public utilities field. 

Mr. Hopes. Yes, but it is far less complicated than the insurance 
business. Insurance is not an exact science excepting in life insurance. 

Mr. Kirrrte. Would there be much more competition in the field if 
the rate regulation was taken out and the regulation of capital and 
reserves only would come into effect ? 
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Mr. Hopps. California, of the important States, is probably th 
freest of all on rates. There is no real restriction on rates that yoy 
can charge for anything except compensation and a few classes, 

By and large you can charge any rate that you please so long ag jt 
is nondiscriminatory. Yet in California this has not led to the 
elimination of the surplus line carrier by any means. In fact, I wy. 
derstand that Mr. McConnell testified that over $27 million In pre. 
miums was paid in California last year on surplus lines. 

Mr. Kirrrie. Mr. Hopps, one final question. You listed here , 
number of companies you were associated with over the years. They 
you analyzed what happened to some of these companies. 

You seem to say that all you did for these companies was to do good 
for them. There has been other testimony saying that you hare 
drained some of these companies and taken advantage of them. Ap- 
parently there is no agreement as to what your role was. Then in your 
statement here on page 3 you say you are pr imarily engaged in pur. 
ch: asing and selling small insurane e companies. 

Could you give us some idea of which insurance companies you 
bought recently? , 

Mr. Hoprs. I have not purchased or sold any recently because T have 
been too involved in some of this litigation. JI would like to point this 
out. One reason that I have perhaps been a little unbridled in my re. 
marks about Mr. McConnell and his lack of information is that T see 
that he spread directly on the record that I had been involved in 
numerous criminal and civil suits. 

No. 1, I have never been involved in any criminal suit at any time 
anywhere, so that was a direct misstatement by Mr. McConnell. 

No. 2. he goes into sweeping generalities about various civil suits 
The fact of the matter is that since the time of the South Eastern 
Underwriters case when T was in Washington, T became involved in 
various civil suits, very heavily stemming from insurance departments 
of insurance examiners. 

To date, and this goes back to 1944, T have fought out to a point where 
it has drained my resources tremendously, everv single one of those 
cases without a single judgment against me civilly; as I have said be- 
fore, there never has been a criminal one. 

Mr. Kirrrie. Just for conclusion purposes, I would like to repeat 
the question I asked. 

Since you claim that you enhance the business of the companies that 
you join, the other claim has been made that vou drain them, so T think 
it would be very interesting for this committee to be able, in months 
and years to come, possibly, to see what happens to some of these com- 
panies that you have been purchasing recently. 

Can we have any information on that? 

Mr. Hoprs. If you want to take the list of the companies, I think! 
can go over them. 

Starting right from the start: American Merchant Marine Insur- 
ance Co. was sold at a profit to the National Union Fire Insurance (o. 

The General Schuyler of New York was liquidated at a profit. The 
Southern of Charleston agency was transferred to the Pearl Insurance 
Co. and the company liquidated at a profit. 

The Monarch Fire Insurance Co. was merged with the Eureka Se 
curity Fire Marine and isa very successful operating company today. 
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The Pearl Assurance Co., for which I did the largest business and 
spent the most time, is a highly successful operation today, both here 
and abroad. 

The Alliance of France, was merged with a company, Compania 
Assurances-Reassurances of France, which is a successful company in 
France today. 

The Gibraltar and General Insurance Co. was liquidated. Part of 
its business went into the West Indische. There was no loss to anyone 
in any of these c ompanies. 

The Fiume is a large and responsible Italian company today, doing 
a very satisfactory business. The Rhode Island Insurance Co. was 
the subject matter of a long and drawn-out lawsuit. I was sued for 

¢7.800,000 some odd dollars. I won a dismissal. 

a Kirrrm. These are companies you were associated with in 
the past ? 

Mr. Horrs. That is right. 

Mr. Kirrrie. Which companies are you associated with at present ? 

Mr. Horrs. Iam not associated with any company today. 

Mr. a None whatsoever / 

Mr. Horrs. None whatsoever. 

I might say ‘the at the Rhode Island suit after 5 years of litigation 

was dismissed as far as I was concerned after all fraud charges had 
first been removed. 

Mr. Kirrrie. As far as any activities of the State of California 
against you are concerned, you claim that they are just really picking 
on you because of person: al disagreement ? 

Mr. Horrs. We have been very bitter personally ever since about 
four commissioners past. 

Mr. Krrrrie. But it is just not the personality of one commissioner. 

Mr. Horrs. The staff seenis to outlive me. 

Mr. Krrrete. Thank you very much. 

Senator Harr. There is one other item that Mr. McHugh wants 
to go into. 

Mr. McHven. Mr. Hopps, are you familiar with the payment by 
City Savings, one of the savings and loan institutions in Chicago, of 
$125,000, which ended up in the hands of the MceAdams-Van Wagner 
Agency as an insurance premium, and which was made out to Inter- 
national Guaranty ? 

Mr. Horrs. I am only familiar secondhand, Mr. MeHugh. 

If you wish me to give you the information, I can tell you its rumor 
sources. ; 

Mr. McHveu. You are familiar with the fact that that was the 
subject of litigation in Chicago? 

Mr. Horrs. Yes. I was told very recently that the litigation has 
been terminated in favor of McAdams and Van Wagner. 

Mr. McHven. Was that payment of $125,000 by the savings and 
loan institution to International as a premium for the insurance which 
International had written ? 

Mr. Horrs. I was told that the check was made out and the news- 
papers and the court reports said the check was made out to McAdams 
and Van Wagner for Intern: tional Guaranty Insurance. 


Mr. McHven. Do you know what MeAdams-Van Wagner did with 
that $125,000 ? 
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Mr. Hopps. I only know what I read in the newspapers. I knoy 
this: That on June 28 when I was in the home office of the company 
in Tangier, they had not received the money. , 

Mr. McHven. Do you have any knowledge of the fact that of thaj 
$125,000 payment made to International Guaranty by the McAdams. 
Van Wagner Agency, part of it was in the form of a note for some 
$81,000? 

Mr. Hoprprs. I know that a note was offered. At the time that Mr 
Mars was chairman of the board of the company, or acting as chair. 
man of the meeting, I know that he refused. 

Mr. McHveu. Chairman? 

Mr. Horrs. They have no such real thing as chairman. They have 
a chairman of the meeting. When he was chairman of the meeting, 
he notified the meeting that he had refused the $81,000-some-odd note. 

Mr. McHven. Did you ever yourself bring the $81,000 note to 
International in Tangier ? 

Mr. Hopps. Yes, I brought it with a letter from McAdams and Van 
Wagner. 

Mr. McHven. So you are very conversant with what happened 
with that money ? 

Mr. Hoprs. No, I am not conversant with what happened with the 
money. 

Mr. McHven. But you physically delivered this $81,000 note to 
International Guaranty in Tangier ? 

Mr. Hoprprs. I delivered the note to Mr. Mars and said IT had been 
asked to deliver this by Mr. McAdams. Mr. Mars said, “We cannot 
take this. I will oppose it. I will fight it. I will resign.” 

T said, “That is your business.” 

Mr. McHven. What did he do? 

Mr. Hoprs. He refused the note. Shortly thereafter he resigned. 

Mr. McHvcn. What did McAdams-Van Wagner do on this pay- 
ment of $81,000 ? 

Mr. Hoprprs. I do not know. They took control of the board. They 
changed the trustees. They changed the board of directors. The 
changed the counsel. They changed the accountants, and I just don’t 
know. I assure you I got nothing out of it directly or indirectly, not 
even asmell. 

Mr. McHven. Under the trust agreement, shouldn’t these premiums 
have been deposited in the trust account ? 

Mr. Horrps. They certainly should have. 

Mr. McHven. And it was anticipated that the money was planned 
according to this scheme that it would be paid to International 
Guaranty ? 

Mr. Hoprs. No. It was planned that they wanted the company to 
recommend that that be placed as a trust assets. That is what Mr. 
Mars objected to. 

Mr. McHvcn. But the oyly way in which it was going to be paid by 
McAdams-Van Wagner was by means of the McAdams-Van Wagner 
Agency for $81,000, which was the balance after deducting their 
commission on the business; is that correct ? 

Mr. Horrs. Well, there was a great deal of palaver about it, gen- 
erally speaking along the lines that McAdams and Van Wagner were 
investing a huge sum in building up goodwill, production sources, and 
so on, but Mr. Mars would have none of it. 
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Mr. McHvcu. Did you bring the note back with you? 

Mr. Horrs. No. The note w: vas delivered to Mr. McGovern, who was 
counsel of the company and was appointed at that meeting as general 
tious. Did you ever have occasion to discuss with McAdams 
or Van Wagner the payment to International Guaranty by means of 
this note for $81,000? eae 

Mr. Hoprps. a mean after the meeting in Tangier? 

Mr. McHueu. No, before. 

Mr. Hopprs. Before ? 

Mr. McHueun. Yes. 

Mr. Horrs. Yes, I just told you I did. 

Mr. McHvuen. Was it your opinion that this was a proper method 
of paying it? 

Mr. Horrs. I refused to endorse it. or have anything to do with it. 

Mr. McHuen. Nevertheless, you did deliver the note to Mars? 

Mr. Hoprprs. I delivered it along with many other papers which were 
sent over to Tangier at that time » by the controlling stockholders. 

Mr. McHueu. “Are you telling us that Mr. McAdams and Mr. Van 
Wagner made out the note asa premium refund to International Guar- 
anty over your protest ‘ 2 

Mr. Horrs. I neither protested it or recommended it. I was in the 

rocess of resigning. 

Mr. McHven. All you were was the conduit ? 

Mr. Horrs. I was the conduit. 

Mr. McHuen. A messenger for delivery. 

Mr. Hopes. I happened to know of my personal knowledge that 
Mr. Mars would have none of it. 

Mr. Kirrrie. Is International Guaranty doing any business in the 
United States now, to your knowledge? 

Mr. Hoprprs. I have no knowledge of any business they are doing in 
the United States now. I have heard they are dealing by way of an 
American subsidiary. 

Mr. Kirrrim. Is there anything to prevent them from doing any 
business in the United States? 

Mr. Horrs. Nothing that I know of. 

Mr. Kirrrre. Mr. McConnell was arguing here yesterday that the 
State was able to control the situation because they more or less 
knocked them out through this procedure, and therefore they cannot 
do business anywhere else. 

Mr. Horrs. An insurance company can be knocked out from a prac- 
ticing standpoint for big assureds and prominent agents by any ad- 
verse publicity, particularly from an insurance department. But if 
they were dealing in, let us say, advertising dentists or something very 
hard to place and willing to take it, there is nothing to stop them 
writing it. 

Mr. Kirrrre. If this company is evil, which I am not prepared to 
say—but if this company is evil, American insurance buyers are 
really not protected against it. 

Mr. Horrs. They are protected to this extent: That in a good many 
of the States no licensed broker or agent could deal with them. 

There is nothing to stop an assured dealing with them, and there 
are some States in which there is nothing to prevent an agent from 
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dealing with them as long as he wishes to take the responsibility for jt, 

The laws differ tremendously on this. California has a Surplus 
Line Brokers Association which is sort of a self-policing organization, 
It is no actual basis in law except that the commissioner can frowp, 
and frown pretty loud. Of course they went wrong on the Britis} 
Commercial. 

New York has quite liberal regulations. New York says that q 
broker must place it with a solvent company. But they leave it to the 
broker to determine what is a solvent company. 

Mr. Kirrrre. But the fact is the mere attempt of one State to pro- 
ceed against a company, even if the State exceeds, does not prevent this 
company from continuing its business in any other State. 

Mr. Horrs. That is perfectly correct. In fact, one of the best ex. 
amples is that the court order of the State of California in the ex parte 
proceedings of Mr. McConnell gave to the insurance department of the 
State of California the control, the records, books, papers, and assets 
wheresoever situated, and nobody outside of the confines of California 
paid the slightest attention to it. 

Senator Harr. It is sort of like declaring a new world’s champion in 
a limited number of States. Thank you very much. 

Mr. Hoprs. Senator Hart, I think that it is very appropriate, 
Thank you, gentlemen. 

(Additional material relating to Joseph S. Gerber and Stewart 
Hopps follows :) 


) 


[From the office of Senator Joseph C. O'Mahoney] 


STATEMENT OF ILLINOIS INSURANCE COMMISSIONER IN RESPONSE TO ANTITRUST 
SUBCOMMITTEE INVITATION TO TESTIFY 


Mr. Joseph S. Gerber, director of insurance for the State of Illinois, whose 
letter approving International Guaranty & Insurance Co. of Tangier, Morocco, 
was referred to during the Antitrust Subcommittee interrogation of Mr. Stewart 
Hopps, was given an opportunity by me, as chairman of the insurance study, 
to appear as a witness if he chose to do so. 

By letter dated June 14, 1960, Mr. Gerber has submitted to me a statement 
which he asked to have included in the record of the subcommittee. We shall 
be glad to do so. 

We have not subpenaed Mr. Gerber at any time as we were not investigating 
State insurance regulation per se but rather the operation in this country of 
foreign insurance companies under the surplus line laws. It should be noted 
that the letters introduced in the hearings and referred to by Mr. Gerber in 
his statement were supplied to the subcommittee by the office of the attorney 
general of the State of New York. They were furnished in connection with 
the subcommittee’s effort to learn how International Guaranty did business in 
the United States and how its activities were regulated by State insurance 
departments. 

Approximately 1 week prior to the appearance of Mr. Hopps, the subcommit- 
tee endeavored to communicate with Mr. Gerber to inform him of the type of 
information in our possession but we were not able to make contact with him. 

Mr. Gerber’s statement is attached hereto. 

JUNE 14, 1960. 


STATEMENT OF JOSEPH S. GERRER, DIRECTOR OF INSURANCE OF THE STATE OF 
ILLINOIS 


On Wednesday, May 25, 1960, the Subcommittee on Antitrust and Monopoly 
of the Committee on the Judiciary met in Washington, D.C., the Honorable 
Joseph C. O’Mahoney presiding. I shall not concern myself in this statement 
with the regulatory philosophies of any of the witnesses who testified before 
the subcommittee in its inquiry into the operation of surplus lines insurance 
companies in this country and the efficacy of regulation of these companies. 
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It is within the free and democratic processes that differences of opinion are 
permitted and encouraged as a means toward arriving at the most effective 
regulation commensurate with our free enterprise system. 

Certain testimony, extraneous to the stated inquiry of the subcommittee, was 
entered into the hearing record. Copies of several letters and memorandums, 
in which my name was used without my knowledge or authorization, were 
placed in the record, and a subcommittee witness, one Stewart B. Hopps, invited 
jnferences to be drawn from these documents, many of which he had authored. 

In justice to the State of Illinois, which I serve as director of insurance, and 
in justice to myself, I must set the record aright in connection with Mr. Hopps’ 
testimony. 

I attended the University of Illinois and graduated from Northwestern Uni- 
versity in 1936 with a B.S.L. degree. In 1938, I received a J.D. degree from 
Loyola University Law School. From 1988 to 1941, I practiced law in Chicago, 
Ill. In 1941, I became affiliated with the Insurance Department of the State 
of Illinois as an attorney and examiner. I served in that capacity until October 
1949, when I resumed the practice of law, specializing in insurance law and 
represented the Insurance Brokers Association of the State of Illinois, various 
agencies, brokers, and insurance companies. In January 1957, I was appointed 
director of insurance of the State of Illinois. 

Prior to assuming office as director of insurance, my previous experience in 
the insurance legal field was well known to the insurance industry and the press. 
It was this background that was responsible for my appointment. In the past 
314 years as director I more deeply appreciated the many years of insurance 
experience, for it made possible effective regulation of a hazardous business and 
permitted me to assume an active interest in the multiple problems of the busi- 
ness and the regulation of same. 

Testimony before the subcommittee made reference to the fact that among 
my varied connections with the industry prior to my appointment as insurance 
director of Illinois, 1 was connected with Mercury Mutual Insurance Co. and 
Mercury Management Company, Inc., of Chicago, Ill. Statements or implications 
that Mr. Hopps was responsible for the creation, continuance, and success of 
either of these companies are preposterous and do not merit further comment 
from me in this statement. Moreover, it is a matter of record that upon assum- 
ing the directorship of insurance in the State of Illinois I severed totally and 
completely all connections with both of these companies and disposed of all 
financial interests which I had in both of them. I followed similar procedure 
with all my other private relationships with the insurance industry at the 
same time. 

The documents and the testimony of Mr. Hopps invite the false inference that 
a certain surplus line company, International Guaranty & Insurance Co. of 
Tangier, was approved in Illinois in return for favors granted to me by Mr. 
Hopps and his companies prior to my assumption of Illinois State office. 

That inference is false and totally without substance. There were no favors 
to me and no favors returned. Moreover, Mr. Hopps knows that it is false, 
and has so admitted in a subsequent telegram to me. (A photocopy of this 
telegram is appended to this statement. ) 

Mr. Hopps presented his testimony in full knowledge that my office had 
entered a cease and desist order to force International Guaranty in which he 
has been interested to stop doing business in Illinois after it had operated 
only 3 weeks. 

I have never met Mr. Hopps, never did business with him, never conversed 
with him in person, never have corresponded with him. 

His admission for the subcommittee record that he has never met me and 
never has done business with me underlines the inescapable conclusion that, to 
further his own ends, he has engaged himself in writing letters to his associates 
in which, without nry knowledge or authorization, he used my name to support 
statements and innuendoes which were flatly in contradiction of fact. 

Finally, he has permitted this fiction of his invention to go into the subcom- 
mittee record where he can wrap it in a semblance of credibility, presumably to 
use it to further his stated objective of destroying State regulation of the 
insurance industry. It is unfortunate that the pen cau be used so loosely at 
the expense of another’s reputation, especially the reputation of one in public 
life, 

I do not intend to review every misstatement made in the record by this 
insurance operator. My 314-year record as director of insurance for the State 
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of Illinois speaks for itself. That record may explain why Mr. Hopps has no 
love for me, a man he never met. 

Under my direction, International Guaranty, as I have stated, was put oy 
of business in Illinois when 3 weeks of its operations showed its questionability, 

Under administration of my office, regulations were promulgated and Subse. 
quently legislation was procured which made the climate for regulation og 
surplus lines companies in Illinois among the most exacting in the Nation. 

There were numerous references in Mr. Hopps’ testimony and documents ty 
asserted “political face-saving” in Illinois. Those references are of the same 
tissue and pattern as the rest of Mr. Hopps’ unsupported assertions. The ingpy. 
ance department in Illinois, under my directorship, has been and is admip. 
istered without political reference. The record of the past 344 years should be 
ample proof of objectivity in regulation. 

The record of contact of the Illinois Department of Insurance with Interna. 
tional Guaranty & Insurance Co. of Tangier justifies itself. The record shows 
that I refused to approve for surplus lines business a predecessor company of 
International Guaranty, West Indische Heverzekering Maatschappij, S.A. 

International Guaranty was granted its short-lived approval on March 5, 1958, 
only after it had made representations which, at face value, seemed to fulfil] 
Illinois requirements. The approval was granted after certain Americap 
citizens whose indentities are well known to this subcommittee, filed with the 
department of insurance evidence of a certified balance sheet, establishment of 
a trust account of over $1 million in a national bank, and after I had beep 
advised that Mr. Hopps had absolutely no affiliation with this company. Re 
liance upon management is the key to any successful regulation of the insurance 
business. 

Approximately 3 weeks after International Guaranty was approved in Illinois 
and immediately upon notice of difficulties of the company in California, the 
company was ordered to cease and desist operations in Illinois. From that day 
on, our department cooperated fully with all regulatory agencies, including 
the examination of International Guaranty’s agency in Illinois. Constant 
communication was maintained with the California department concerning this 
matter. 

This experience saddened me and I gave urgent consideration to further action 
in the whole field of surplus lines regulation. <A review of the Illinois surplus 
lines laws and regulation of same was undertaken. 

The results are well known to the insurance industry: All surplus line com- 
panies were required to file annual financial statements reflecting their condi- 
tion in American dollars. Policy forms and certificates were required to be filed. 
This interim action resulted in more than eight companies being removed from 
the approved list of surplus line companies. Removal followed failure of cer. 
tain companies to file statements as requested, or determination that statements 
reflected an inadequate financial condition. One of these companies was the 
British Commercial Insurance Co., Ltd., which was removed from the Illinois 
approved list of surplus line companies on December 1, 1958, which was ap- 
proximately 10 months before it was declared insolvent by British authorities, 
This forehanded action resulted in the saving of substantial money to Illinois 
policyholders. 

It was further determined that legislation was needed to strengthen surplus 
line regulation in Illinois. Accordingly, in Jannary 1959, as part of a com- 
prehensive legislative program, legislation was introduced and enacted strength- 
ening regulation of surplus line companies. Illinois law and regulation now 
prohibits a surplus line broker from placing business in a company unless (1) 
the company makes a deposit of cash or securities in Illinois (the required 
minimum being the same as for a domestic company); or satisfies the Illinois 
department that it has a deposit in another State or has established a trust fund 
in the United States in like amount: (2) anpoints the director of insurance as 
attorney for service of process and consents to the jurisdiction of our courts; 
(3) the company is qualified by its charter to write the class of business it 
proposes to write in Illinois; and (4) fulfills the requirement for filing policy 
or certificate forms and financial statements. 

I should like to make a positive statement to the effect that the International 
xuaranty & Insurance Co. from the date of the cease-and-desist order has not 
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done any business and is not now doing business in the State of Illinois. This 
statement can be made because our department reviews all surplus line brokers 
affidavits required to be filed every month to make certain that business which 
should be written in the domestic market is not being written in the surplus 
line market. In the course of these reviews it has been confirmed that no 
pusiness has been written or is now being written with this company in the 
state of Illinois. ; ; er ’ 4 

Our department is vitally concerned with the proposed “Uniform Nonadmitted 
Insurers Act” being developed by the National Association of Insurance Com- 
missioners. It is hoped that this law will be adopted and that within the frame- 
work of State regulation it will protect the public interest. In reviewing this 
proposed uniform surplus line law. it is interesting to note that the vresent 
surplus line laws of Illinois already encompass the most important elemenis 
of the model law. 


PALM SPRINGS, CALIF. 
JosEPH GERBER, 
Care of Fairmont Hotel, 
San Francisco: 

Have just learned of the shamefully inaccurate reporting of Washington anti- 
trust hearings as outlined in Chicago newspapers. Sending you excerpts from 
transcripts and letter to committee’s council, Donald McHugh, which emphasize 
that though Corbett as a friend of past years tried to get you to expedite putting 
West Indische on approved list you refused and it was months later after com- 
panies name had been changed International and after control had been trans- 
ferred to strong and reputable Illinois citizens before company was put on said 
approved list. if I can be of any help please call me, Fairview 52856 Palm 
Springs. 

STEWART B. Hopps. 


OFFICE OF THE ATTORNEY GENERAL, 
CALIFORNIA DEPARTMENT OF JUSTICE, 
San Francisco, June 14, 1960. 
Mr. DonALp P. McHuGu, 
Counsel, U.S. Senate Committee on the Judiciary, 
Subcommittee on Antitrust and Monopoly, 
Washington, D.C. 


Dear Sir: In reply to yours of June 7, 1960, I have examined the two or three 
orders of Judge Devine which modified the March 31 order. There is a second 
March 31 order which also approves the interim accounting and authorizes 
approval of funds and like the interim accounting states only that the claims 
against the trust funds referred to in exhibit A of the interim accounting were 
dismissed with prejudice and that the Pacific National Bank as trustee trans- 
ferred to International trust assets valued “in the accounts of said trustee in the 
sum of $985,180.75.” This, however, also contained a clause that the interim 
accounting filed by the liquidator is in all respects true and correct and makes no 
finding which attempts to value these assets. 

The reason the second order was brought in was to get the court’s order per- 
mnitting the withdrawal of these assets (7?) to which, of course, we had no 
objection since by the same order the sum of $141,000 total in cash was put up 
by the same people to pay off all claims and expenses. Enclosed is a photostat 
of what Mr. Hopps must refer to as the “subsequent order.” If he said there was 
any subsequent order which approved valuation of these assets in any amount at 
all except $1. I believe you will find his statement was inaccurate. From past 
experience with testimony by the gentleman on various occasions, I would say that 
he probably used such terms as “I believe,” “I am of the impression that” or some 
similar language which will prevent you from showing that he lied. 

I overlooked this so-called subsequent order when I sent you the other one, and 
Iam sorry, but I do not believe that it changes the situation any. 

Very truly yours, 
STANLEY MOsK, Attorney General. 
By Harotp B. Haas, Deputy Attorney General. 
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In THE Superior Court oF THE STATE OF CALIFORNIA, IN AND FOR THE Crry AND 
CouNTy oF SAN FRANCISCO 5 


NO. 477775 


F. Brirron McConNELL, INSURANCE COMMISSIONER OF THE STATE OF © ALIFORNIEA, 
APPLICANT, V. INTERNATIONAL GUARANTY AND INSURANCE COMPANY, A Cor. 
PORATION, ET AL., RESPONDENTS 
ORDER APPROVING INTERIM ACCOUNTING AND AUTHORIZING WITHDRAWAL 
FUNDS 


OF 


F. Britton McConnell, insurance commissioner of the State of California, 
hereinafter referred to as liquidator, having tiled herein on March 23, 1960, 
an interim accounting, and International Guaranty & Insurance Co., he ‘reinafter 
referred to as respondent insurer, having filed herein its reply to said interim 
accounting and a request to withdraw funds, and the above-entitled cour 
having set the date for hearing on said accounting and reply for Mareh 3}. 
1960, and the matter having come on for hearing in the above entitled cour, 
department No. 10 thereof, and F. Britton McConnell, insurance commissioner 
of the State of California as liquidator of respondent insurer in California. 
having appeared through his counsel Stanley Mosk, attorney general of the 
State of California, by Harold B. Haas, deputy attorney general, and respondent 
insurer having appeared through its counsel Heller, Ehrman, White & Me. 
Auliffe, by Eugene S. Clifford, and the court having heard the statements of 
counsel with respect to the interests represented by them and their position 
with respect to the interim accounting and request for withdrawal of funds, 
and the court having been fully advised in the premises, and it appearing 
the court and the court finding: 

(a) That the interim accounting filed by the liquidator is in all respects true 
and correct ; 

(b) That the claims against the trust funds referred to in exhibit A of said 
interim accounting have been dismissed with prejudice in proceeding No. 
479800 among the records and files of this court, and that pursuant to the 
order of this court made on November 24, 1959, the Pacific National Bank of 
San Francisco, as trustee of the trust fund created by respondent insurer, 
transferred to respondent insurer trust assets valued in the accounts of said 
trustee in the sum of $985,180.75; that concurrently with said transfer of 
trust funds by said trustee to respondent insurer, said trust was terminated 
by agreement between the trustee and respondent insurer and the order of this 
court, and cash in the sum of $141,523.46 was left on deposit with said trustee for 
the account of liquidator for the purpose of satisfying in full all legitimate 
claims that might be asserted against respondent insurer in this liquidation 
proceeding, including administrative expenses and trustee’s fees; 

(ec) That on January 20, 1960, this court made its order authorizing payment 
of trustee’s fees in the sum of $22,500 and authorized respondent insurer to 
oe from said balance on deposit with Pacific National Bank the sum of 
$25,500 : 

(d) That on March 23, 1960, the above-entitled court made its order author- 
izing payment of all liabilities set forth under the subject heading “Losses 
Outstanding” (exhibit B of the interim accounting) in the total sum of 
$25,303.90 ; 

(e) That the administrative expenses incurred by the said liquidator and also 
as conservator in the total sum of $3,946.65 (P.D.) should be allowed and 
approved, and the remaining accrued and unpaid administrative expenses in 
the sum of $33,374.15 should be paid ; 

(f) That the liquidation of the respondent insurer is substantially completed 
and the remaining unpaid administrative expenses incurred since January 31, 
1960, and to be incurred, should not exceed the sum of $3,946.63. (P.D.) 

(g) That the files, records, properties, furniture, and fixtures held by liquida- 
tor and belonging to respondent insurer are no longer necessary in connection 
with the liquidation proceedings and should be returned to respondent insurer; 

(h) That the respondent insurer should be allowed to withdraw the sum of 
$15,000 (P.D.) from the funds now on deposit with Pacific National Bank of 
San Francisco for the account of said liquidator, leaving on deposit the sum of 
$48,946.63 (P.D.) for the purpose of carrying out the provisions of this court's 
order of November 24, 1959, and subject to the further order of this court. 
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Goop CAUSE APPEARING THEREFOR, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

1. That the interim accounting filed by liquidator is in all respects true and 
correct and is hereby approved. 

2 That administrative expenses incurred and unpaid in the sum of $33,374.15 
shall forthwith be paid to said liquidator. 

3 That the liquidation of respondent insurer is substantially completed and 
remaining administrative expenses incurred and to be incurred should not exceed 
$3,946.63. (P.D.) , 

4. That the files, records, properties, furniture, and fixtures belonging to 
respondent insurer and now held by said liquidator are no longer necessary in 
connection with the liquidation proceedings, and should be delivered to Heller, 
Ehrman, White & McAuliffe as counsel for respondent insurer. 

5. That respondent insurer is entitled to withdraw the sum of $15,000 (P.D.) 
from the funds now held by Pacific National Bank of San Francisco for the 
account of liquidator, and said funds shall be paid forthwith to Heller, Ehrman, 
White & McAuliffe as counsel for respondent insurer. 

Dated : March 31, 1960. 

PRESTON DEVINE, 
Judge of the Superior Court. 
Approved : 
STANLEY Mosk, 
Attorney General of the State of California. 
By Haroitp B. Haas, Deputy Attorney General. 
HELLER, EHRMAN, WHITE & MCAULIFFE, 
By EUGENE WS. CLIFFORD. 


WAIN WRIGHT & FLEISHELL, 
San Francisco, June 3, 1960. 
Re Stewart B. Hopps. 
Senator JOSEPH C. O’ MAHONEY, 
Senate Office Building, 
Washington, D.C. 

My Dear SENATOR: I would first like to thank you and the members of your 
subcommittee for the very courteous treatment afforded Mr. Hopps and myself 
in our appearance before your subcommittee last week. We were especially 
impressed with the ability and sincerity of your able staff throughout the 
hearings. 

After reviewing the testimony of Mr. Calvin Rampton and Mr. F. Britton 
McConnell, insurance commissioner of the State of California, and after research- 
ing court records and legal documents which are a matter of public record, I 
felt that certain discrepancies in the testimony of these witnesses should be 
brought to your attention and, with your kind permission, be made a part of 
the record of the hearings in this matter. 

I am enclosing the original testimony of Mr. Stewart B. Hopps, which has 
been corrected from a grammatical and typographical standpoint. I am also 
enclosing, in affidavit form, a closing statement by Mr. Stewart B. Hopps which 
clarifies and expands upon his testimony and also the testimony of the witnesses 
I have mentioned above. In view of the fact that your subcommittee is vigor- 
ously attempting to learn the necessity for Federal regulation in the insurance 
field, both Mr. Hopps and I felt that the enclosed facts should be brought to your 
attention. From a careful reading of the enclosed material, you will note that 
there were very serious misstatements and omissions committed by the witnesses, 
Rampton and McConnell. 

I am instructed by Mr. Hopps that he will continue to remain quite willing 
to cooperate with your subcommittee in any manner which you deem appropriate. 
In the event you or vour staff desire any further information or comment from 
Mr. Hopps, we would most certainly cooperate in every way possible. 

In view of the importance of the enclosed comments by Mr. Hopps on the 
testimony of the prior witnesses in these hearings, we respectfully ask that the 
enclosed material be read into, and made a part of, the hearings held by your 
subcommittee. 

In closing, may we express our gratitude for the attitude of fairness which 
prevailed throughout these hearings. 

Very respectfully yours, 
J. EDWARD FLEISHELL. 
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AFFIDAVIT OF STEWART B. Hopps To SENATE SUBCOMMITTEE ON ANTITRUST AND 
MONOPOLY 


Stewart B. Hopps, being duly sworn, deposes and states as follows: 

Although I do not wish to clutter the record with nonessentials which q 
not affect the major purpose of the committee, there are certain Statements 
made by Mr. Calvin Rampton which are so directly at variance with the court 
records as filed before Judge Louis Goodman, U.S. District Court for the Nort. 
ern District of California, that I believe the record should be corrected, | 
would likewise like to rebutt testimony of the Honorable Britt McConng 
insurance commissioner of the State of California, and amplify, enlarge upon 
and clarify my own testimony. 

On page 5, paragraph 3, Mr. Rampton states: “Judge Louis Goodman of the 
U.S. District Court for the Northern District of California has held in a lega) 
proceeding that Leadenhall Corp. was the alter ego of Hopps. 

This is completely misleading as Judge Goodman only held that Hopps was 
the alter ego during the period he controlled Leadenhall Corp. and he did not 
go into the period after Hopps sold this corporation. Depositions under oath 
by the purchasers affirmed that they had acquired all the stock and full cop. 
trol of Leadenhall by May 1954 (Inland Empire’s difficulties did not come unti 
the late fall of 1955). 

On page 10, paragraph 3, Mr. Rampton states: “So far as I can tell that 
$100,000 is the only valuable asset that it (Royal American Insurance (o,) 
ever had.” 

The published annual statements of Royal American Insurance Co, as of 
December 31, 1954, as publicly filed in the State of Alabama showed Royal 
American as having a capital of $500,000 and a surplus in excess of $400.00) 
in cash, equivalent bonds or in securities with a readily quoted market value 
on an active exchange. 

The December 31, 1955, annual statement of Royal American Insurance (o, 
showed the addition of over a million and a half as contributions to surplus 
and though most of these securities were in what is colloquially known as Bir. 
rell corporations, one of them, the $300,000 mortgage of American Dye Wood Co. 
is deemed by experts as being worth par and Mr. Rampton is in the process of 
trying to recover same from one of the Birrell corporations. Other securities 
noted in this contribution to surplus such as Doeskin Products bonds have 
since paid off at par. 

On page 12, paragraph 2, Mr. Rampton states: “The original consideration 
(for Inland Empire stock) did come from Leadenhall and it was $250,000. 
However, I would like to point out that within 3 months Leadenhall had with- 
drawn from Inland cash in excess of twice that amount so there Leadenhall 
had its money back in a very short time.” 

The audits of Inland Empire made by the Idaho Insurance Department, the 
audits made by independent, certified public accountants and the records testi- 
fied to in Judge Goodman’s court clearly show that the 500,000-someodd 
dollars paid out by Inland to Leadenhall Corp. was for bona fide reinsurance 
contracts entered into with underwriters at Lloyd’s of London and other sub- 
stantial and solvent reinsurers who met their obligations to Inland in full. 

On this transaction all that Leadenhall received was 214-percent commission 
paid as brokerage by the receiving underwriters. It got nothing from Inland. 

On page 18, paragraph 2, Mr. Rampton states: “During the next year (1955), 
however, both Hopps and Birrell exercised domination and control of Inland 
Empire Insurance Co.” 

This statement is directly in contravention of the final judgment entered by 
Judge Louis Goodman which dismissed the first cause of action in the Inland 
Empire receivers suit against Hopps. 

In this dismissal Judge Goodman eliminated all fraud charges against Hopps 
and concluded that there was no evidence of domination and control over In- 
land Empire after Hopps sold his stock in late spring 1954. 

On page 27, paragraph 4, Mr. Rampton states: “According to the statement 
of Louis Nagy who was employed by Louisville at this time the liabilities 
of Louisville were deliberately understated by approximately $1 million with 
the knowledge and approval of both Hopps and Birrell.” 

Mr. Nagy’s deposition under oath was entered into the testimony before 
Judge Louis Goodman and nowhere in this testimony did Mr. Nagy ever make 
any such statement. 
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The quotations on pages 40 and 41 as to Judge Goodman's order are com- 
pletely misleading unless read as part of the decision asa whole. : 

The conclusions of Mr. Rampton on page 42 which indicate that he intends 
to amend his complaint and that this will give him grounds for recovery against 
Hopps are completely at variance with the facts as stated to me by Heller, 
Ehrman, White & McAuliffe, Mr. J. W. Ehrlich and other prominent counsel 
who have handled the Jnland Empire case from inception. — 

To date no appeal has been filed from Judge Goodman’s final orders. 

On page 49: Mr. Rampton indicates that the insurance commissioner of 
Alabama refused to examine Royal American, ; 

The records in the court action in Alabama show that the insurance commis- 
sioner of Alabama refused to reexamine Royal American since his staff had just 
finished such a task. sas ‘ 

On page 53 Senator O'Mahoney states: “* * * There was no forum to which 
people of any State could appeal for redress of grievances against that com- 
pany.” ; ; 

I respectfully disagree, since the laws of the State of Idaho gave full power 
to the insurance commissioner of that State to order cancellation of any rein- 
surance that was not in his opinion sound. 

If Idaho was dissatisfied with the cooperation of the State of Alabama they 
could have ordered cancellation of the reinsurance. 

(I am advised that Insurance Commissioner McConnell, of California, has 
made similar statements in his testimony. ) 

Pages 55 to 59 involve a colloquy in connection with the transfer of a mutual 
insurance company into a stock company, and Mr. Rampton expresses lack 
of technical knowledge on this subject. May I respectfully suggest that infor- 
mation on this matter be asked of Insurance Commissioner McConnell, of Cali- 
fornia, who is reputed to have made a small fortune from transferring the 
Unity Mutual Insurance Co., of California, from a mutual to a stock company 
and then selling the stock to the United Life Insurance Co., of Chicago. 

Page 78 of the transcript (McConnell) : Senator O’Mahoney has placed his 
finger on one of the great weaknesses of California Insurance Department ad- 
ministration, i.e., the fact that they will not give out an approved list of foreign 
or alien carriers approved for the right of doing surplus line business in Cali- 
fornia (Illinois, Florida, and a good many other States with nowhere near the 
volume of surplus line business that is written in California all do give out such 
alist). 

It is perhaps significant to note at this time that the only notable failure of a 
nonadmitted alien carrier in the last 20 years was that of the British Commer- 
cial of London which had no U.S. dollar deposits and that reports filed by the 
British Commercial with the Board of Trade of England indicate that the 
largest concentration of claims against that company came from assureds resi- 
dent in the State of California (of course even these claims did not in any 
way total as much as those of the recently defunct Interstate Indemnity Co., 
of Los Angeles, which was under the full regulation and control of the Cali- 
fornia Insurance Department). 

Page 91 of transcript, Mr. McConnell quite correctly states that—‘‘An official 
action by any insurance commissioner adverse to the character or financial 
stability of an insurer is fatal to it.” 

In the Rhode Island Insurance Co. case the examiners of the home State had 
certified the company as amply solvent; the examiners representing the National 
Association of Insurance Commissioners had completed a report signed by nine 
States indicating that the company was solvent, and two States had abstained 
from signing because of conflict of their investment laws with the laws of the 
State of Rhode Island. 

California was dissatisfied with the result and in ex parte proceedings filed 
for receivership in the State of California and had same granted before the 
insurance commissioner of Rhode Island and before the company officials even 
knew an action was pending. After that was done and given wide publicity 
nothing could save the company nor prevent loss to thousands of stockholders 
and policyholders. 

In a smaller way the same thing happened with the International Guaranty 
& Insurance Co. Ex parte proceedings were filed; the trust account attached ; 
and wide publicity given before the company had any opportunity to rebut. 

_After that the owners were primarily interested only in paying up all their 
US. dollar obligations and getting back their assets and getting out of the 
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United States. The California department refused voluntary liquidation by tho 
company, yet many policyholders would have suffered delay and legal eXpense 
in a foreign state had not the company itself, from funds outside the State of 
California, met all of its U.S. policyholder obligations. 

On page 115, paragraph 3 of the transcript, Insurance Commissioner Me(op, 
nell states: “California law is sufficient in its scope to protect not only (4a) 
fornia residents but the residents of the several States.” 

In point of fact in the Rhode Island proceeding, the International Guaranty 
€ Insurance Co. proceeding, and numerous other cases the courts of the othe; 
States have consistently refused to recognize orders of the California courts 
appointing the insurance commissioner of California receiver of a foreign cop. 
pany and giving the California commissioner jurisdiction of the assets “where. 
soever situated.” 

On page 115, paragraph 3a, Insurance Commissioner McConnell states: “Ip 
settling the claims filed with us all claimants were paid 100 cents on the dollar 
and the majority of such claimants were nonresidents of California.” 

In actuality, International was in receivership in the State of California 
for nearly a year and a half and during that period not one single Claim was 
settled by California. The company, through its home office resources, 4j}j. 
gently adjusted and settled claims in all of the other States of the United States 
with no assistance from California whatsoever. 

No policyholders’ claims existed in California and the only big claims in Cali. 
fornia were one for approximately $60,000 made by the California Insurance 
Department for handling the affairs of the company and one for $35,000 made 
by the Pacific National Bank for administering the trust account of Interns. 
tional, which Mr. McConnell in his testimony has claimed as nonexistent 

Superior Court Judge Devine, of the State of California, in publicly available 
records, determined that to the California Insurance Department a fee of 
$48,654.97 should be allowed. 

Likewise, Superior Court Judge Devine. against the opposition of Inter. 
national’s attorneys and against the opposition of the Insurance Department 
of the State of California (see p. 136 of transcript) determined that the ap. 
praisals and recently available facts indicated that the trust account with the 
Pacific National Bank of San Francisco contained cash and assets worth in 
excess of $1,100,000 and that the Pacific National Bank was entitled to its 
trustee fee for administering a trust which contained those assets. 

On page 119, paragraph 2, Mr. McConnell states: “We understand that Mr. 
Hopps has been the defendant in criminal and civil actions in other Federal and 
State courts.” 

Mr. Hopps has never been the defendant in any criminal action in any court. 

As to the civil actions, ever since he aided the Federal Government in the 
Southeastern Underwriters case Mr. Hopps has been subjected to a number of 
civil suits, largely originating from State insurance departments. To date there 
has not been a judgment against Mr. Hopps from any court in any amount. 

On the bottom of page 151 and the top of page 132 of the transcript: Mr, 
McConnell is discussing the fact that though International’s trust agreement 
provided for the depositing of premiums and the collection of interest install- 
ments, no premiums were deposited in said trust. 

The records of the Pacific National Bank completely belie this statement up 
to the time that the California Insurance Department attached the trust in an 
ex parte action. 

International continued to collect premiums and interest in other States but 
they were not going to deposit them in a trust which they believed to be attached 
in an illegal proceeding. No State court outside of California took any recog: 
nition of the California receivership as being a valid claim against assets out 
side of that State. 

Page 136, next to bottom paragraph: Mr. McConnell states that he denied the 
application for allowance of a fee to the trustee (i.e., the Pacific National Bank), 
and wanted same adjudicated, but a settlement was made. 

Asa matter of fact, the settlement was made under court order and the matter 
was adjudicated and it is particularly important to note that the court order 
in establishing the fee determined that the trust assets, plus cash, exceeded a 
million dollars. 

Page 137, paragraph 3 of the transcript, Mr. McConnell states, relative to 
International: “We were never able to find that they had any real assets other 
than in that trust.” 
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Since elsewhere in his testimony Mr. Met sonnell admits that all claims in 
the United States were paid and settled and that in addition to this $145,000 
was deposited with the California courts in connection with disputed claims, and 
since the testimony shows that all these payments to claimants and the deposit 
of this money came from other than the trust fund, Mr. McConnell, in his own 
words, has impeached his statement that International had no other real assets. 

Page 138, paragraph 3 of the transcript, Mr. McConnell states: “Against that 

International Guaranty had only in the United States a trust account of about 
¢1.200,000 which in itself, I assume, is grossly inadequate on its face.” 
, Mr. McConnell has failed to note for the edification of the committee that un- 
der the majority of State laws financial guarantees, including depositors’ guaran- 
tees, can be issued by a stock insurance company with a capital of only $250,000 
and a surplus of only $125,000. ; 

He also fails to note that the identical business under discussion, i.e., the 
insurance of certain Chicago, Utah, and Maryland savings and loan associations, 
is now being placed with American stock companies having approximately the 
small capital and surplus noted . 

Page 141, paragraph 3 of the transcript, in response to the query as to whether 
International is now operating in the United States, Mr. McConnell stated, “I 
can say that it is not operating lawfully, yes, sir.” 

Since International met all of its obligations in full and had returned to it 
large surplus funds which had been deposited in the State of California there 
is no law in the United States which would prevent it from accepting business 
on a nonadmitted basis and no law in the majority of the States which would 
prevent a licensed surplus line broker from dealing with this company. 

Page 151 of the transcript, Committee Counsel McHugh states: “Mr. Hopps 
says ‘the assets returned were officially valued by the court and the Pacific 
National Bank at $1,112,000 in connection with establishing the fee to be paid 
to the trustee.’ 

Mr. McHugh then asks Mr. McConnell to reaffirm his previous statements that 
Mr. Hopps was completely inaccurate. 

To this Mr. McConnell responds, “I think that statement is not correct.” 

The law firm of Heller, Ehrman, White & McAuliffe is forwarding to Counsel 
McHugh an official copy of the order of Superior Court Judge Devine, of Cali- 
fornia, which indicates that the assets plus cash in the trust totaled in excess of 
a million dollars and that it was on the basis of this valuation that the Pacific 
National Bank was awarded its trustee fee. 

On page 152, paragraph 4, Mr. McConnell states: “It was the opinion of all our 
deputies * * * that Eric Van Galder was actually Stewart B. Hopps.” 

This is categorically denied. 

On page 186 of the transcript, Counsel McHugh states to Mr. McConnell: “In 
the course of your liquidation proceedings you had no claimants against the 
trust fund on behalf of any of the savings and loan institutions.” 

Mr. McConnell first answers, “‘None.” 

Then, on further probing from Mr. McHugh, Mr. McConnell states, “Wait a 
minute now. I am wrong. The receiver for one of these savings and loan 
outfits that went broke filed a claim for about $40 million. It was filed too 
late after our liquidation account was closed.” 

Diligent checking with the staff of the California Insurance Department, with 
the judge that handled the liquidation proceedings, with the Pacific National 
Bank, and with the home office officials of International, indicates no $40 million 
claim as having been filed. 

May I respectfully point out to the committee that if a $40 million claim 
actually existed and its refusal was based on the fact that the California Insur- 
ance Department had returned the assets to the home office of International, 
then this is certainly ample proof of the weakness of State regulation. 

If, on the other hand, Mr. McConnell was simply mistaken and his mistake 
was in the colossal sum of $40 million, I think this perhaps impeaches some of 
his other testimony. 


AMPLIFICATION AND CORRECTIONS IN TESTIMONY OF STEWART B. Hopps 


In connection with various pages of the transcript which discuss Eric Van 
Galder and various documents and letters allegedly signed by him: It has been 
hard for me to testify to these matters since Eric Van Galder was not a nom de 
plume or alter ego for me and many of the documents and letters allegedly signed 
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by him were previously unknown to me and impossible to reconstruct Without 
having available the entire context of the files. 

I did emphasize to the committee that if there were doubts as to Van Galder’s 
authenticity it made no sense to me, as even if one wanted to conceal an identity 
through the use of a nom de plume there was no practical reason for using the 
power of attorney of an unknown person when Tangerian law allowed the cloak 
of a corporate guise for directorships. 

I also tried to emphasize that all losses and claims against International haye 
been paid in full and that I could not discover any illegal action taken in the 
name of Eric Van Galder or any other officer or director. 

Counsel to the committee minority Nicholas N. Kittrie (pp. 342 and 343 of 
transcript) has not refuted the fact that it is not illegal to use a nom de plume 
but has stressed that if actions taken by a “name” caused illegal corporate actiyj. 
ties, this would be a violation of law. 

May I point out to the committee that on June 28, 1958 (i.e., almost 5 months 
after the Chicago group had taken control of International), the auditor selecteg 
by said Chicago group and the banker representing the old stockholders revieweg 
all actions of the previous year and that after their report the stockholders ang 
directors unanimously approved all past actions of the officers and directors ang 
the balance sheets filed by them with various State and governmental authorities, 

Henry McGurren, Jr., counsel to the Chicago interests, cast his proxies (6 
percent of total) for the resolutions noted and for a general release to J. Rene 
Mars, Eric Van Galder, E. Mars Buzenet, J. W. Ehrlich, and others. 

The Chicago group’s friend, Mozy Cohen, was made home office counsel and 
Mr. McGurren was made U.S. general counsel and shortly after that the entire 
board and all officers were appointed by the Chicago group. 

Information received by me up to this time had been frequently secondhand. 
After these meetings, I practically knew nothing of what went on in Interna. 
tional, though I was still interested in the affairs of the company because of 
money I believed due to me and corporations I represented. 

The orders of Superior Court Judge Devine of California, the testimony of 
the Insurance Department of the State of California, and the reports of the 
Pacific National Bank are, however, all public property, and I thus accept as a 
fact their unanimous statement that all U.S. claims were settled in full or re- 
served in cash deposited with the court before the U.S. trust assets of Inter- 
national were returned to that alien corporation’s custody. 

In this respect I would humbly call to the committee’s attention that this 
alien company’s record of payment of 100 cents on the dollar is far better than 
the record of settlement of dozens of State regulated insurance carriers that 
have failed in the last few years, including some that were incorporated, domi- 
ciled, and under the absolute control of the California Insurance Department. 

In connection with pages 349 to 384 of the transcript which discuss the fact 
that Insurance Commissioner Joseph Gerber put International on the list of 
approved surplus line carriers of the State of Illinois: I believe that in justice 
to Mr. Gerber it should be recorded that despite past friendship and business 
dealings with Mr. Corbett, when Mr. Gerber was a private citizen, Insurance 
Commissioner Gerber refused to favor his friend even to the innocuous extent 
of “taking his application off of the bottom of the pile.”’ 

It was not until months afterward and when control was firmly in the hands 
of prominent Illineis citizens that Mr. Gerber, dealing solely with Frank 
McAdams, Jr., and Paul Van Wagner, Jr., of Chicago, finally took International's 
application off the bottom of the pile and then, after proper review, approved 
said company as a nonadmitted surplus line carrier. 

On pages 392 to 402 of the transcript there is a considerable colloquy as to 
the value of assets returned to the control of the home office of the International 
Guaranty & Insurance Co., Tangier, Morocco. 

I have previously stated that I am no expert on the valuation of mortgages 
but that the first and second mortgages placed in the Pacific National Bank 
trust account were accompanied by appraisals that had every appearance of 
being authentic. I have also stated that I am reliably advised that a material 
portion of these martgages have already been turned into cash at no greater 
discount from par than prevails in connection with many U.S. Government 
bonds. 

I have also stated that against the opposition of the California Insurance 
Department and the opposition of International Guaranty & Insurance Co. 
the Pacific National Bank was paid trustees fees on valuations determined to 
have been in excess of $1 million during the life of the trust. 
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There is enclosed as exhibit 1 photostat of an order signed by Judge Preston 
Devine of the Superior Court of the State of California on January 20, 1960. 

Page 2, No. 1, of this order outlines that a trust was in force from December 
30, 1957. : > 

Page 2, No. 6, of this order notes that the payment of trustees fees are based 
upon the value of the assets in the trust and schedules such fees. 

Despite opposition of the California Insurance Department and International 
Guaranty & Insurance Co., Judge Devine gave an order for payment of fees 
pased on the fact that the assets in trust averaged in excess of $1 million (as 
contended by Pacific National Bank in the detailed schedules made part of the 
court order). 

Further, in connection with the colloquy on pages 392 to 402, may I respect- 
fully suggest that it is almost impossible to evaluate the various court orders 
without a review of pertinent exhibits and correspondence plus review of the 
transcript. ‘ p ; 

On November 24, 1959, Superior Court of California ordered transferred to 
International previously trusteed assets “valued in the accounts of the Pacitic 
National Bank as trustee in the sum of $985,180.75.” 

On January 20, 1960, the court ordered payment of trustee fees to Pacific 
National Bank in the sum of $22,500 and the withdrawal by International of 
$25,500 to pay legal fees. ; 

On March 23, 1960, the court ordered payment of $48,654.97 to the California 
Insurance Department and various miscellaneous disbursements. 

On March 31, 1960, further disbursements were ordered of claims approved 
by the court. 

"A final order of distribution is still pending. 

Messrs. Heller, Ehrman, White & McAuliffe, counsel to International. have 
promised to write directly to the Senate committee in an attempt to clarify 
these court orders and note for the record that the low valuation on assets 
placed by the California Insurance Department was disputed from the start, 
proven erroneous by actual payments, and that said low valuation was finally 
explained as only “accounting caution” during a period when there was dispute 
as to the ownership of said assets. 

In further response to the question of Senator Hart (bottom of p. 403 and 
top of p. 404 of the transcript) and in answer to somewhat similar questions 
by counsel to the minority, Nicholas N. Kittrie (p. 428 of transcript), I respect- 
fully disagree with the testimony of Mr. Maynard Garrison and of the Honorable 
Britt McConnell which tends to indicate that nonadmitted foreign carriers 
would not subject themselves to any type of U.S. regulation. 

I believe that by and large they are willing to— 

(1) Subject themselves to service and suit in the United States. 

(2) Establish U.S. dollar trust funds in the United States in an amount 
at least equal to the capital requirements of an admitted carrier under the 
laws of most States. 

(3) They are perfectly willing to supply certified copies of their home 
office balance sheets. 

At the same time I do not believe these carriers are willing to subject them- 
selves to the ratemaking authority of the various States nor to limitations as 
to the breadth of contract which they may wish to offer the public, and I am 
sure they are very much opposed to trying to work within the framework of 
State laws, as applied to admitted carriers, because of the inconsistencies of 
said laws as contrasted one to another. 

Most carriers would be perfectly willing to have their balance sheet checked 
by any one of the big certified public accountant firms that have international 
offices, but almost without exception everyone I have talked to is against open- 
ing their books to a committee of the National Association of Insurance Com- 
missioners since they feel that this would be just one more junket with 
untrained help representing an organization with no legal effect under the 
laws of the various States. 

With particular reference to those articles in the insurance press which indi- 
cate that the National Association of Insurance Commissioners is thinking of 
policing the surplus line business, may I respectfully call to the committee's 
attention the fact that the ever-expanding supervisory powers being voluntarily 
delegated by the various States to the National Association of Insurance Com- 
missioners spotlights the fact that regulation of interstate business or of a 
company with interstate asset holdings or of a company with international 
reinsurance agreements is literally impossible to any one State. 
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May I also respectfully call the committee’s attention to the fact that or. 
ganizations such as the Surety Association and the Aviation Association which 
make nationwide rates for the classes of business written by their members 


and the activities of such organizations as the National Bureau of Casualty and | 


Surety Underwriters all further underline the fact that all proper statistica] in- 
formation and all proper approaches to a validly spread underwriting book can 
only come through interstate control or guidance. 

Particularly in connection with the possibility of Federal control of the go, 
called nonadmitted or surplus line market may I stress from my previous testi. 
mony the fact that all available records indicate far more loss to the American 
public from failure of carriers admitted in one State or a few States than have 
ever occurred in connection with business placed with alien carriers. 

For example, business placed with a carrier in Texas, not admitted to New 
York, creates just as much problem for an assured in New York as business 
placed in an alien market and the record of payment has been nowhere near 
as good. 

In reviewing other transcripts of hearings before the Senate committee I note 

that there has been considerable interest in possible loss of tax revenues to the 
U.S. Government due to the operations of nonadmitted insurance carriers, 
_ When Randolph Paul was Under Secretary of the Treasury of the Uniteg 
States I aided him in making quite an extensive study of this problem, and jt 
was at this time our conclusion that the 4 percent stamp tax paid to the Fed. 
eral Government on gross premiums written yielded a higher tax revenue per 
dollar of premium than the 52 percent Federal tax on net earnings. 

The charts then prepared indicated that on average a fire and casualty insur. 
ance company showing a rate of growth of 81% percent per year in premium 
volume literally postponed payment of income taxes indefinitely. 

All this without taking into consideration the fact that on interest, dividends, 
and rents there is a withholding tax of 30 percent on the gross before remittances 
can be made to an alien carrier. 

All the foregoing to be made part of the transcript of the testimony of 
Stewart B. Hopps made under oath on May 26, 1960, before the Senate Sub. 
committee on Antitrust and Monopoly. 

Signed and sworn to this 2d day of June 1960. 

STEWART B. Hopps. 

Subscribed and sworn to before me this 2d day of June 1960. 

[SEAL] Cay JOHNSON, 

Notary Public in and for the City and County 
of San Francisco, State of California. 
My commission expires October 2, 1963. 


PUGSLEY, HAYES, RAMPTON & WATKISS, 
Salt Lake City, Utah, July 22, 1960. 
Mr. DonALp P. McHvueH, 
Counsel, Senate Subcommittee on Antitrust and Monopoly, 
Washington, D.C. 


DeaR Mr. McHvueGu: I just returned to my office after an absence of approxi 
mately 1 month and found your letter of June 24, 1960, enclosing a copy of the 
statement of Stewart B. Hopps. You asked whether or not I wished to comment 
on the statement of Mr. Hopps. 

There is little I can add to the statement which I have already made. Mr. 
Hopps takes issue with my interpretation of Judge Goodman’s order. That 
order was introduced in evidence in connection with my statement and so can 
speak for itself. I can see no interpretation possible to this statement, however, 
other than the judge held that Hopps at all times was the alter ego of the 
Leadenhall Corp. Furthermore, the order does not absolve Hopps of fraud, but 
rather definitely states that there is evidence that he aided Birrell in the looting 
of Inland Empire Insurance Co. Once again, your committee can interpret 
this order as wellasI can. As you are aware, the case in which this interim order 
was entered has not finally been determined. At such time as it is, I will furnish 
your committee with the final judgments and orders. 

Mr. Hopps states that the published annual statement of Royal American 
Insurance Co. shows it to have been a sound company. He admits, however, 
that most of the securities were in Birrell corporations and the only good 
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security which he mentions, a $300,000 mortgage was obtained by Royal American 
from Inland Empire in a transaction which involved fraud. Inland has been 
able to make some recovery on this mortgage. 

Mr. Hopps also takes issue with my statement that there was a breakdown 
of cooperation between the Idaho commissioner and the Alabama insurance com- 
missioner in regard to the examination of Royal American Insurance Co. Of 
course, Mr. Hopps and I are both basing our position on hearsay in this matter. 
primary testimony in this regard could be obtained either from Mr. Leo O’Con- 
nell, insurance commissioner of the State of Idaho, or from Mr. B. J. Albertson, 
pis deputy. As this matter seems to be of vital importance to the deliberation 
of your committee, I would strongly recommend that you obtain the testimony of 
one of these men in this regard. 

Very truly yours, 
, Calvin L. RAMPTON. 


Senator Harr. The concluding witness is Paul Helliwell. I am 
advised that Mr. Helliwell is accompanied by Mr. Hargrove. Mr. 
Helliwell, I am advised additionally that Mr. Hargrove is under some 
pressure of time, and so am I, for the same reason, an airplane. If 
Mr. Hargrove has a statement, he might be willing if we could hear 
from him first. 


STATEMENT OF PAUL L. E. HELLIWELL, GENERAL COUNSEL, 
AMERICAN BANKERS LIFE ASSURANCE CO. OF FLORIDA, AND 
AMERICAN BANKERS INSURANCE CO. OF FLORIDA, MIAMI, FLA.; 
ACCOMPANIED BY CHARLES T. HARGROVE, EXECUTIVE VICE 
PRESIDENT 


Mr. Hetiiwetr. Senator Hart, Mr. Hargrove does not have a state- 
ment. He is under time pressure. I would be quite willing to have 
him heard first. I am in a position to stay over until tomorrow if 
it is necessary. Mr. Hargrove can stay over if it is vitally necessary, 
but it would be of great help if he could leave tonight. 

Senator Harr. Thank you very much for your cooperation, Mr. 
Helliwell. 

Mr. Harcrove. I have no prepared statement, Senator. Our state- 
ment was prepared through our counsel, Mr. Helliwell, but I am 
prepared to answer any questions. 

Senator Harr. May I inquire of counsel if there are any questions? 

Mr. McHven. Under the circumstances, Senator, I don’t suppose 
we could very well ask Mr. Hargrove any questions. 

I think the only thing we can do is have Mr. Helliwell begin with 
his prepared statement, and then if factual matter occurs on which 
Mr. Hargrove is better qualified to testify, we can examine him. 

Mr. Hetirweti. This statement is some five pages long. I am 
quite willing to dispense with the reading of it or will read it as the 
Chair and counsel prefer. 

Senator Harr. The statement will be printed in full, but it occurs 
to me that we will have time to hear it read in full, and that might 
help. 

Mr. Hetriwecr. All right, sir. 

My name is Paul L. E. Helliwell. Tam general counsel of Ameri- 
can Bankers Life Assurance Co. of Florida and American Bankers 
Insurance Co. of Florida, both with home offices in Miami. Fla. 
American Bankers Life as of April 30, 1960, had over $350 million of 
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life insurance in force made up of both ordinary and credit lif, 
insurance. The company also writes health and accident insurance, 
but only it in conjunction w ith life insurance. 


As in the case of American National Insurance Co., whose repre- 


sentative testified yesterday, our companies were requested to investi. 
gate the possibilities and business advantages of foreign reinsurance 
companies. It so happens that at the time of these requests Ameri. 

can Bankers Insurance Co., which is primarily engaged in the writ. 
ing of physical damage coverages upon automobiles and mobile homes 
with a premium volume of over $9 million per year, was already 
actively studying the desirability of forming a foreign reinsurance 
subsidiary to carry some portion of its catastrophe coverages and to 
offer a base for direct foreign operations contemplated in the future, 

Therefore the requests we received required only a continuation and 
amplification of the studies and analyses we had long since begun on 
our own account. 

It was obvious from the outset that the question of taxes would be 
of importance—as, indeed, that question is in any business transaction 
today, no matter how simple. 

Therefore while we undertook the study of foreign reinsurance 
operations from every aspect, we gave emph: isis to the tax position of 
such operations with respect to the imposition of American income 
or excise taxes upon reinsurance premiums ceded by an American 
company. This phase was covered in consultation with accountants 
and others whom we regard as outstanding in the field. 

Mr. McHvuen. Mr. Helliwell, would you say that the reason for 
your considering the formation of a reinsurance company in connee- 
tion with your life company was precisely the same as that which 
you considered in the formation in the reinsurance company for your 
property insurance company, fire and casualty / 

Mr. Hetiiwern. Mr. McHugh, we have formed a reinsurance com- 
pany for our fire and casu: ity company. We have not formed a re- 
insurance company for our life company nor do we contemplate the 
formation of such a company. 

We think that the reasons could be common reasons, but in our 
instance, American Bankers Life does not contemplate at the present 
time the formation of any foreign subsidiary. 

Mr. McHven. The formation of foreign reinsurance companies 
in behalf of your finance clients ? 

Mr. Herirwern. Any formation of foreign insurance companies 
has been undertaken by, if you want to call them that, clients of ours 
on their own ee after consult: ation with us. 

We have assisted them as part of the service. My office, as lawyers, 
has assisted them. Those companies, however, are ‘engaged i in the re- 
insuring not only of credit life but also engaged in the reinsuring of 
credit accident and health and automobile phy sical damage insurance. 

Mr. HcHveu. Is the accident and health in connection with the 
credit life business ? 

Mr. Hetiiwetu. Yes, sir. The accident and health insurance is not 
written separate. In other words, it is only written in connection with 
credit life insurance policies. 

Mr. McHveu. So it is all insurance in substance that is in connet- 
tion with the so-called control business ? 

Mr. Hetuiwe tw. Yes, sir. 


M 
M 
an e 
or r 
the 
an e 
issue 
insu 
whe’ 
case: 
tute 
M 
M 
M 
M 
M 
M 
com 


irre: 
loss 


If f 
mol 
Am 
per 
inec 

N 
tax 
cate 

N 
gro: 
gest 
7“. 

\ 
pou 
clea 
tior 
loss 


can 
the 
net 

j 
ing 
bus 

i 
fro 
hea 


rec 
per 
be 


t life 
‘ance, 


Vesti- 
rance 
meri- 
Writ: 
Lomes 
ready 
rance 
nd to 
iture, 
n and 
an on 


ld. be 


ction 


rance 
on of 
1come 
rican 
itants 


n for 
nnec- 
which 
your 


com- 
a re- 
te the 


n our 
resent 


yANies 


panies 
f ours 


vyers, 
he re- 
ing of 
rance. 


h the 


is not 
1 with 


yninec- 


THE INSURANCE INDUSTRY 5921 


Mr. McHvueu. Will you continue? 

Mr. Hetiiwey. Sec ‘tion 4371 of the Internal Revenue Code i imposes 
an excise tax on each policy of reinsurance issued by a foreign insurer 
or reinsurer at the rate of 1 percent of the gross premium charge on 
the policy of reinsurance. Other prov islons of section 4371 impose 
an excise tax of 4 percent on spec ific policies of casualty insurance if 
issued in the specific name of an assured, and 1 percent on specific life 
insurance, sickness and accident policies, and annuity contracts, again 
when it is a direct policy issued to insured. Neither of the two latter 
cases apply to the operations here under consideration, which consti- 
tute pure reinsurance between companies. 

Mr. McHveu. This is the excise tax ¢ 

Mr. Hetitweu. Yes, sir. 

Mr. McHveu. Stamp tax? 

Mr. Hetiiweu. Yes, sir. 

Mr. McHvueu. Nothing to do with income tax? 

Mr. HetiiweE.u. No, sir; except that I think that it does require this 
comment, and I think it should be made clear. 

This excise tax is on the basis of gross premiums. That is levied 
irrespective of whether or not there is a profit, which depends upon 
loss and expense factors. 

In theory at least this 1 percent against gross could be confiscatory. 
If for example, there was no profit, it would be a 100 percent tax or 
more than a 100 percent tax. It certainly produc es revenues to the 
American taxing authorities, and these revenues—it is not merely a 1 
percent tax. It is 1 percent on gross as opposed to a tax upon net 
income. 

Mr. McHvucu. Would you suggest, Mr. Helliwell, that a 1 percent 
tax on gross of reinsurance in ‘the credit life field might be confis- 
catory ¢ 

Mr. Hetiiwew. I won't suggest, sir, that the 1 percent tax upon the 
gross in the credit life field or any field is confiscatory, but I do sug- 
gest, sir, that it is not impossible that it could be confiscatory. 

Mr. McHuen. Even in a credit life field ? 

Mr. Hetitrweti. Even in the credit life field. I think it should be 
pointed out—I don’t think it would be as of today, I want to make that 
clear. However, you have the model credit life bill, you have reduc- 
tions in rates, and you have, I think, statistics which show increasing 
loss ratios. 

Now at a point, just as in the casualty insurance field, the business 
can go from the black toward the red, and at that point the tax upon 
the gross can become a very substantial tax as applied against any 
net or remaining profit. 

Mr. McHuen. Would you state for the committee your understand- 
ing of the nationwide underwriting profit in the credit life insurance 
business ? 

Mr. Hettiwe. It is my understanding, it is our understanding 
from our figures, that the loss ratio in the ¢ credit life and accident and 
health field, the loss ratios are 50 percent or more at the present time. 

Now again I point out that there have been rate reductions within 
recent months. We have polici les which are being written for long 

periods of time. I think it is too early to say what the loss ratios will 
be in the face of the present rate reductions which are coming along. 
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Mr. McHucu. Mr. Helliwell, what were the industrywide loss py. 
tios in credit life for the year 1959? 

Mr. Hetiiwerw. I cannot give you the industrywide figures, I do 
not have them, sir. 

Mr. McHven. Can you give us the loss ratios of the credit life busi- 
ness of your company for 1959? 

Mr. Hetiiwect. I do not have it with me. I will be very happy 
to produce it. Again I want to make it clear that we are talking, I 
am at least talking in terms of credit life, accident, and healt, 
business. 

Mr. McHueu. I am speaking now only of credit life. IT assume vou 
do have a breakdown. 

Mr. Hetiiwewn. In other words, you want the pure credit life? 

Mr. McHwuen. Yes. 

Mr. Hetiiweiyi. Without any reference to the accident and health’ 

Mr. McHven. Yes. 

Mr. Her IWELL. IT will be happy to get it. I will try to get it by 
telephone to have it available tomorrow morning. 

Mr. McHven. Don’t you have some idea now what that is? 

Mr. Heniiweirt. Mr. Hargrove advises me that the projected los 
ratio on pure credit life—— 

Mr. McHven. Projected? 

Mr. Hetrtwetr. Yes, sir, without reference to the present rate re. 
ductions is 42 to 45 percent. 

Mr. Harcrove. Credit life. 

Mr. Hetitwetr. Thisis pure credit life. 

Mr. McHven. If you are able to give us a figure on the projected 
credit life business, I am sure you must have some figures on your 
actual loss ratio in ‘oe credit. life business for last year. 

Mr. Hetirwen. I do not have it with me. I can obtain it, and as 
I say, I will be very happy too. 

(The information referred to m: vy be found in a supplemental state. 
ment on p. 5932.) 

Mr. McHveu. Does Mr. Hargrove know ? 

Mr. Harerove. I don’t know those figures and I doubt if our con- 
pany has those figures at this time. The reason for that is that not 
until just recently, when the States started to inquire into rate regu- 
lation in this field was it required to keep these actual pure loss ratio 
figures. 

They have always been based on the question of reserves that are 
required by law, and pure loss ratio figures didn’t mean very much. 
We are now keeping figures, which as I say, are more or less projected 
figures based on mortality and what experience we have available to 
us at this time. 

We projected our loss experience without regard to loss expense, 
unallocated expense, commissions, home office operations, State pre- 
mium. taxes and so forth would be in the neighborhood of 42 to 4 
percent. 

Again I am not an official of the life company, but I happen to be 
familiar with some of these proceedings that have taken place in the 
various States at these rate hearings. 

Mr. McHven. Mr. Hargrove, would you be willing to venture the 
view that for 1959 your loss ratio on pure credit life business might 
have been in the neighborhood of 25 to 26 percent ? 
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Mr. Harcrove. I would venture that our loss ratio was something 
of a good deal more than that. You have to bear in mind in some 
cases that companies operate on a more limited basis. They may find 
that their experience is drawn more heavily from one section than it 
is from another, and surprisingly enough that does have a very definite 
bearing on credit life experience. - 

For example, in St. Petersburg, Fla., if you write a concentration 
of business in that area, which of course being a Florida company 
we hope to do, you find a very high percentage of retired people there. 
The average age per risk is exceptionally high. Therefore that ex- 
yerience tends to raise the general level. 

Mr. McHvueu. It would be interesting to know your overall figures. 
I wonder, Mr. Helliwell, if you will submit to the committee your 
overall loss ratio on your credit life business for last year, and then 
if you would show us also the loss ratio on the health and accident 
insurance written in connection with this credit life. 

Mr. Harcrove. Mr. McHugh, I think it would be helpful, in fur- 
nishing that, that we give you this experience based on rate and 
other factors which would have an important bearing in this deter- 
mination. Don’t forget that in some States the rates are regulated 
downward or upward, and it would have an important bearing on 
the question of what pure loss ratio is. 

Mr. McHven. All I ask is that you submit it to us in terms of the 
accepted standards in determining loss ratio. 

Mr. Hewiirweu. We will obtain that and submit it to the com- 
mittee. 

Section 881 of the Internal Revenue Code deals with the tax on a 
foreign corporation not engaged in business in the United States, 
and imposes a tax on every such foreign corporation, in lieu of the 
taxes imposed by section 11 of the 1954 code, a tax of 30 percent of the 
amounts received from sources within the United States as interests, 
dividends, rents, salaries, wages, premiums, annuities, compensations, 
remunerations, emoluments, or other fixed or determinable annual 
or periodical gains, profits, and income which are considered to be 
gains from the sale or exchange of capital assets. This tax is re- 
quired to be withheld by the person making the payments. 

In the regulations under section 881 (regulation 1.881-I (d)) a for- 
elon insurance company not carrying on an insurance business with- 
in the United States is deemed to be a foreign corporation subject 
to the withholding tax under section 881. 

Therefore, it is obvious that the meaning and intent of the word 
“premiums” used in section 881 is of paramount importance in deter- 
mining the question of tax liability on moneys paid to a foreign re- 
insurer under a reinsurance treaty. 

Except as hereafter noted, it is significant to note that there has 
been almost no interpretation of the meaning of this word as used in 
section 881. 

It has been held that where domestic insurance agents and brokers 
place insurance with a foreign insurance company, through foreign 
brokers they are not required to withhold income tax on the insurance 
premiums forwarded to the foreign brokers in connection with the 
surance underwritten by the foreign companies in the United States 
(LI. 1359, C.B. I-1,292 (1922)). The same has been held to be true 
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even though one deals directly with the foreign insurance company 
and not through an insurance broker (I.T. 3061, C.B. 1937-1, 114), ° 

Mr. McHven. Mr. Helliwell, we had some testimony yesterday 
from a witness concerning the meaning of the 30 percent tax unde 
section 881. He wasn’t too clear as to whether or not this was a with. 
holding tax or the actual amount of the tax. 

Mr. Heiwiwe.. It is our understanding, sir, that it is a withholi. 
ing tax, and that if the earnings of the company are over $25,000, 
year, the 52 percent would apply. 

It is also our understanding that you could presumably file a rv. 
turn, and if you show a proper expense factors and other deductions 
you would be entitled toa refund. 

That is our understanding, that it is withholding as a tax bag 
rather than just an arbitrary tax as a beginning and end to the 
liability. 

Mr. McHvueu. Has there been any ruling by the Treasury Depart. 
ment, or any decision ? 

Mr. Hetiiweti. I have not seen it, sir. I make that statement 
based only upon an opinion expressed to us by tax counsel of whom 
we asked the question. That was our understanding, that they start 
at 30 percent. That if it gets too high, it goes to the 52-percent 
bracket, and presumably you could file a return and show a loss and 
claim deductions. 

Mr. McHven. Merely a withholding tax ? 

Mr. Hewitwett. It is a withholding tax. However, like most 
things, once they are withheld, sometimes it is a little hard to retrieve, 

Insurance premiums paid by a domestic corporation to a foreign 
insurer having no office or place of business in the United States 
under a contract of insurance made in a foreign country are not 
taxable in the United States (A.R.S. 723, I-1, C.B. 113). 

It would seem reasonably clear from the foregoing that the Internal 
Xevenue Service has never sought, and does not seek, to apply the 
withholding provisions to insurance or reinsurance premiums re- 
mitted to a foreign insurer, not doing business in the United States 
under a contract of insurance or reinsurance not made in the United 
States. 

A reinsurance premium is a sum of money paid for the assumption 
of a risk. Whether or not the amount of money paid is sufficient or 
insufficient to produce a profit (or taxable income) is obviously some- 
thing not capable of predetermination, and clearly does not constitute 
an item of “fixed or determinable” income. 

It is of the greatest significance to note that virtually identical 
language has been in the Internal Revenue Code for the past 40 years, 
vet the Federal Government has never attempted to impose a with- 
holding tax upon remittances of reinsurance premiums abroad. The 
only tax which has ever been imposed has been the excise tax under 
section 4371. 

The secretary of justice of the Philippine Islands, in an opinion 
rendered October 11, 1939 (while the Philippine Islands were still 
under American jurisdiction) held that insurance premiums were not 
“fixed or determinable annual or periodical gains, profits, or income” 
and therefore were not subject to withholding. This opinion was 
rendered in an interpretation of sections 9(b) and 13(e) of the then 
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Philippine income tax Jaw which was essentially the same as section 
991 of the U.S. Revenue Act of 1918 (which, in turn, 1s essentially 
the same as the present code provisions of concern ) . 

The Philippine secretary of justice held that insurance premiums 
remitted abroad did not constitute “fixed or determinable annual 
or periodical gains, profits, or income” because of the uncertain factor 
of loses and expense, and cited in support thereof IT. 1359, C.B. 
J-1, 292. d ae : ; 

It is our opinion that the word “premiums” as used in section 881 
as an example of “fixed or determinable annual or periodical gains, 

rofits, and income” does not apply to insurance premiums. It may 
be noted that the identical term is used in section 871 of the code with 
respect to individuals, yet “premiums” in the sense of insurance pre- 
miums could hardly be an item of “gain” or “profit” which would be 
received by an individual. Therefore, unless “premiums” in section 
881 has a special meaning for corporations (for which there is abso- 
lutelv no evidence) it is logical to suppose that it has in section 881 
context the same restricted meaning that necessarily it must have in 
section 871. 

Also, the withholding tax imposed by section 881 is specifically a 
tax on “gains” and “profits.” It would seem clear that “income” is 
used therein in the sense not of gross but of net income—that is, gain 
and profit. An insurance premium is a purchase price which may or 
may not contain any element of gain or profit, depending upon the 
indeterminables of loss experience, expenses, et cetera. This general 
rule must apply to premium on any class of insurance—whether it be 
ordinary life, credit life, fire, automobile, or whatnot. 

It was and is our opinion that assuming (a) the foreign reinsurer 
does not do business as an insurer or reinsurer within the United States 
and (6) the contract of reinsurance is not executed within the United 
States, the sole tax which the United States may levy against any pre- 
miums ceded to the foreign reinsurer is the 1-percent excise tax as set 
forth in section 4371 of the Internal Revenue Code. 

We emphasize that our opinion on this point is confined entirely to 
the taxability of reinsurance premiums. 

It is patent that any other income which a foreign insurer or rein- 
surer might have from American sources—such as income from funds 
invested in the United States—would be subject to the 30-percent 
withholding provisions of section 881. 

It is also obvious that any profit distributed as dividends to Ameri- 
can stockholders is taxable to such stockholders as ordinary income. 
If the American stockholder is a corporation the 85-percent dividend 
credit does not apply. If profits are distributed through sale of the 
stock or through dissolution, a capital gains tax would be imposed. 

These matters have been pointed out by us in order that necessary 
management determinations could be made. It may be noted, paren- 
thetically, that we have also pointed out the requirements of giving 
information to the Internal Revenue Service in the event of the forma- 
tion of any foreign insurer or reinsurer by any American principals. 

In conclusion we believe there exist business and economic reasons 
| apart from possible tax saving or tax deferment which can and 

0 warrant the formation of foreign insurers or reinsurers by Ameri- 
can interests. Tonamea few: 
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(1) The intention of ultimately entering into finance operations oy}, 
side of the United States. 

(2) The intention of ultimately entering direct insurance operations 
outside of the United States. 

(3) The creation of a fiscal base for general foreign operations, 

(4) The increase of “net worth” figures of the American principal 
for borrowing purposes from American banks. The ability to jp. 
crease bank lines gives increased American profits—and increased 
American profits, 1t may be noted, result in a larger American tay 
bill. 

(5) The ability to place in combination credit life and other risks 
substandard in nature, which a direct writer would otherwise be yp, 
willing to handle. 

(6) The development of foreign lines of credit during “tight 
money” periods. : 

It hes been my observation that these or similar business reasons 
which have no relation to avoidance of American taxes, appear to haye 
entered into every decision which has been made by American prin- 
cipals to form a foreign company. 

Mr. McHwuer. Mr. Helliwell, I ask you whether or not the princi- 
pal reason for the formation of these foreign reinsurance companies, 
which we are discussing here in connection with the credit life busi- 
ness, was for purposes of tax avoidance 4 

Mr. Heitiiweir. No, sir; [ think it is important, an important rea- 
son, but I do not believe in each case it has been the principal reason, 

Mr. McHucu. Was the idea of forming the foreign reinsurers one 
which originated with you as the insurance company or with your 
finance clients / 7 

Mr. Hexuutwerx. The idea, I would say that the idea of forming 
foreign reinsurers as subsidiaries originated with us or with ou 
finance clients. This has been a matter, and I am speaking now of 
general foreign reinsurance subsidiaries 

Mr. McHvueu. I am speaking of the specific clients with whom you 
have done or are doing business in this manner. 

Mr. Hetirwett. In some cases we have suggested it. In other cases, 
the clients themselves have suggested it, and in other cases it has been 
suggested by competitive companies. 

Mr. McHueu. Will you tell us the names of the clients with whom 
you now have such reinsurance arrangements ‘ 

Mr. Hewtitwetw. I can give you the names of the reinsurance com- 
panies with whom we have reinsurance arrangements. 

Mr. McHvueu. Will you please do that ? 

Mr. Heiiiwet.. We have reinsurance treaties covering credit life, 
accident and health, automobile, and mobile home with First Rei- 
surance. 

Mr. McHvcu. Where are they ? 

Mr. Hetirwet. Liechtenstein, The First Reinsurance Corp. 

Mr. McHveu. That First Reinsurance Corp. is owned by whom! 

Mr. Heturwet. So far as I know, it is owned by First Security 
Investment Corp., which is a publicly held corporation with its pr: 
cipal office in Salt. Lake City, Utah. 

Mr. McHvueu. Will you repeat that name ? 
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Mr. Heviiwett. First Security Investment Corp., which is a pub- 
licly held corporation. The principal active heads of the business of 
that corporation, to the best of my knowledge, are Marriner S. Eccles 
and George Eccles. ; 

Mr. McHueu. Is the First Reinsurance Company of Liechtenstein 
owned 100 percent by First Security of Salt Lake City ¢ 

Mr. Heviiwewi. To the best of my knowledge, yes. 

Mr. McHven. Do you in this particular case reinsure 100 percent 
of the business which you are obtaining from First Security with 
the first reinsurance company 4 

Mr. Hevuiwett. Mr. Hargrove advises me that as far as premiums 
received by the First Security, which are placed with our company, 
yes. : 
“ In other words, I would like to make it clear that there is possibly 
business in which First Security has an interest direct or indirect 
which is placed with us, that is not covered by this treaty. I would 
say substantially the bulk or substantially all of the business is so 
reinsured. 

Mr. McHven. With whom? With what other companies do you 
have foreign reinsurance treaties 

Mr. Hetiiweti. On credit life? 

Mr. McHven. On credit life. 

Mr. Hewiiweww. On credit life, but again with credit A and H, 
and automobile, we have a treaty with Falcon Reinsurance Corp. 

Mr. McHveu. Falcon ? 

Mr. Hetitweti. Falcon Reinsurance Corp. 

Mr. McHven. Are they accredited ? 

Mr. Hevtiweiy. Liechtenstein. 

Mr. McHvueu. Who is the owner of Falcon Reinsurance Corp. ? 

Mr. Hetitwett. The owner of the stock is a Georgia corporation, 
Dixie Finance Co., Inc. 

Mr. McHveu. What is the name again? 

Mr. Hevutwetyt. Dixie Finance Co., Inc. 

Mr. McHven. This is a lending institution in Georgia? 

Mr. Heriiwein. Yes, or holding company. I am not familiar with 
the details of its corporate structure. 

Mr. McHucen. Are there other credit life reinsurance companies 
with which you have such arrangements ? 

Mr. Hetirwert. With one other, also covering credit life, credit 
accident and health, automobile, physical damage and mobile home, 
with Intermountain Reinsurance Co., also a Liechtenstein corpora- 
tion. 

Mr. McHven. Who owns this reinsurance company? 

Mr. Heviiweit. The ownership of that stock, to the best of my 
knowledge, is entirely within Motors Acceptance Corp., a Nevada 
corporation. 

Mr. McHven. Who owns Motors Acceptance Corp. ? 

Mr. Hetiiwett. I do not know the stock ownership of Motors 
Acceptance Corp. That is, I have no personal knowledge. 

Mr. McHven. This is not to be confused with the Motors Accept- 
ance Corp. of General Motors. 
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Mr. Hewriweww. It is not to be confused with GMAC. It is no 
that. Those are the only presently existing treaties which we haye 

All of those treaties, I emphasize, cover across the board, credit lif, 
credit accident and health, automobile physical damage, mobile hom. 

We also have a first excess catastrophe treaty as between America 
Bankers Insurance Co. and its wholly owned Liechtenstein reingy. 
ance subsidiary Ambank Reinsurance Co. 

Mr. McHveu. Why did you decide to go into Liechtenstein, Mp 
Helliwell ? 

Mr. Hetiiwei. Well. we looked at all of the various jurisdictions 
We decided to go into Liechtenstein for several reasons. First, bp. 
cause of complete stability of currency, complete convertibility of 
currency. We did not have the sterling bloc problem. , 

There was the important fact that in Liechtenstein you can gp 
from the Government a contract which the Government honors, which 
sets your taxes in advance for a period of 30 years, and you knoy 
what your taxes are, and because Liechtenstein is, except for taxes, ; 
part of Switzerland, to all practical intents and purposes. 

In our case, and in the case of certain of these other clients, it wa 
intended to enter into foreign operations, and it was a clesirable place 
In other words, from the standpoint of pure foreign operation, 
Switzerland is preferable to the Bahamas or Panama or what not. 

I think the best evidence is that All State Insurance Co. has formed 
the All State Insurance Co. of Switzerland with its home offices jy 
Zurich. That was one of the first big ones. 

Mr. McHwuenu. Would you say that the tax situation in Liechten. 
stein is minimal? 

Mr. Hetiiwei. Yes, sir, it is minimal, but it is no more minimal, 
as I understand it, than the Bahamas, than Panama, than Monaco, 
than a number of jurisdictions, Honduras, certain of the British 
West Indies, Thailand, Liberia. 

There is a considerable list of places where the taxes are minimal. 
There are about 20-odd countries. 

Mr. McHvuen. Is your company now contemplating attempting to 
convince other clients to do business in this fashion ? 

Mr. Hetitrwe vr. In this fashion ? 

Mr. McHueu. Yes. 

Mr. Hetiiwetn. I think there are discussions going on, yes, be- 
cause we feel—we are not attempting to convince them, no, sir. | 
don’t think that I can say that. We are presenting the facts. 

It is a matter for the analysis of their attorneys and their account: 
ants, and it is their command decision to make. We hope, it would ke 
less than honest to say, we hope, if they decide to do foreign busines 
through a foreign reinsurer, that they will do it through us rather than 
a competitor. 

Mr. McHvueu. Mr. Helliwell, isn’t it accurate to say that one of 
the compelling reasons for those foreign reinsurance arrangement: 
with reference to credit life, was as a result of the impact of the nev 
life insurance tax laws which, for the first time, placed a tax upon 
underwriting profit of life insurance companies? 

Mr. Hetiiweww. I don’t think that there is any question but that 
that greatly accelerated the interest in foreign reinsurance. I don‘ 
think there can be any question about that. 
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Mr. McHven. The net result of these arrangements is to exempt 
from all American income tax whatever profits are made on these 
insurance operations by the foreign reinsurance company, 1s that 

2 
Teak atts wets No, sir. I can’t quite buy it that way. While you 
have a tax exemption from the standpoint that you may not pay tax in 
a given year, I think in the final analysis you only have a tax defer- 
ment unless these people are going to let the money stay over there in 
uity. 
Pak McHven. You suggested that one of the reasons is for the 
purpose of beginning foreign operations. 

Mr. Heviiwewxu. That is correct. 

Mr. McHwven. So all that money which might be used in any for- 
eign operations isexempt from all American income tax : 

Mr. Hetitwewn. To that extent, that is correct. But it may also be 
presumed, and again I can’t speak for these people, that at some point 
they may see fit to declare dividends. 

There are various and sundry means in which the use of those 
monies can improve their profit picture in the United States, which 
would result in further taxes. One is, for example, the increase in 
their net worth and the increase in their bank lines, which gives them 
more money to lend. 

Mr. McHwven. This is a very substantial incentive to people in the 
lending business, is it not ? ~ 

Mr. Hevirwevn. In the present tight money market, it is an ex- 
tremely important thing. The fact also that they may be able to 
arrange lines of credit from foreign banks is an important thing, is an 
important consideration, because in a tight money market, the ques- 
tion, as I am sure the committee knows, is where do you get the 
money to lend or to discount or whatnot. That becomes extremely 
important. 

Mr. McHven. Mr. Helliwell, as the direct insurer in these three 
instances where you reinsure 100 percent, what is the total commission 
paid to your company ? 

Mr. Heriiwern. It varies by treaty. In one case—and please, I 
would just like to give examples without citing the particular com- 
pany, because we do have a competitive situation—in one case 2214 
percent is retained by us. 

In another case, it is 12 percent plus all commissions paid to the 
agent, and I believe in the other case it is a flat 12 percent. I believe 
that is correct. You have been given copies of the treaties, and I am 
giving you this from recollection, but I believe that is correct. 

Mr. McHven. Excuse me, I did not hear all of your testimony. 

Mr. Hetriwetx. In one instance 2214 percent is withheld by us as 
the direct writer. In one instance the commissions paid by us as the 
direct writer plus 12 percent, and in the other instance a flat 12 per- 
cent. 

Mr. McHven. Then where you have a 12-percent commission, can 
you give us a rough approximation of what your net profit on that is? 

Mr. Hetrrwetr. Our net profit on that, and assuming we do not 
have any underwriting loss, in other words, that no losses are charged 
against that sum, and depending upon the State premium taxes, I 
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would say that our net profit is 4 to 5 percent. I am speaking Now ip 
the framework of credit life, 4 to 5 percent. 

In other words, not 4 to 5 percent of 12 percent, but 4 to 5 percent of 
the premium dollar. In other words, we get 12 percent, 8 percent js 
gone in premium taxes, expenses and the like, and we have 4 percent 
left. 

Mr. McHuen. Out of this 12 percent that is paid to you asa ceding 
commission, does that also cover your losses? 

Mr. Heti1wee. Oh, no, sir. I am assuming, as I said, that the 
premiums ceded to the reinsurer cover all losses and loss expenses, 

Mr. McHven. On that particular contract, then, the amount which 
is obtained by the foreign reinsurer is 88 percent, out of which it pays 
all losses and out of which it pays 

Mr. Hetirwexu. All losses and all loss expenses. 

Mr. McHuen. All losses and all loss expenses ? 

Mr. Hetitweww. The excise tax. 

Mr. McHveu. All net profits ? 

Mr. Hetirwett. Yes. 

Mr. McHueu. If the loss ratio on this volume of business was in 
the neighborhood of 26 to 30 percent, this could roughly mean an 
underwriting profit to the reinsurer of something in ‘the neighbor. 
hood of 50 percent ? 

Mr. Hetitweni. That is correct. But now again I would like to 
make it clear that this is purely credit life, and again I wish to 
emphasize 

Mr. McHven. That is all Iam speaking of. 

Mr. Hetiiwett (continuing). That these treaties involve more than 
pure credit life. 

Mr. McHueu. I am just speaking of the credit life aspects of this 
business. 

Could you give us some estimate of the volume of business which 
is now being produced by the First Security, Mr. Eccles’ bank? 
Mr. Hetxrwewn. Are you referring to this in terms of pure credit 
life? 

Mr. McHuen. Pure credit life. 

Mr. Hexxurwett. A first accounting, Mr. McHugh, was being pre- 
pared when we left Miami. Again I would prefer, rather than 
guess, to phone and ask, if Imay. 

Mr. Harcrove. I might add, Mr. McHugh, that we have never 
written this credit life business before. It had been placed with a 
competitive company, so for that reason we do not know exactly 
what it is. 

Senator Harr. Mr. Helliwell, unless as a result of the series of 
questions there is something you should want to add for the record, 
the committee is finished and wants to thank you. 

Mr. Hetirweu. If I may, I would like to add two points to the 
record, because in the questioning of witnesses earlier today, I think 
there may be some confusion. 

Firstly, we are talking about reinsurance, which means that the 
American direct writer maintains the primary responsibility for 
paving the loss, and if the reinsurer welches, the American company 
still pays. 











rela 


are 
our 
tim 
ser’ 


The 
tre: 
this 
end 
per 

j 


sur 


ae a a 


file 
ma 
rel 
Th 
yo 
vo 
to 


co! 


On 
th 


p! 
LU 
fu 


tr 


re 





NOW in 


cent of 
cent is 
ercent 


ceding 
‘at the 
Ses, 

which 
t pays 


was in 
aN an 
rhbor- 
like to 
ish to 


e than 
f this 
which 
2 

credit 
Y pre- 
- than 
never 
vith a 


xactly 


ies of 
ecord, 


to the 
think 


at the 
y for 
ypany 





THE INSURANCE INDUSTRY 5931 


In other words, this is not surplus line insurance, where there is a 
relationship between the foreign insurer and the assured. 

Secondly, I would also like to make the point that as far as we 
are conc erned, our reinsurance treaties require that we retain under 
our custody and control funds of the foreign reinsurer until such 
time as a sufficient fund is built up to cover unearned premium re- 
serves, loss reverse, and the like. 

In other words. we do not ship the money abroad with the cession. 
The treaties do not permit it. To that extent we have a tougher 
treaty than Lloyd’s, because Lloyd’s, while it maintains deposits in 
this country, t: akes its money when it takes the reinsurance and at the 
end of the year will fund the ceding company in order to avoid a 
penalty tosurplus. We hold from the outset. 

Mr. McHueu. Do I understand you to say that Lloyd’ Sy under rein- 
surance contracts, takes the total amount of the premium ¢ 

Mr. Hetiiwecy. The cession. 

Mr. McHivueu. That is ceded to them ? 

Mr. Heitiweu. Yes. 

Mr. McHveu. Then that would make your convention statement 
filed at the end of the year in default; would it not ? 

Mr. Hevtiwetnt. That would give you a penalty in most States, or 
many States, that do not recognize L loyd’s reinsurance as admitted 
reinsurance—it is a non: admitted earrier, just as these companies. 
Therefore, any insurance premium ceded to them is a penalty against 
your surplus, “unless you are funded by the reinsurers; that 1s, unless 
you are delivered by them funds to hold in your possession and control 
to counterbalance that penalty. 

Mr. McHven. Are you telling us that Lloyd’s at the end of the 
year, in December, does remit funds to you ? 

* Mr. Hetirwein. Yes, sir. 

Mr. McHvueu. For your statement that you file with the insurance 
commissioner ¢ 

Mr. Heviiwevn. Yes, sir; Lloyd’s will, and it is common practice in 
October, November, and Dee ember, will fund a ceding company so 
that the yearend statement does not show this heavy penalty to sur- 
plus by virtue of nonadmitted reinsurance. 

Mr. McI{vueu. Then when the year is over, these funds return to 
Lloyd’s ? 

Mr. Hetiiweu. Thereafter, after the first of the year, at some 
future time, the funds presumably are returned to Lloyd’s. 

Mr. McHvau. So, therefore, this is done merely as a bookkeeping 
transaction to satisfy the insurance commissioner ? 

Mr. Heviiweww. I think again that states it a little too harshly. 
Lloyd’s has never welched on their obligations. It is done because 
many States, because of the peculiar setup of their laws, will not 
recognize Lloyd’s as an admitted reinsurer because Lloyd’s is a syndi- 

cate of individual underwriters, rather than a corporate entity. So 
it is done for that reason. 

But the performance of Lloyd’s, as a reinsurer, and indeed the per- 
form: ance of virtually all foreign reinsurers, cert: ainly can leave noth- 
ing to criticize. 

Mr. McHverr. One last question. 





5932 THE INSURANCE INDUSTRY 


Can you tell us something about the capital and surplus structure 


of these foreign reinsurance companies in Lichtenstein, the three yoy | 


are referring to? 

Mr. Hetiiwe tt. I will state this if I may in dollars. Two of them 
had initial base capitals of $12,500. However, they are substantially 
more than that now. 

The other had a paid-in capital of—the third one had a paid-in 
capital of approximately $170,000 U.S. dollars. 

I should also add that under Liechtenstein law, a reinsurance com. 
pany is required to accumulate reserves and build its surplus and js 
required to submit a detailed certified audit each year, which js 
examined by the Liechtenstein and Swiss Governments, so this is not 
a freewheeling operation in any sense of the word. 

Senator Harr. I think with that your statement is very full. Thank 
you very much. 

The committee stands adjourned until 10:30 tomorrow. 

(Whereupon, at 5:20 p.m., the committee recessed, to reconvene at 
10:30 a.m., Friday, May 27, 1960.) 

(The following supplemental statement was submitted for the 
record :) 


SUPPLEMENT TO STATEMENT By PAUL L. E. HELLIWELL 


In the course of testimony before the subcommittee on May 26, 1960, I was re- 
quested to provide to the committee loss ratio figures on the credit life insurance 
written by American Bankers Life Assurance Co. of Florida, and also loss 
ratio figures on health and accident insurance written in connection with credit 
life business, both for calendar 1959. 

The pure loss ratio on credit life insurance (excluding loss adjustment ex- 


pense and the like, and computing the same upon an active loss ratio basis) was | 


a little over 26 percent. I am advised that the ultimate loss ratio on the busi- 
ness will be higher. I am also advised that loss adjustment expense runs from 


5 to 7 percent. This produces a combined loss and loss expense ratio of approxi- | 


mately 32 percent for 1959. 

The Florida Insurance Department recently made an analysis of credit life 
insurance loss ratios in Florida for the year 1959. Their figures also indicate 
a combined loss ratio for this company of 32 percent for 1959. 

It is already evident that our credit life loss ratio for 1960 will be substan- 
tially higher than in 1959 if for no other reason than that rate reductions for 
credit life insurance are already in effect, or will be in effect before yearend, 
in a number of States. These rate reductions, which have been made by State 
authorities, have been computed so as to produce a credit life loss ratio of 
approximately 50 percent. 

The pure loss ratio on credit health and accident insurance (again without 
reference to items of loss adjustment expense and the like) during 1959, on an 
“active” loss ratio basis was approximately 34 percent. To this should be 
added loss adjustment expenses of 5 to 7 percent. This produced a combined 
loss and loss expense ratio on accident and health insurance of approximately 
40 percent for 1959. 

Again, it is already evident that these loss ratios will show an increase in 
1960. 

Finally, it may be noted that the history of credit life insurance for the past 
several years has reflected constantly increasing loss ratios. It is my opinion 
that loss ratios will continue to increase, for a variety of reasons, until they 
are consistently in excess of 50 percent. 

I was also asked to provide a statement of the dollar volume of pure credit 
life business which is being reinsured by American Bankers Life through First 
Reinsurance Corp. The reinsurance treaty in question became effective on 
January 1, 1960. Through April 30, 1960, net credit life cessions under the 
treaty amounted to $33,207. This indicates an annual figure of approximately 
$100,000, although we anticipate that it may actually be somewhat higher. 
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THE INSURANCE INDUSTRY 


FRIDAY, MAY 27, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:45 a.m., in room 
9998, New Senate Office Building, Senator Joseph C. O’Mahoney 
presiding. _ 

Present : Senators O’Mahoney and Hart. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for the minority; Nicholas N. Kittrie, counsel for the mi- 
nority; Louis Rosenman, attorney; Paul S. Green, editorial director ; 
and Gladys E. Montier, clerk. 

Senator O’Manonry. The committee will come to order, please. 

Mr. McHugh, who is the first witness today ? 

Mr. McHwuen. The first witness, Senator, is Mr. Irwin Mesher, of 
Seattle, arbitrator, Surplus Line Association of Washington. 

Senator O’Manoney. Proceed. 


STATEMENT OF IRWIN MESHER, ARBITRATOR, SURPLUS LINE 
ASSOCIATION OF WASHINGTON, AND EXECUTIVE SECRETARY, 
WASHINGTON ASSOCIATION OF INSURANCE AGENTS, SEATTLE, 
WASH. 


Mr. Mesuer. My name is Irwin Mesher. I am arbitrator of the 
Surplus Line Association of Washington, an unincorporated trade 
association of licensed surplus line brokers in the State of Washing- 
ton, and executive secretary of the Washington Association of In- 
surance Agents, a voluntary incorporated nonprofit trade association 
comprised of 725 licensed brokers and independent contractor-type 
local agents in the State of Washington. 

I appear here today at the request of the committee to outline the 
origin, development, and administration of the surplus line law of 
the State of Washington. 

The Washington Association of Insurance Agents has, in one name 
or another, existed in the State of Washington since shortly after 
the turn of the century. In 1933, the association established a per- 
manent office and I have since that time served as executive secretary. 

Prior to the enactment of the surplus line law in 1941 and amended 
in 1947 (ch. 48.15 of the Insurance Code of the State of Wash- 
ington), 1 became acquainted with some of the problems encountered 
by insurance agents and: brokers in placing insurance risks, falling 
into three categories: 
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(1) Where the admitted market could not provide adequate 
capacity at the time of placement; 

(2) In connection with unusual type risks or undesirable risks 
not readily placeable in the admitted market ; 

(3) Legal forms of coverage which the admitted companie 
did not wish to write. 

Mr. McHven. I wonder if you can explain to us why the nop. 
admitted market was willing to or able to write kinds of business thai 
the admitted market is not able to or does not wish to write ? 

Mr. Mesuer. In my opinion, Judging from the practical operation 
of the two markets, the admitted market and the nonadmitted market, 
the basic difference between the two markets lies in the fact that you 
might say the admitted market largely is a corporate operation. 

It is either a stock company or a mutual or a reciprocal. Generally 
speaking, the owners of those compa nies are stoc ‘Kkholders. It is ay 
impersonal type of situation. The stock is pub slicly held. Manage. 
ment is employed to conduct the operation of these companies, and, of 
necessity, broad, general classifications must be established for the 
underwriting of business. 

On the other hand, in the recognized surplus markets there is ay 
element of personal underwriting. In other words, the party who 
actually underwrites the risk is usually the party whose money or 
capital is at stake. 

Frequently, an undesirable situation will arise. An insurance pro- 
ducer, the man who sells the policy, will go to a licensed surplus line 
broker. For simplification, the surplus line broker in this case prob: 
ably could be called the wholesaler. 

He, unless he happened to have contract binding facilities for the 
type of risk involved, would cable his London broker, who, in tur, 
would submit the problem to the open market, whereupon the indi- 
vidual aspect of underwriting would come into play. 

The individual underwriter, or, in the case of a large risk, several 
underwriters, would quote a rate and conditions for the assumption 
of that risk. In turn, that would be cabled back via the London 
broker to the surplus line broker on this side; and, in turn, this would 
be submitted to the producer who services the insured. 

So, in my opinion, to sum up, the essential difference is that the 
surplus market is personal underwriting. The admitted market 
largely is impersonal, or corporate underwriting. 

Mr. McHven. Is it your opinion that this personal aspect of surplus 
line business, as it is done abroad, is preferable to the corporate re. 
sponsibilities that we have here in the United States ? 

Mr. Mesuer. No; it is not. I think it serves a special need, and 
one which is constantly changing. 

As the admitted companies develop experience in some of thes 
unusual lines, I have witnessed a change in the situation. Admitted 
companies have come into classes of business which, classically, 
through business judgment or for other reasons, they did not care to 
entertain. 

As a result, today we find admitted companies, not many of them, 
writing some very unsual types of risks which heretofore were et 
ported, so to speak, or sent to the nonadmitted market. 
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There are a number of situations of that type. Generally speaking, 
in the malpractice line, certain phases of malpractice coverage, 
lawyers’ errors and omissions coverage—unusual forms with which 
some of the admitted companies are now gaining experience in 
underwriting. 

Mr. McHveu. Continue. 

Senator O’Manoney. May I ask you one or two questions, first. 

When was your association incorporated ? 

Mr. Mesuer. In 1941, I believe. 

Senator O’Manoney. In the State of Washington ? 

Mr. Mesuer. Yes. 

Senator O’Manonry. I note you say, “The Washington Associa- 
tion of Insurance Agents has in one name or another”; how many 
names has it had ? 

Mr. Mesuer. I beg your pardon, Mr. Chairman. I thought you 
had reference—I overlooked the identity. You were speaking of the 
Washington Association of Insurance A gents? 

Senator O’Manoney. First, I spoke of the Surplus Line Associa- 
tion of Washington. That is an incorporated organization, is it not? 

Mr. Mesuer. That is an unincorporated organization. 

Senator O’Manonrey. Is that the association which has had several 
names? 

Mr. Mesuer. No. That came into being, Mr. Chairman, in 1941, 
coincident with the enactment of the surplus line law. 

The one which had existed in one name or another over a period of 
years was the Washington Association of Insurance Agents. Prior 
to its incorporation, it was known as the Insurance Agents League 
of Washington, and prior to that it had a name which I believe was 
Washington Fire Insurance Agents Association. I believe that dates 
back to just about the turn of the century. 

Senator O’Manoney. The Surplus Line Association is an organiza- 
tion of brokers and agents who represent foreign surplus line com- 
panies, is it ? 

Mr. Mrsuer. It is an association comprised solely of licensed sur- 
plus line brokers, only those that hold licenses to transact a surplus 
line business. 

Senator O’Manonry. They are licensed 

Mr. Mesuer. By the State of Washington. 

Senator O’Manonery. And they represent foreign companies? 

Mr. Mesuer. They represent companies not licensed or authorized 
to transact business in the State of Washington. There may be some 
American companies, Mr. Chairman, that they represent, or place 
business with. 

In other words, I think a correct or accurate description would 
be to say they transact business under this license only with companies 
not authorized or licensed to transact business in the State of Wash- 
ington. 

Senator O’Manoney. Very well, that is clear. 

Now, then Lloyd’s of London is one of these well-known surplus line 
companies, is it not ? 

_ Mr. Mesuer. It isasurplus line insurer. It isnot a company. That 
is correct. 
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Senator O’Manoney. It is not a company. And no question hy 
ever arisen, so far as I know, with respect to its financial soundness, 

Mr. Mesuer. There certainly has not. As a matter of fact, Mp 
Chairman, we had a most unfortunate incident which occurred in the 
State of Washington in the 1940’s, wherein a group of Yale students 
who resided in the Northwest were returning by chartered plane fron 
Seattle to the East, following the Christmas holiday: s. This plane yp. 
fortunately cr ashed. All were killed. 

I think it is to Lloyd’s of London’s credit that notwithst: anding the 
fact that there was no legal liability, they made an ex gratis settle. 
ment in full. The policy ‘conditions were str ictly those of a legal lig. 
bility cover. 

So our experience and our observation has been that Lloyd’s integ. 
rity and loss-paying ability have been of the finest. 

Senator O’Manonery. That is true, of course. 

You have been a witness to all of the he: arings of this committee this 
week on this subject. You have heard discussion of foreign surplus 
line companies which are not in the category of financial soundness 
represented by Lloyd’s, have you not ? 

Mr. Mesuer. I certainly have. 

Senator O’Manionry. There are some such companies abroad, ar 
there not ? 

Mr. Mesuer. There undoubtedly are. 

Senator O’Manonry. Among the licensed agents and brokers who 
are members of your association, how many represent these weaker 
types of companies ? 

Mr. Mesuer. I would say that most of the licensed surplus line 
brokers in Washington represent or place business, I think would be 
a more accurate characterization—with non-Lloyd’s underwriters to 
a greater or lesser degree—some to a much greater extent than others, 

Tf you would like, “I can now explain, or a little later on I plan to 
explain, just how the insurance commissioner enters into the picture 
of scrutinizing the companies that are being used by—— 

Senator O’Mauonry. I want to know exactly to what extent these 
nonadmitted companies are scrutinized as to their financial soundness 
by the State commissions. 

Mr. Mesner. I will be very pleased, Mr. Chairman, to cover that 
point now, if you wish. 

Senator O’Manoney. You cover that when you want to. 

Mr. Mesner. Allright. Iwill. Thank you. 

I shall proceed and come to that point. 

The surplus line law which was on the statute books of the State of 
Washington prior to the 1941 enactment was so rigid as to discourage 
the small agent or broker from attempting to use the surplus line 
market in serving the public. 

For example, the old law required that a person hold a surplus line 
license before negotiating coverage in the surplus line market. This 
entailed the expense of licensing, bond, and extensive recordkeeping. 

Obviously, a small agent or broker, who rarely had occasion to use 
the market, but nevertheless required an outlet to serve his customers, 
found it too costly and burdensome to avail himself of these facilities. 
Secondly, the old law required that prior to exporting a risk — sub- 
mitted to all of the companies licensed to transact a given class of 
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business within the State. This, again, was a cumbersome require- 
ment and had the practical effect of depriving the average agent or 
broker of the use of the nonadmitted market. 

The Washington Association of Insurance Agents, after conferring 
with the insurance commissioner, admitted companies’ representatives 
and other interests in the business, decided to sponsor a more work- 
able surplus line law. ; “a 

This was done in the 1941 session when Representative Virgil R. 
Lee of Chehalis, then president of the Lewis County Association of In- 
surance Agents, introduced the measure currently on our statute books 
by request of the insurance commissioner. This bill was enacted and 
became effective June 11, 1941. 

Senator O’Manoney. That was in the State of Washington ? 

Mr. Mrsuer. That is right; in the Washington Legislature. 

The essential points in the surplus line law may be summarized as 
follows: 

Sec. .15.04 “Surplus Line” Insurance in Unauthorized Insurers: If certain 
insurance coverages cannot be procured from authorized insurers, such cover- 
ages, hereinafter designated as ‘surplus lines,” may be procured from unau- 
thorized insurers subject to the following conditions: 

(1) The insurance must be procured through a licensed surplus line broker. 

(2) The insurance must not be procurable, after diligent effort has been made 
to do so, from among a majority of the insurers authorized to transact that 
kind of insurance in this State and placing the insurance in an unauthorized 
insurer must not be for the purpose of securing a lower premium rate than would 
be accepted by any authorized insurer. 

Mr. McHvseu. Since this is a very crucial question, how do you de- 
termine whether or not it is for the purpose of securing a lower 
premium rate ? 

Mr. Mesuer. In the State of Washington, we have a rate law which 
requires all admitted insurers, either through a legally established 
rating bureau, or through independent filings made in accordance 
with the rate law, to file their rates with the insurance commissioner. 

That makes it comparatively simple for us to ascertain what the 
lowest admitted rate might happen tobe. We have access to all of the 
manuals which are filed with the insurance commissioner, and with 
respect to independent filings, we have access to the insurance com- 
missioner’s office. 

There are periodic reports which the Commissioner sends us, keep- 
ing us up to date as to what revisions there are in filings, and what new 
companies are entering the field who may be filing new rates, new 
forms of coverage. We are in almost daily touch by telephone with 
the deputy in the Washington Insurance Department who has charge 
of this work. 

Mr. McHueu. Isn’t it true there are a great number of classes and 
types of insurance for which no filings are required ? 

Mr. Mesuer. Filings are required in all categories written by ad- 
mitted carriers, except in ocean marine insurance, aircraft insurance, 
and one or two—possibly one or two other lines that I do not recall 
at the moment. But, generally speaking, as respects the vast bulk 
of the business in the property insurance field, all of the casualty 
lines, motor vehicle, even in the inland marine field, the rates must be 
filed, or alternatively, if it is a class that is subject to individual un- 
derwriting judgment or discretion, the filing so indicates. 
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Mr. McHven. As a matter of fact, a great volume of the busines 
that is placed in the surplus line live m: arket is of that character that ip. 
volves individual judgment as to the determination of a premiun, 
isn’t that so? 

Mr. Mesuer. Very little. I have some specific figures which I ¢ap 
leave with you, but it is a comparatively small volume. 

The practical result of this lower premium rate test, which is my 
personal judgment, from practical experience, is the most important 
test (the majority test is of no particular consequence, except for one 
point which I will mention) and the crucial test, because if a cover 
cannot be secured in the admitted market, it logically follows that the 
producer will seek the nonadmitted market. 

The great danger heretofore has been that the nonadmitted market 
would be used for purposes of rate cutting, and to prevent this is the 
principal objective of our office, short of concerning itself with the 
basic problem of trying to see to it that the companies used are able 
financially to respond to their obligations. 

Secondarily, to make certain that the admitted market is not under. 
cut. If the rate test is applied properly and correctly, that cannot 
happen unless someone w ants to go beyond the pale of the law, and 
place his license in jeopardy. 

Mr. McHueu. Continue, please. 

Mr. Mesuer (reading) : 

(3) At the time of the procuring of any such insurance an affidavit setting 
forth facts referred to in item (2) of this section must be executed by the 
surplus line broker. Such affidavit shall be filed with the Commissioner within 
thirty (80) days after the insurance is procured. 

The remainder of the statute is largely devoted to implementation 
of the prince 9 above set forth in section .15.04. 

Some of the features of the law, in addition to the basic principles 
above stated, are: 

Section .15.06 which provides that insurance contracts procured in 
accordance with the surplus line law shall be given recognition in all 
matters and respects to the same effect as like contracts issued by 
authorized insurers. This provision enables hard-to-place risks to 
comply with statutes requiring filing of insurance policies as a con- 
dition of licensing. 

Section .15.08 provides that a licensed surplus line broker may accept 
and place surplus line business for any insurance agent or broker 
licensed in this State for the kind of insurance involved and may 
compensate such agent or broker therefor. This provision was written 
into the 1941 statute to open the surplus line market to any licensed 
agent or broker in the State, numbering possibly 7,000 to 8,000, at that 
time, and met the objections voiced by the W sdtiagtols Association of 
Insurance A gents prior to 1941. 

Section .15.09 requires the surplus line broker to ascertain the finan- 
cial condition of the unauthorized insurer before placing insurance 
therewith. 

In no event, however, is he permitted to place insurance in a carrier 
with less than $450,000 policyholders surplus unless there is on file 
with the commissioner a certified copy of a trust agreement evidenc- 
ing a subsisting trust deposit of not less than $450,000 with a bank 
or trust company in the United States, which deposit is held for the 
protection of U.S. policyholders. 
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It should be noted that the insurance commissioner under his gen- 
eral rulemaking powers embodied in the insurance code, has established 
yrocedures for the filing of powers of attorney and affidavits with 
respect to the financial condition of the insurers. 

Section .15.12 provides for the payment of State premium tax on 
all business written by surplus line brokers. 

Section .15.15 provides for service of legal process against the in- 
surer by service upon the commissioner. 

The insurance commissioner on January 12, 1948, published re- 
vised rules and regulations relating to surplus line coverage. 

It may be well to quote from the commissioner’s rules and regula- 
tions, in which he sets forth the following basic principles: 


I. BASIC PRINCIPLES 

In determining what insurance shall constitute a surplus line, and in all 
questions involving violation or alleged violation of the laws relating to surplus 
line insurance, the commissioner will apply the following basic principles: 

1. The law is designed to grant a preference to insurers admitted to do busi- 
ness in this state, with the specific exceptions contained therein, and insurance 
coverages may not be solicited for, or contracts of insurance placed with, any 
nonadmitted insurer, unless and until such coverage is not procurable from 
among a majority of the admitted insurers holding certificates of authority to 
transact the kind or kinds of insurance involved. 

2 The law is designed only to provide a medium through which residents of 
this state may obtain from nonadmitted insurers coverages not readily pro- 
curable from admitted insurers. 

38. The law requires the collection of a tax upon premiums for insurance 
placed with nonadmitted insurers. 

A salient feature of the insurance commissioner's rules and regeu- 
lations appears on page 26 of the Surplus Line Association manual 
under “Item 11—General Rules, subsection b.” 

fT may digress for a moment, Mr. Chairman, I have one of these 
i y dig . 
manuals here, as well as other documents which will be referred to, 
to be left for the record, if you wish. 
Senator O’Manonry. Thank you very much. 


Mr. Mesuer (reading) : 


Forms of Coverage——(1) No insurance will be deemed unprocurable from 
among a majority of admitted insurers, and therefore eligible for placing with 
nonadmitted insurers, if the proposed form of contract therefor cannot lawfully 
be issued by an admitted insurer. 

Senator O’Manonry. How does that situation come about? As I 
understand it, you have said there are forms of insurance which can- 
not be issued by an admitted insurer. 

Mr. Mesuer. That is correct. 

Senator O’Mauonry. But which can be issued by a nonadmitted 
insurer. 

Mr. Mester. That is correct. But the law prohibits the nonad- 
mitted insurer from enjoying an advantage over the admitted insurer. 

In other words, a surplus line broker is barred by law from pro- 
curing a coverage which an admitted insurer may not legally issue. 

And the following—if I may cite this as an example—I believe 
will illustrate the point, because it is an actual case. 

The foregoing provision gives to the admitted insurers proper 
protection against competition from the surplus line market which 
otherwise would place the latter market at a competitive advantage. 
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Example: A number of years ago the insurance code of the State of 
Washington prohibited the writing of fire insurance to cover in ay 
amount exceeding the depreciated value of the property. 

Senator O’Manonery. Mr. Mesher, I would Vike to have an example 


of a contract that cannot lawfully be issued by an admitted insure | 


Mr. Mesue_r. I believe this point will be illustrated in the example] 
am now citing. Thisis an actual case, Mr. Chairman. 

Senator O’Manoney. Very well. 

Mr. Mesuer. Insuring for the replacement value was deemed over. 
insurance and, therefore, unlawful. A paper box manufacturer jy 
the State of Washington established a new business, borrowed funds 
from his bank and purchased used box manufacturing equipment. 

The bank required an insurance policy as collateral securing the 
amount of the loan. The agent for the manufacturer was unable to 
secure fire insurance in sufficient amount to satisfy the collateral pe. 
quirement of the bank because the insurers were prohibited by lay 
from writing a policy in excess of the depreciated value of the equi ; 
ment—even though the equipment had a utility value in excess of the 
depreciated value. 

The agent, apparently not knowing this, then secured a policy in 
the surplus market for the full replacement value. 

The examining bureau—that is, our office—even though it could 
recognize the merit of the insured’s position, was nevertheless obliged 
to order cancellation of the policy since the form could not lawfully 
be issued by admitted insurer. 

Subsequently, the foregoing case was presented to a joint house and 
senate insurance committee of the Washington Legislature as an 
example of the need for legalizing the writing of replacement cost 
insurance and an appropriate amendment was passed so that currently 
in the State of Washington replacement cost insurance is a legal form 
of coverage and is written by some admitted insurers as well as surplus 
line insurers. 

Senator O’Manonry. Can you give me an example of a type that is 
now illegal? The law is still on the books, is it not? 

Mr. Mesner. It is. 

Senator O’Manonry. There must be types of insurance which are 
illegal for an admitted insurer to make. 

Mr. Mesuer. Deductible fire insurance is currently illegal unless it 
is written in accordance with certain prescribed rules and regulations 
adopted under the rulemaking powers of the insurance commissioner. 

Generally speaking, the rule is first that the form of coverage with 
respect to deductible fire insurance must be specifically approved as to 
a given risk prior to attachment. 

Second, that the deductible shall not. be less than $100,000. 

Third, that the deductible portion of the fire insurance shall not 
be insured so as to defeat, obviously, the purpose of the earlier pro- 
visions, and enable one to go into, say, the surplus market, buy a 
large fire insurance policy with a $100,000 deductible, and then, un- 
known to the excess insurer, go into the admitted market and pur- 
chase $100,000 of fire insurance. 

I believe the theory behind that, although I don’t enact the laws, 
is to prevent a breakdown of rate supervision and regulation in the 
fire insurance field as provided by our law. 
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Senator O’MAHoNneEY. Does this mean that the admitted insurers 
are protected by the law from taking excessive risks, while the sur- 
plus line companies may take excessive risks ? 

Mr. Mesuer. They may not, because, as I understand your ques- 
tion, the surplus market could then write in excess of the $100,000 
deductible. — 

We had one particular risk—it is one of the major industries of 
the United States—that wished to buy so-called high-deductible fire 
insurance. This particular industrial concern, which happens to 
have its headquarters in the State of Washington, and plants out- 
side the State, desired to purchase a many-million-dollar policy with a 
deductible. 

The form was submitted to the insurance commissioner. The com- 
missioner approved the form of coverage. The form contained a 
stipulation that there would be no insuring of the deductible portion 
for the reasons previously stated. The commissioner approved the 
form, and at that point, the surplus line law came into play. 

The risk was offered by the broker to the admitted companies. The 
admitted market went on that risk for all the capacity that could be 
found. 

The remainder was exported to Lloyd’s, London, at the same rates 
to complete the placing. 

Senator O’Manonry. What is the general characteristic of the type 
of insurance that the surplus line companies carry ? 

Mr. Mesuer. I will be happy to give you some examples. 

Earlier in my statement you may recall I referred to three cate- 
gories of surplus line business. I would like to give you some exam- 

les—this is on the first page, Mr. Chairman, at the bottom of the page, 
item 1, where the admitted market could not provide adequate capacity 
at the time of placement. 

Senator O’Manonery. Precisely what do you mean by adequate 
capacity ¢ 

Mr. Mesuer. Capacity risks, in the parlance of the insurance indus- 
try, are what you might call the large multimillion or even hundreds 
of thousands of dollars problem risks, such as in our State in the lum- 
ber and timber industry. 

Generally speaking, it is a highly hazardous class of business. 

Senator O’Manonry. In other words, you are talking about haz- 
ardous risks, or risks that might be called excessive; are you? 

Mr. Mesuer. I do not quite understand your question, Mr. Chair- 
man. 

Senator O’Manonry. Where the admitted market could not pro- 
vide adequate capacity for the type of placement. 

You have told us that adequate capacity means the capacity to carry 
large insurance commitments. 

Mr. Mesuer. That is correct. 

Senator O’Manonry. Then does that not mean that the commit- 
ment to be taken by the insurance company is so large that the ad- 
mitted insurers do not want to have it; they do not want to take the 
risk ? 

Mr. Mrsuer. That is not precisely correct. Here is the situation: 
Take a $10 million risk or a $5 milion risk, for example. 
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The broker canvasses all of the admitted markets to which he has 
access. He finds, for example, that he is able to place $314 million of 
the $5 million. At that point, under Washington law, he may, through 
the procedures outlined—— 

Senator O’Manonry. Mr. Mesher, I am trying to get away from 
the law and the technicalities of the description. 

Mr. Mesner. Yes, sir. 

Senator O’Manoney. Why is it that in such an example as you are 
giving now, the admitted companies, which are in other words the 
American companies, are unwilling to take the $514 million risk? 

Mr. Mesuer. I think we have a perfect case in point. 

Shortly after the last war, we, in this cou ntry, in the admitted mar. 
ket, experienced an extreme constriction in capacity. New capital 
was flowing into industry at a rapid rate. The gross national product 
was skyrocketing. The American market at that time—and this con. 
dition no longer obtains—was hard put to provide adequate fire jp. 
surance capacity for many of our large industrial risks. 

Senator O’Manonry. How does it h: appen that insurance companies 
from foreign countries could provide the insurance ? 

Mr. Mesner. Mr. Chairman, all that happened was that the world 
market, the additional capacity of the world market, was used at that 
juncture to enable the placement, the completion of these lines. 

I am not trying to convey the thought that the entire risk was taken 
and exported. To get back to the $5 million risk, $314 million js 
placed in American companies. The market is then completely ex- 
hausted. At that point—— 

Senator O’Manonry. You seem to be saying that in this field there 
are such insurance risks in the United States that no companies ad- 
mitted to do business here are willing to take the entire risk, and must 
export part of it. 

What I want to know is, How does it happen that the financial con- 
dition of the United States, supposed to be the most prosperous coun- 
try in the world, does not permit operations which are permitted in 
other countries whose economic condition is not as strong? Or is it 
because the surplus line companies, incorporated abroad, are actually 
taking risks that are greater than they can actually bear, and that the 
policyholders frequently, as a result, suffer a loss? 

Mr. Mesuer. I can only say what my experience has been, Senator. 
In the State of Washington, since I have had anything to do with 
helping the surplus line brokers comply with the surplus line law— 
and that has been since 1941—I have never heard of a Washington 
State policyholder having suffered one dollar of loss due to failure of 
any surplus insurer. 

Senator O’Manonry. Have you heard of any other policyholder 
outside of the State of Washington who suffered a loss? 

Mr. Mesuer. I have heard, yes. 

Senator O’Manonry. Have you not heard of many foreign com- 
panies engaged in this business who take surplus line i insurance, whose 
trust funds are inadequate, whose financial structure is not sound, and 
which in many cases practice deceptive methods? 

Mr. Mesuer. I can only testify as to my own personal knowledge. 
I can assure you 

a O’Manoney. My question was, Have you not heard of 
them 
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Mr. Mesuer. I have heard reports to that effect. I have no per- 
sonal experience with them. I have read reports, and I have heard 
discussions. I have heard them here this week. 

Senator O’Manoney. As an expert insurance man, do you think 
that there are such surplus line companies operating to the ‘disadvan- 
tage of American assureds ? 

Mr. Mesuer. All I can say is that I have heard these reports, I 
have heard these rumors. I certainly heard the testimony here this 
week. And it was most interesting. 

Senator O’Manoney. Is there not a real question about the inade- 
quacy of some foreign companies which operate in the United States 
through licensed br okers? 

Mr. Mesuer. Well, that is why, Senator, we judge them all guilty 
until proven innocent when we come to taking a look at the financial 
condition of these sur plus i insurers. 

Senator O’Manoney. The situation must be pretty bad if you must 
judge them all guilty, until they prove the mselves innocent. 

Mr. Mesuer. We must, —— to make sure that we are giving 
the maximum protection to Washington policyholders. If these 
companies—— 5S . 

Senator O’Manonry. Of course, it is desirable to do that. 

Mr. Mesuer. If these companies wish to come into the State of 
Washington and submit themselves to the jurisdiction of our laws and 
the insurance commissioner, then the commissioner can say that he 
is personally ex: mining these companies, he has control over them, and 
he can accept that re spons sibility. 

It may appear to be unfair to say they are guilty until proven inno- 
cent, but if they do not wish to submit the mselves to the jurisdiction 
of our laws, and they do not submit to full scrutiny, and if they do 
not answer all of the questions that are asked of them, the commis- 
sioner orders our office to remove them forthwith from our list of 
companies with which surplus line brokers are permitted to transact 
business. 

Senator O’Manonry. Mr. Mesher, you are not actually using the 
proper words. You are not holding them guilty until they prove 
—_! innocent. What you are really doing is to set up certain 

tandards which the insurance companies should follow, and if they 
do not meet those standards, then they cannot do the business. 

Mr. Mesuer. That is correct. 

Senator O’Manoney. All right. Now let’s take a case of some of 
these savings and loan associations. The Federal Deposit Insurance 
Corporation has certain standards. Those standards were written 
for the protection of American citizens who want to save their money. 

We have had evidence here that there are in existence foreign sur- 
plus line companies which do not meet those standards, and which 

nevertheless victimize citizens of the United States by selling insur- 
ance on savings accounts not supported by a financial struc ture sound 
enough to guarantee safety. 

In other words, companies which would not be admitted in the 
United States, because of lack of standing, through their licensed 
agents and brokers , are able to sell insurance for savings and loan 
associations which are below standard. 
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The exploiting company can be protected by foreign surplus line 
insurance companies, but cannot be protected by the Federal Insurance 
Deposit Corporation. DoImake myself clear? 

Mr. Mesuer. You say the exploiting company ¢ 

Senator O’Manoney. Yes. For example, here is a savings and] 
association which does not meet the standards of the FDIC, and yet 
it gets a contract from a foreign company, and places on its letter. 
head, “This company is insured,” in a manner similar to the Federa] 
Deposit Insurance Corporation. That word “similar” covers the loop- 
hole. Isn’t that a fact? 

Mr. Mesuenr. I believe that is so. But it does not happen in our 
State. 

Senator O’Manoney. All right. 

Is the Washington law sufficiently strong to cover every other Statet 

Mr. MesHer. Washington law obviously can only cover the State 
of Washington. 

Senator O’Manonry. Of course. Should we not find some way to 
protect American savers from these fly-by-night savings-and-loan 
associations ? 

Mr. Mesuer. There is no question about it. 

Senator O’Manoney. Associations that cannot meet the Federal 
standards ? 

Mr. Mesner. That certainly is in the public interest. 

Senator O’Manoney. Good. Thank you. That is what I wanted. 

Mr. Mrsuer. We are in agreement on that score. There is no ques- 
tion about that. 

Mr. McHvueu. Do you want to continue with your statement, Mr. 
Mesher ? 

Mr. Mesuer. Yes. 

I believe I completed the example. 

T will continue on page 6, second paragraph, Mr. Chairman. 

The commissioner’s rules and regulations also provide that while— 
the use of a surplus line broker’s license for the sole purpose of premium or rate 
competition with admitted insurers is prohibited, the law does not contemplate 
the forcing by admitted insurers of unreasonable or arbitrary rates upon the 
insuring public. 

This provision obviously is designed to reserve to the commissioner 
the discretionary authority to grant relief either to an individual risk 
or an entire class of insurance. 

An example of the application of this rule is the ruling of the insur- 
ance commissioner of August 14, 1947, granting relief to the pur- 
chasers of aircraft insurance and making the facilities of the surplus 
market available tothem. I refer again to the manual, page 37, a copy 
of which is here for your inspection. 

The serious barriers which existed prior to 1941, referred to above, 
were removed by the new statute and as of June 11, 1941, I was re 
quested by a committee representing admitted carriers, the insurance 
agents and brokers, and the surplus line brokers to serve in my present 
capacity as arbitrator of the Surplus Line Association, in addition to 
my duties as executive secretary of the Washington Association of 
Insurance Agents. 
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The objects of the Surplus Line Association of Washington, as 
stated in article II of the constitution, are— 


(a) To facilitate and encourage compliance by its members with the laws of 
the State of Washington and of the United States of America relative to sur- 
plus line insurance. Eee 

(b) To facilitate and encourage compliance by its members with the proper 
rules and regulations of the insurance commissioner of the State of Washington 
relative to surplus line insurance. ‘ ; 

(c) To provide means for the examination of all surplus line coverages writ- 
ten by members on Washington risks to determine whether such coverages 
comply with such laws and regulations. a ; 

(d) To cooperate with recognized organizations of admitted insurers for the 
proper use of the surplus line ma rket by members. 

(e) To receive and disseminate to members information relative to surplus 
line coverages, to such laws and rules and regulations and the interpretation or 
application thereof, and to such other surplus line insurance matters as may be 
of value and interest to members. 


Any person, firm, or corporation while licensed as a surplus line 
broker under the laws of the State of Washington may become a mem- 
ber of the association upon pledging adherence to the constitution, 
bylaws, and proper rules of the association. Termination of member- 
ship is automatic upon termination of the member’s license as a sur- 
jlus line broker. There are no qualifications for membership other 
than to hold a license as a surplus line broker. 

The association’s basic function is to assist the members of the 
association in complying with the surplus line law and the insurance 
commissioner’s rules and regulations relating thereto. In this con- 
nection an examining bureau is maintained as provided in article XIV 
of the constitution, which states : 


EXAMINATION OF INSURANCE DOCUMENTS 


1. The association shall maintain a bureau, under the management of the 
arbitrator, for the examination of insurance documents relative to surplus line 
coverages written by members of the association on Washington risks. The 
function of such bureau shall be to accept, examine, and determine whether 
any submission is in violation of State or Federal law or of the rules and regu- 
lations of the insurance commissioner relative to surplus lines insurance, and 
whether the submission has been made in the form and manner required by the 
rules of the association. Within 10 days of receipt by the bureau of any submis- 
sion, the bureau shall return a copy of such submission to the member sub- 
mitting it, with a notation thereon indicating whether the submission has been 
accepted or not accepted by the bureau. 

If not accepted, the return of the submission shall be accomplished by a letter 
from the arbitrator setting forth the reasons therefor, with the request that 
the coverage or submission be either amended or supplemented to conform and 
be resubmitted within 10 days of receipt by the member of such letter of non- 
acceptance or be canceled forthwith. 


Senator O’Manonry. May I interrupt there? It appears that the 
arbitrator has been given a very heavy task, to make an examination of 
Insurance documents relative to surplus line coverages written by 
members of the association on Washington risks. That is an intense 
and complex job, and it is carefully limited to the coverages written 
by your members, that is, the Washington association, and on Wash- 
ington risks. 

But in compiling this information on surplus line coverages, do you 
not frequently obtain information about surplus line companies which 
are covering risks in other States ? 

47932—61—pt. 1016 
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Mr. Mresnuer. You mean alien companies which are covering ingyy. 
ing risks from abroad in States outside of our State / 

Senator O’Manoney. That is right. 

Mr. Mesuer. I would not be receiving that information. Ther 
would be no cause for anyone to submit it to our oflice, Mr. Chairman, 

Senator O’Manonry. But you get the names of the companies and 
you naturally know whether they are operating only in the State of 
Washington, or throughout the United States. 

Mr. Mrsuer. I am reasonably certain that almost ail of the com. 
panies that have filed powers of attorney with the Washington com. 
missioner are of such caliber that doubtless they are being used 
throughout the American and Canadian market. 

Senator O’Manonry. Isn’t it a fact that most of the surplus line 
comp: anies do operate throughout the American and Canadian market} 

Mr. Mesrier. That is correct. 

Senator O’Manonry. You know that, do you not ? 

Mr. Mresrer. I do. 

Senator O’Manonry. I see. 

Do you know whether or not they follow the same practices that are 

required by the Washington law for the protection of W: ashington 
risks? 

Mr. Mesuer. I am reasonably certain they do not. I doubt that 
there is any uniformity. 

Senator O’Manonry. Again, that is an important answer. Please, 
Mr. Reporter, repeat that answer. 

(Answer read.) 

Senator O’Manonry. That is a ver y important statement. for the 
press to advise the readers of the financial journals—that this witness 
Is reasonably certain there is no uniformity. That is the sort of a 
thing that we must protect against, is it not ? 

Mr. Mesner. I won’t say that the Washington law is the model law, 
I understand there are other States that have standards. Whether 
ours are better or worse, I am in no position to judge. 

Senator O’Manoney. But isn’t it necessary, in the interests of 
American assureds, to find a method of securing the greatest. amount 
of uniformity to preserve the financial security of the operation ? 

Mr. Mesuer. I agree with the need for preserving the financial se- 
curity of all insurers that are underwriting American risks. 

Senator O’Manonry. Do we have it now ? 

Mr. Mestrer. I believe we have it in the principal States. 

Senator O’Manoney. Not in all the States ? 

Mr. Mesuer. Not in all States. 

Senator O’Manoney. Thank you. 

Mr. McHven. Do you wish to continue, Mr. Mesher? 

Mr. Cuumpris. May [ask a question on that point ? 

Senator O’Manonry. Yes, indeed. 

Mr. Cuumeprts. Mr. Mesher, how would you go about getting that 
uniformity in all 50 States? 

Mr. Mrsurr. I would like to give that some consideration. I do 
know this, from reading the insurance press, that there is presently 
under consideration at the annual convention of the National Associ- 
ation of Insurance Commissioners a model surplus line law: that there 
is a committee of the NAIC, which has held hearings on this matter. 
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I would imagine that under existing law, that probably would be the 
most logical vehicle for ac¢ omplishing that end. 

Mr. Cuvumpris. Would you as a State offici: il be willing to relin- 
quish your State police powers to a Federal law in regulation of insur- 
ance: 

e's Mesuer. Iam nota State official. 

Mr. Cuumepris. As an arbitrator, you arbitrate for—— 

Senator O’Manonry. Mr. Chumbris, this is a case in which the 
State of Washington has conferred upon a private institution the 
functions of the State. 

Mr. Mesurer. We do not examine these documents for the State of 
Washington. We conduct this work to assist the members of the 
association in complying with the State law. 

What actually happe ns—after these documents leave our possession, 
they are then filed with the insurance commissioner, in accordance 
with law, and the commissioner relinquishes none of his authority 
or none of his right. 

Ours is merely a facility for assisting the members in complying 
with the law. 

Mr. Cuumpris. Well, in your paper you pointed out the great care 
with which the State of Washington went into this new law, into 
meeting what you thought was a problem for your State. Do you 
feel that the State of Washington should relinquish its police power 
in this matter and have the Federal Government pass a law which 
would apply to all 50 States and Territories 

Mr. Mesuer. That is a question that I do not believe Iam competent 
to answer. If you want my views on what my personal experience 
has been in dealing with Government deparimen ts down here in 
Washington, I can tell you what my personal impression has been. 
But as to whether I feel that I can speak for the State of W ashington 
in relinquishing its powers to a Federal authority, 1 am not in a posi- 
tion to speak for them. 

Mr. Cuumpris. But you have testified that you thought that as 
far as the people in the State of Washington are concerned, that they 
have been well protected in surplus line insurance. 

Mr. Mesuer. I certainly have. 

Senator O’Manonry. Mr. Chumbris, you have overlooked the fact 
that the witness has testified explicitly that he will not claim that 
the Washington law is perfect. 

Mr. Cuumeris. I understand that. I am just trying to get his 
opinion for the record, because I do understand a little while earlier 
you did say something about Federal regulation would be in the 
public interest. 

Mr. Mesuer. I did not say Federal regulation would be in the public 
interest. 

Mr. Cuumprts. I thought that was an answer to one of the ques- 
tions that was propounded to you. 

Mr. Mrsner. I would have some serious reservations about that. 
But I think that is beside the question, unless you want to go into that 
subject. 

Senator O’Manonery. No, he did not testify that Federal regula- 
tion would be good. But he admitted that State regulation is not 
uniform, and is not altogether good. Did you not, Mr. Mesher? 
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Mr. Mesuer. I am not admitting anything. Iam merely ol serving, 

Iam not admitting anything for anybody. 

Senator O’Manonry. We are not asking you to admit anything, 
You are not on trial. 

Mr. Mesuer. I know. 

Senator O’Manoney. No, indeed, Mr. Mesher. We are dealing 
here with a situation which has clearly developed, that in many in. 
stances matters of interstate and international commerce are carried 
on by foreign insurance companies in the United States. It requires 
no argument to point out that such commerce is within the jurisdiction 
of the Federal Congress, and not within the jurisdiction of any State, 
not even the State of Washington. 

Mr. Mesuer. That is for Congress to decide. 

Senator O’Manoney. No, the Constitution has already said that 
Congress shall have the power to regulate commerce among the States, 
with foreign nations, and with Indian tribes. Nobody can get away 
from that. 

Mr. Mesuer. How do you account for Public Law 15? 

Senator O’Manonry. How dol account forit? Thelped to pass it. 

Mr. Mesuer. Doesn’t that delegate specific authority in the field 
of regulation to the States, except as to—— 

Senator O’Manoney. Congress has frequently relinquished some 
of its powers. But it has the power. Congress did not have to pass 
that law. 

Mr. Mrsuer. I am not questioning the power of Congress to change 
that law if it deems fit todoso. But the practical situation as of this 
moment is that Congress has delegated—as I understand the situation, 
the Congress has relinquished the authority to the States and the 
executive branch of the Government. 

Mr. Krrrrte. Mr. Chairman, may I ask a question ? 

Mr. Mesher, regardless of whether this regulation should be State 
or Federal, do you agree with the philosophy of Mr. Garrison, who 
testified here and said these surplus line companies are not admitted 
companies? Weare going to them for business. Therefore, we could 
not require them to come and register with us—they are not admitted. 
If we have any supervision at all, they are admitted companies, not 
not-admitted companies. 

Mr. Mesuer. I do not agree on one point, if I may answer your 
question specifically. 

The United States may require any one of its citizens, or anyone 
outside the borders of the United States desiring to engage in any 
activity here to do anything which it wishes them to do. 

The practical situation that I believe Mr. Garrison had in mind was 
this: Would or would not such an enactment or regulation have the 
practical effect of causing either some, a few, a lot, or maybe none— 
I don’t know, I cannot testify as to that—to submit. But I think he 
raised a question that probably deserves some consideration as to 
whether or not these companies would actually submit to such regula- 
tion. 

Now, I am not arguing the merits or the demerits of that proposi- 
tion. That is just the practical impression that I get. And I do 
think in that connection it is pertinent to point out just exactly the 
conduit by which this business finds its way into the foreign market. 
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These companies are not coming over here and submitting them- 
selves to our regulation. And that is why maybe I oversimplified my 
statement when I said we hold them guilty until they are proven inno- 
cent. But in effect what I was saying was if they want to come into 
our State and they want to do business there, fine, we will welcome 
them, and we will submit them to examination—when I say “we” I 
assume I am safe in speaking for the insurance commissioner on that 
score, because that is our law. 

But on the other hand, if a surplus line broker comes to us and says, 
“We would like to file for such and such an insurance company,” and 
the commissioner says, “We want to see their financial statement,” and 
that broker cannot produce a statement—it might be one of the finest 
companies in the world. But unless and until he produces a state- 
ment, that company is out. 

The insurance commissioner will not permit us to approve their 
policies. And to that extent, I say they are guilty. . 

Now, what is the conduit by which this business reaches the alien 
market ? 

As I said, it starts out with the salesman or the local agent of the 
retailer who is servicing an account. He finds a need. It may be a 
taxicab operator who needs coverage on his car to get a public utilities 
commission permit to make a living. He has to have that permit, or 
he is out of business. He goes to a surplus line broker, and the surplus 
line broker goes into the London market by cable to a London broker. 
He does not go to the insurer. He goes to a London broker. And the 
London broker arranges the placement of that risk, cables contirma- 
tion, appropriate certificates are issued, and the transactions 
completed. 

Now, I have no way of testifying with any degree of certainty what- 
soever as to whether or not that particular company that would write 
taxicabs, let us say, would be willing to come over and conform with 
any Federal statute or regulation, or for that matter, any State regu- 
lation to submit to any standard of regulation. That I do not know. 
And I think probably that is what Mr. Garrison had in mind when 
he made those comments. 

Mr. Krrrrte. When Mr. Garrison said those companies are estab- 
lished to do business elsewhere, they do not come and ask to do busi- 
ness here, and, therefore, how can we require that they register or we 
supervise them? ‘This may be true in many cases. However, from 
some of the testimony here yesterday and some of the companies or- 
ganized by Mr. Hopps, I have the suspicion that some of these com- 
panies are set up abroad with a major intention of doing business only 
in the United States. These are not companies that are existing for 
the purpose of doing business elsewhere. 

It so happens that somebody places some American insurance with 
them. I have a feeling some of them maybe are set up under subter- 
fuge, with the idea of primarily being designed for the .American 
market, only they are set up some other place. By being called a sur- 
plus line insurance company, nobody is able to supervise their 
activity. 

Mr. Mesuer. Well, maybe I wasn’t too far off when I said we do 
hold them guilty until they do prove themselves innocent, because I 
do not know where Mr. Van Galder is, either. 
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Mr. Kirrrre. Thank you. 

Mr. Mesuer. May I proceed now? 

Senator O’Manoney. I might say, in connection with the inter. 
rogation, that we did have a lot of testimony about an insurance 
company in the great nation of Morocco, which seemed to be such 4 
good means of carrying on business. Then a group of Chicago 
citizens purchased it, not for the purpose of the company’s business 
abroad, but for the purpose of the company’s business in the United 
States. 

I hear lots of people speaking against Federal laws to protect the 
citizens of the United States so far as interstate and forei 12N Com- 
merce is concerned. They apparently prefer that there be no pro. 
tection in certain categories to citizens of the United States, rather 
than have a Federal law to provide that security. 

Mr. Mesuer. I certainly do not agree with them. But I am no 
conceding that Federal legis]: ition is the answer. J am not conceding 
that. Iam not taking a position on it. 

Senator O’Manoney. If your examination showed that there was 
a certain category of cases in which the American people could be 
exploited because it was commerce carried on with foreign nations, and 
that no State could provide protection—would you not say that if the 
U.S. Congress passed a law which would offer the necessary protee- 
tion, it would be a good thing, if it were a good law? 

Mr. Mrsuer. I have seen a lot of good laws, Senator, and T have 
seen a lot of good Federal laws, which I cannot quarrel with. In 
fact, I am for their philosophy. But I must concede that in the 
instances in my 26 years in this work, where I have submitted com- 
plaints to the Department of Justice, Antitrust Division, to the Fed- 
eral Trade Commission, involving the interests of small people, T have 
yet to receive one single bit of satisfaction. And that is why, seri- 
ously, I have reservations on the score of is or is not Federal regulation 
desirable and in the public interest. 

I think there are those who hold to the view it is, and there are 
those who hold to the view it is not. But it is one thing to passa 
law. It is another thing to bring about proper enforcement. The 
Antitrust. Division of the Department of Justice went up to Min- 
neapolis a few years ago, got into a lawsuit with Investors Diversified 
Services. A consent decree was taken—a holding that that concern 
which operated mortgage companies all over the United States, and 
some in the major cities, one of them in Seattle, who wrote tie-in 
agreements into their mortgage clauses, were in violation of the anti- 
trust laws. 

My personal feeling in the matter, based on years of experience, is 
that that was sound and constructive and in the public interest, and 
certainly was protecting the small borrower in connection with resi- 
dential property 

sut what happened? Thousands of small property owners in our 
State, and insurance agents and brokers, small businessmen that we 
talk so much about, but whom I contend are the forgotten people in 
this country, went to the Department of Justice with complaints. | 


have personal knowledge of this. These complaints dragged on for 


weeks and months. Finally we went to the Department of Justice, 
and we found that they had closed the antitrust office in the city of 
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Seattle. We were told to submit the complaints to Washington, D.C. 
We never did hear of them. But what did we do in the alternative ? 
We went down to the Washington Legislature, we laid our grievance 
before the legislature, a joint house : and senate committee. 

An anticoercion law was enacted; and today, cut in our State, at 
least, any morta ge company that tries to coerce Insurance, finds that 
they are running 1 ; ight up against a wor kable od aw. 

So when you are talking about passing laws, that is one considera- 
tion; when you talk about doing something to enforce them, that is 
another. And I could go into the Federal Trade Commission and its 
terrible failure to enforce its own regulations with respect to the 
pac ‘kaging and sale of automobile insurance. ‘Two days be m1 re I left 
Seattle to come out here to attend these hearings—and I think they 
are a wonderful thing, I think the y are construc tive, | think they are 
in the public interest, regardless of whether you believe in F edera 1 or 
State regulation—a small insurance agent or broker walked into my 
office ¢ and sald, “Did you hear that so and so was advertising free au- 
tomob ile insur: ance 2’ Now, we know that is a violation of the FTC 
regulations. So we picked up the phone, we phoned the radio station, 
we verified the fact that this announcement had been going out over 
the airwaves, that this agent heard driving to work that morning. 

We called the State insurance commissioner, told him about it, and 
by nightf: all th ie colMmissiol er he ac the cle ale Ar on the pho ne, he h: icl 
ordered the illegal procedure stopped, and a copy of the commission- 
er’s cease-and-desist order went out to every automobile dealer in the 
State of Washington. 

Now, that is State regulation, that is home rule, that is getting the 
Government down where we want it. 

I have been here a week. Monday I went over to the Pentagon to 
try to bring about a change in certain procedures respect ing regula- 
tions that govern the aut omobile insurance of servicemen. And thanks 
toa lot of cooperation from our Senators and our Congressmen from 
the Northwest, I hope the regulation will be forthcoming. 

But I must tell you in all honesty, that in the 26 years that I have 
had anything to do with complaints that have gone into the Federal 
Trade Commission, the Department of Justice, or any Federal agency, 
I cannot recall of a ’ single instance where any satisfaction was secured. 

So I submit, maybe Federal legislation is the best. But based on my 
own limited personal experience, I have some serious doubts about it. 

Senator O’Manoney. Mr. Mesher, the chairman of the committee 
has frequent complaints about the failure of the Department of Jus- 
tice to prosecute under the antitrust laws. I have some now. But 
that is not the point at issue here. 

In the case of Minnesota, which you mentioned just a moment ago, 
most of those incidents were altogether outside of interstate commerce 
They were in State commerce. That is why you got your results. 
When you went to the State. you got your results. 

We are not talking about Federal regulations as being perfect, not 
atall. Weare talking about the fact that in some instances there are 
no State laws which will protect the citizens because the case is inter- 
state commerce. 

My question is whether only in such a case would you prefer to 


have no forum to which it can go, rather than to have a Federal 
forum ? 
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Mr. Mesnuer. I think we do have a forum now. Whether it js th 
best, or whether a Federal forum would be better—— 

Senator O’Manoney. You just admitted in answer to my questig 
that there are instances in which there is no forum. [ 

Mr. Mesuer. I have also admitted that from a practical standpoiy; 
in all of the instances that I know of in 26 years of experience, they 
is no Federal forum, either. 

Senator O’Manoney. Do you wish to be registered here as a lobbyjg 
against Federal regulation ? : 

Mr. Mesner. I am nota lobbyist. 

Senator O’Manoney. But you are talking like one. 

Mr. Mesuer. Iam expressing my personal opinion. 

Senator O’Manonry. Would you like to see section 8 of article] 
of the Federal Constitution, insofar as it provides for congressiong| 
regulation of interstate and international commerce, repealed? 

Mr. Mesner. I do not. I have never advocated the repeal of any 
section of the Constitution. I think it is a good thing to have, ° 

Senator O’Manonery. Good. 

You do not want a perfect failure of law when there is no Sta 
law; do you? 

Mr. Mesner. I certainly believe in law and order. 

Senator O’Manonry. Very good. We willsettle on that. 

Mr. Mrsnuer. No question about that. 

Mr. McHwvuen. Mr. Mesher, isn’t it true there are some States which 
have nosurplus line law at all? 

Mr. Mesuer. I believe there are some. I believe Mr. Garrison fur. 
nished the committee with a schedule setting forth those who hav 
them, those who do not, and the degrees of control. That is a matter 
of record. 

Do you wish me to continue? 

Mr. McHvueu. Please. 

Mr. Mesner (reading) : 

2. If upon receipt by a member of such notice of nonacceptance such member 
shall in all sincerity believe that the submission involved is in compliance with 
such laws, and with such rules and regulations, he may submit the facts per. 
taining thereto to the arbitrator. The decision of the arbitrator thereon shall 
be binding, subject to provisions for appeal hereinabove set forth. 

3. The executive committee shall have full power to act in all matters relating 
to the Bureau, including but not limited to the power to act for the association 
in dealings with the insurance commissioner relative to the conduct ani 
operation of the Bureau. 

4. All members of the association are hereby required to submit to the 
Bureau within 30 days after the effective date of any surplus line coverage 
written by them on a Washington risk, a true and complete copy of such 
coverage together with the necessary affidavits on forms as required by lav 
and as prescribed by the association. All members shall also submit true and 
complete copies of every endorsement or amendment to such coverage which 
may be added during its term. All information relative to such coverages shall 
remain the confidential information of the Bureau and shall not be open to 
inspection by any person except the insurance commissioner. 

The findings of the surplus line examining office are subject to 
appeal to the insurance commissioner and his ruling in any matter 
becomes final. Similarly, any interested party may file a complaint 
with the examining office and these receive immediate and thorough 
consideration. It is pertinent to state that since 1941 only one case 
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involving a complaint against a surplus line insurer has been filed with 
the insurance commissioner. ao 

The surplus line market in the State of Washington has since 1941 
provided the flexibility necessary in making needed insurances avail- 
able to the public. As the business has passed from cycles of tight 
and restrictive underwriting to liberal underwriting, the surplus 
market has responded to fill the vacuum and provide a ready facility 
to the insuring public. 

The capacity problems, as they have appeared, have been coped 
with adequately. The surplus market also has pioneered coverages 
and experimented with many types of contracts. This has provided 
a foundation upon which a number of admitted companies have suc- 
cessfully developed new forms. As the admitted market has become 
interested in forms of coverage not previously written, the protection 
of the surplus line law has been afforded these companies. For ex- 
ample, in more recent years some of the admitted insurers have ven- 
tured into the writing of various forms of professional liability 
coverages such as architects, engineers, lawyers, et cetera. As these 
admitted markets opened up the protection of the surplus line law has 
been extended to these companies, while at the same time the surplus 
market has remained open provided the rates of the admitted carriers 
were observed as minimums. 

In summary, it can be fairly stated that because of the soundness 
of the philosophy underlying the concept of the surplus line law, it 
has worked effectively in the interests of all parties: 

1. The insuring public has been able to meet its insurance require- 
ments in an orderly manner, protected by the law and the administra- 
tive facilities of the insurance commissioners. 

2. All licensed insurance agents and brokers have had access to rec- 
ognized world insurance markets in the serving of their clients’ needs. 

3. The admitted insurers have received the protection of the law 
which reasonably grants them preference in the writing of insurance 
on risks situated within the State. 

4. Surplus line brokers have been afforded the opportunity to pio- 
neer new forms of coverage required by the public, secure in the 
knowledge that they could do so within the purview of the law. 

Mr. McHvuen. Mr. Mesher, may I ask you whether or not Wash- 
ington has any provision similar to that of New Jersey, where you 
permit an American insurer to offer the kinds of insurance that are 
available for export, even though he does not have a filing approved 
by the State to cover that class? 

_ Mr. Mesuer. The practical result is you do not need it, because as 
it works out, the filing is merely one test that we make. 

We contact the Commissioner, if there is an unusual risk—and we 
have not already had knowledge as to what the local market affords, 
as to form or rate—and the Commissioner will then tell us what the 
situation is. Usually this happens—the agent on the line who is 
trying to place it, will have canvassed the admitted market. There 
1s no prohibition in our law, and we frequently see it happen, so the 
Commissioner throws the rating wide open to any company that 
wishes to write it. But the problem is that the company usually— 
on that type of risk it is a judgment rated risk—is not interested per se 
in writing the risk at any realistic rate which a person would be willing 
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to pay. So far all practical purposes they are not interested jy 
writing it. 

When we get through with the rate test and we find there j; is 
filing, then we want to “know eg the company that had the risk 
submitted to it was actually willing to write it, whether the filing 
was a fiction or a fact. We are concerned with practical factual sity, 
ations here, rather than just a theory of a rate being filed. So we a 
to that company, or we phone them, and we ask them if they are 
willing to entertain that risk. Sometimes we will find they  haye 
a filing, and it is there for the purpose of writing only one piece of 
accommod: ition business, so there is no market. The practical sit 
ation is that the admitted carriers have the first opportunity to write 
any risk. The economies of the situation dictate that. 

Mr. McHuen. May I ask you, Mr. Mesher, whether or not we haye 
a converse of the situation that you have been descri bing today, in 
talking about the surplus line m: arket for the non: admitted j inSurance 
companies, who are offering insurance to buyers in those States be. 
cause there is not an available market here? Do we have the converse 
of that? Do we have American insurance companies going into 
Britain, for instance, and selling substantial pages of business, 
because the insurance companies in Britain either don’t have the 
capacity or they do not want to carry particular types or classes of 
risks ? 

Mr. Mrsuer. You have only to this extent: That in the United 
States there are some very large British groups, worldwide groups— 
I can mention half a dozen of them—they are the finest and most 
substantial and highly respected groups of insurance companies in 
the world. They have come into the United States as admitted in- 
surers. ‘They have established a port of entry at New York. They 
have set up a U.S. department which has, for all practical purposes, 
under the law, the status of an American company. 

Now, those companies, of course, are doing business in Great Britain, 

Except for those, I know of no great activity—and I could be 
wrong, because I can really only speak from personal knowledge— 
but I know of no great activity on the part of a so-called American 
market abroad, other than in such fields as providing foreign insurance, 

We have two large American pools of companies that operate world. 
wide—American Foreign Insurance Association and American In- 
ternational Underwriters. These are two pools comprising some of 
our largest insurance companies that operate all over the free world, 
and provide markets of all types—fire, casualty, inland marine, bonds, 
make their services available to American industry abroad. But I 
believe I am correct in stating that the American market, if I under- 
stand your question correctly, does not operate abroad, or, to ke 
specific, in England, the way the British market is used by American 
brokers in this country2 

Mr. McHven. In other words, insurance companies in Great Britain 
are never in the position in dealing with an assured to say, “We 
simply do not have the capacity to cover this kind of a risk, and 
you are going to have to look to the American market or some other 
market.” 


1Mr. Mesher subsequently corrected his statement to read as follows: “I am advised 
that a number of the large American domestic companies maintain operations in Great 
Britain, and do extensive direct as well as reinsurance business there.” 
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They are always able to provide the necessary capacity ? 

Mr. Mesuer. I think, to answer your question, you must bear in 
mind that Lloyd’s, of course, is located in London, and as such, it is 
recognized as the largest world market for insurance. By re: son of 
the fact that it is physically located in England, I assume that there 
would be very little reason, under the run of the mine circumstances, 
for a Briton to have to wo outside of England to arrange coverage. 

Senator Harr. Mr. Chairm man, may I inquire on that: I assumed 
Canadians can go to Britain and do, but how about the Canadian 
jlacement in the United States? I would assume you would know 
in Seattle. 

Mr. Mesuer. Where a Canadian broker writes insurance on a 
Washington risk ? 

Senator Harr. No; where a Canadian risk is insured in part by 
American writers. 

Mr. Mesuer. There is some of that done. 

For example, all of western Canada at one time—and I am speaking 
of regularly licensed companies in Canada, many of the same British 
companies § are doing business, on an admitted business in the United 
States, cleared all their business through Vancouver, B.C. They in 
turn. because of the slowness of communication and transportation, 
reported that business through the Pacific departments of their own 
companies in San Francisco. There are still a few isolated cases 
where that is done. But now the business is being reported directly to 
the eastern home oflices of these companies. 

Senator Harr. I was not curious as to where they reported. I am 
simply trying to find out, pursuing Mr. Me Hugh’s line, whether in 
the case of a Canadian seeking insurance, Canadian underwriters are 
able to meet his needs in all cases, and I assume in many cases they 
would then go to England. I am asking you whether you know there 
ismuch placement of the surplus in America ? 

Mr. Mrsuer. There is some placement of Canadian surplus business 
in Seattle, and I would im: sien through Chicago and New York. I 
know for a fact that there is Canadian business placed in the Seattle 
surplus market. 

Senator Harr. Thank you. 

Senator O’Manoney. Any other questions? 

Mr. Cuumrrts. I have no further questions, Senator. 

Senator O’Manoney. Are there any other witnesses ? 

Mr. McHvanu. Yes. We have two other witnesses, Senator. Mr. 
Barclay Shaw is with the National Association of Insurance Brokers. 
I believe he has a fairly short statement. It may be that we could get 
him in now before lunch. It is a three-page statement. 

Senator O’Manoney. Just one witness? 

Mr. McHwueu. One witness. We have one witness after that for the 
afternoon session. 

Senator O’Marronry. You may proceed. 

Mr. Mrsuer. May I thank you, Mr. Chairman? 

Senator O’Manonry. We are very grateful to you. Thank you 
very much. 

Proceed, Mr. Shaw. 
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STATEMENT OF BARCLAY SHAW, SECRETARY, NATIONAL Aggo. 
CIATION OF INSURANCE BROKERS, NEW YORK, N.Y. 


Mr. Suaw. My name is Barclay Shaw. I am a partner in the lay 
firm of Palmer, Serles, Delaney, Shaw & Pomeroy, New York City, ] 
am making this statement on behalf of the National Association of Ip. 
surance Brokers of which I am Seer etary and of Counsel. 

The brokers are in a unique position in the insurance industry, Jy 
fact, and by law, they represent solely the insured on whose behalf 
they purchase insurance coverage. 

As brokers, they do not represent insurance companies. 

Senator O’Manoney. In what State is the Association incorpo- 

rated ? 

Mr. Suaw. In the District. 

Senator O’Manonry. In the District of Columbia? How many 
members do you have? 

Mr. Suaw. We have two types of members, Mr. Chairman. We 
have local or State member associations, and then we have indi- 
vidua .l members. Some of our individual members, for instance, haye 
3,000 employees, some have two employees. 

Senator O’Manoney. This is a trade association ? 

Mr. Suaw. It is. 

Senator O’Manonry. And your only purpose is to serve the men- 
bers? 

Mr. Saw. Serve the members, who in turn serve the public. 

Senator O’Manoney. Nonprofit? 

Mr. Suaw. Nonprofit. 

Senator O’Manoney. Proceed. 

Mr. Suaw. The principal burden of this statement is the need for 
the unadmitted foreign market for the insured whom the broker 
services. 

IT have examples here. A good deal of what I would say has been 

said before, except I have some examples here that I think might be 
helpful to the committee in considering just where this need is for 
the insured. 

Now, it is true that the unadmitted foreign market is used princi- 
pally, that is to say, in volume, by large commercial insureds in this 
country. 

But there is also need, as you will see in the statement, for some 
individuals to use such market for personal lines. On page 2, starting 
on the first full paragraph there, T will read that. 

One of the prime reasons why commercial businesses in this country 
need ready access to the foreign or surplus line insurance market 
is because of the limit of capacity of the domestic market, Although 
the domestic insurers have made great strides in increasing their 
capacities in recent vears, yet inflation and increased concentration 
of values of risks of large insureds have more than offset this in- 
creased domestic capacity. 

Examples of coverages where the American market, though avail- 
able. is insufficient to grant the amounts of limits required are: Prac- 
tically all major bridges and tunnels, excess marine protection and 
indemnity insurance, aircraft liabilities, excess fire insurance where 
large deductibles are involved, and all third party liability insurance 
wherever the limits exceed several million dollars. 
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Another important area of need in this country for the foreign 
insurance market is where this market has become almost the sole 
source of risk bearing for many American. businesses and, in some 
types of business, for whole industries. This is because the domestic 
insurance companies either do not write these particular types of 
coverages at all, or only in a total amount far less than required by 
insureds. 

Senator O’Manonry. May I interrupt there? 

Mr. Suaw. Certainly. 

Senator O’Manowry. You speak, at the beginning of this para- 
oraph, of the limit of capacity of the domestic market. 

Mr. Suaw. Yes, sir. 

Senator O’Manoney. And yet when we come down to the subjects 
and categories of insurance, I wonder if any of the surplus line 
companies come from a country in which more bridges and tunnels 
have been built, more airlines are operating, traveling greater dis- 
tances, whether the gross production of any country in the world 
exceeds that of the United States, whether there are fewer buildings 
in the United States to be covered by fire insurance, than there are 
in any other country ? 

Mr. Suaw. To answer your question perhaps in the reverse, there 
probably are more exposures in acountry such as ours. 

Senator O’Manoney. But don’t we have a great economic capacity ? 

Mr. Suaw. We do. 

Senator O’Manoney. Why is it so limited in insurance? 

Mr. Suaw. Well, I will try to explain it. I am a lawyer, not an 
insurance man. 

I think it is a matter of history and amount of experience and 
amount of capital available for insurance. This is a very tremendous 
subject. But just from a historical standpoint, the foreign insurers 
have worldwide connections, worldwide sources, Our insurance in- 
dustry is relatively young compared to, say, the British market. And 
we just do not seem to have the capacities in the American market 
that there are abroad. Of course, we are only one country although 
we are a great country. We tap the facilities not only of the British, 
but also the Swiss and other companies. I say we—the insurance 
broker does. 

I think that is principally it. I think that, also, from experience, 
the British market writes insurance on a basis of individual risks 
rather than classes. The latter is the way we do it in this country. 

Senator O’Manoney. There are two underlying questions involved 
in this whole matter. 

The first is the natural inquiry as to why it has been so long for 
American insurers to catch up with British insurers. How does it 
happen that even Swiss insurers come in here for a market, which the 
American market cannot supply? That is incidental; that is not 
particularly important. The real question is to what extent do cor- 
porations of unsound finance operate in the United States to the dis- 
advantage of American-insured companies and individuals because 
we do not have the proper protection to keep them out. 

Mr. Suaw. I think this committee is determining to find that out. 
Tam not an authority that can tell you that. 

Senator O’Manonry. That isthe situation, is it not? 
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Mr. Suaw. We know the facts of life—that the American insured 
cannot get sufficient capacity in the American market. Whether jt 
is good, “bad, or indifferent, they need this protection, and they mug 
get it where they can, and they ‘must get the best protection they can. 
. That is the facts of life. They probably should be altered. But. 
in a sense, perhaps American insurers should take larger risks; they 
should have more money behind them. But that is not the fact, 

Senator O’Manoney. But it is a fact of life that companies jp 
foreign countries have been organized for the specific purpose of 
exploiting the American public. Yet we do not have a system that 
gives security against their operations. 

Mr. Suaw. I would assume from the testimony here that there are 
one or two such companies. Whether there are more, I have no idea, 

Senator O’Manonry. Even if it were only one company, there ought 
to be protection against it, shouldn’t there ? 

Mr. Suaw. There certainly should. But there again we know there 
are many crimes committed where we have perfectly good laws, We 
just have to catch these people. And how we can do it is a question, 

Senator O’Manonry. All right, Mr. Shaw, proceed. 

Mr. Suaw. I was reading on the top of the third page the reasons 
why the domestic market may not take certain types of risks. 

This, in turn, may be because the type of risk is unique or rare, or 
one with which domestic carriers have had little or no experience. 
Or it may be that the general experience on the particular type of risk 
has been poor. Or it may be that the exposure to risk is so concen- 
trated for domestic carriers that a single loss would be too difficult to 
absorb. Or it may be considered undesirable for some other reasons, 
Some examples in these categories are: 

1. In Oregon and Washington and elsewhere as to third party 
liability of logging and lumbering contractors. 

. For w: ater damage legal liability insurance. 
. For “all risks” types of policies on certain categories of property. 

“ For excess workmen’s compensation insurance on coal mining 
where there is limited domestic company capacity. 

5. In Illinois for liability imposed by the Dram-Shop Act. 

6. For third party liabilities arising out of railroad operations. 

For both property and liability insurance on oil well drilling 
hedivenandelbalioe. 

8. For liabilities under the Jones Act to masters and members of 
the crews of fishing fleets. 

9. For much of the river marine business where bad experience 
has led domestic underwriters to sharp cutbacks despite their ability 
to increase rates. 

10. For errors and omissions liability insurance on many classes of 
risk, 

For warehousemen’s legal liability insurance for the operators 
of commercial warehouses. 

12. Business interruption insurance with a specified sum payable 
for each day of shutdown instead of on an actual loss-sustained basis. 

13. Coverages for the difference in perils between those insured in 
the so-called all risk forms and ordinary fire and extended coverage 
insurance. 
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As stated previously, private insureds in this country also have 
need for the foreign surplus line market. The use of this market is 
much less than in the case of the commercial insured, but an important 
need still exists. Examples of this need are: 

(1) Malpractice insurance for doctors and nurses. 

(2) Personal accident coverages on hazardous travel and work 
abroad. 

(3) Excess limits on automobile liabilities for those who can 
obtain only relatively modest limits from domestic markets. 

On page 4 I speak of the recognition of the need for laws on this 
subject, and the State laws. You, I believe, have had this testimony 
from other witnesses. Then perhaps I should start down at the bot- 
tom of page 4. 

Only five States do not have laws providing for the writing of sur- 
plus lines. Ther » are two States which attempt to prohibit an insured 
from purchasing insurance even directly from the unadmitted carrier 
although it is doubtful whether such a prohibition is constitutional. 
In most States where provision is made for the purchasing of surplus 
line coverages through a broker or agent, such laws appear to operate 
in the public interest and meet the major needs of the insured where 
the risk is confined to the home State of the insured and his broker 
and agent. However, where the risk is of multiple locations in a 
number of States, the laws as presently drawn unduly restrict the 
writing of needed surplus line coverage and amount in many cases 
to an undue burden on interstate commerce. <A special committee of 
the National Association of Insurance Commissioners is presently 
drafting a proposed uniform surplus line Jaw, and it is hoped that 
this law will go a long way in overcoming these deficiencies in existing 
State laws. 

Competition also plays an important role in the regulation of the 
surplus line market. Competition between skilled insurance brokers 
for the business of insureds requires competitive prices and sound 
coverages. In those cases where domestic insurers share part of the 
risks, rates and policies of the domestic insurers provide an obvious 
comparison to the insured. The reputation for self-regulation by 
foreign insurers is borne out by their enviable record for financial 
stability over the years. 

Further, the most important segment of the foreign market 
(Lloyd’s) is admitted to do business in the States of Illinois and 
Kentucky and is regulated by those States. 

Besides providing for regulation of the placing of surplus lines, 
the States also have laws taxing the premiums paid to unadmitted 
foreign insurers. All but two States require a tax ranging from 2 to 6 
percent. This tax is required to be paid by the surplus line broker 
in 47 States and the District of Columbia. If the insured obtains the 
coverage directly from the unadmitted insurer without going through 
the broker, the laws of 24 States require the insured to pay the tax. 
In addition, there is a Federal tax of 4 percent on the premium in 
the form of documentary stamps. 

As stated previously, the foreign insurance market has had an envi- 
able record of financial stability. Those few failures of foreign insur- 
ers with policyholders in this country compare very favorably with 
the failures of domestic insurers. It should be noted that Lloyd’s of 
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London maintains an American trust fund with a large New Yor 
City bank in excess of $300 million and that many English i INSUranee 
companies and other foreign insurers have established similar trust 
funds patterned after Lloy vd’s but for v arying amounts. In this ye. 
gard, it is also important to note that it 1s customary and accepted 
practice for a broker purchasing surplus line coverage in the fore} 
market to first fulfill the requirements of the insured with Lloyd's of 
London. If the limits required are such to exhaust the capacity of 
Lloyd’s without fulfilling such limits, then the London broker | is 
requested to place the balance with other selected foreign insurers 
The insured is kept informed of these placements and the matter jg 
pursued until the limits are satisfactory to the insured. 

In consideration of the financial stability of the foreign market, it js 
sorb int to note the long and successful experience w ith it by Amer. 

ean business other than commercial insureds. Reference here is to 
the American domestic insurers who use this same foreign market for 
the bulk of their reinsurance needs. Reinsurance of the higher limits 
of primary coverages of an insurer is an important element of its 
ability to meet the claims of its policyholders, and thus the confidence 
shown by domestic insurers in the foreign market speaks well for the 
latter. 

Use of the foreign market by American insureds results in another 
benefit to such insureds and the domestic insurers. In many in- 
stances, new forms of coverage are pioneered by the London market 
and these then become attractive to domestic underwriters. The so- 

called umbrella liability policies are a case in point. These wer 
written exclusively in the London market for some years but are now 
available through several domestic companies whose forms are similar 
to those developed abroad. Hundreds of these risks for important 
American industrial concerns are now underwritten in the domestic 
market. 

In conclusion, there is a definite and vital need of American insureds 
for the insurance coverages available in the foreign market. Al- 
though the laws of the various States to a large extent provide for 
access to this important market, yet revisions are needed in these laws 
to allow sufficient flexibility to the professional insurance broker to 
meet adequately the legitimate needs of the insuring public. This is 
especially true in cases of insureds with exposures of risk in more than 
one State. This subject of revision of State surplus line laws is pres- 
ently being worked on by the National Association of Insurance Com- 
missioners. We believe that regulation in this field can best be han- 
dled by the States. We believe that any attempt to superimpose 
Federal regulation over State regulation in this field would not be in 
the public interest. 

Senator O’Manoney. Mr. Shaw, on page 5, where you began this 
discussion, you say: 

However, where the risk is of multiple locations in a number of States, the laws 
as presently drawn unduly restrict the writing of needed surplus line coverage 
and amount in many cases to an undue burden on interstate commerce. 

To what laws are you referring ? 

Mr. Suaw. Well, many States s have laws that the surplus line broker 
must be a resident of the State. 
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Senator O’Manoney. But are you not saying that the State laws, as 
presently drawn, unduly restrict the writing of needed surplus line 
coverage and amount in many cases to an undue burden on interstate 
commerce # ole : 

Mr. Suaw. That is in substance what I am saying. 

Senator O’Manoney. Then on the last page, in the closing para- 
graph, you return to this subject : 

Although the laws of the various States to a large extent provide for access 
to this important market, yet revisions are needed in these laws to allow suffi- 
cient flexibility to the professional insurance broker to meet adequately the 
legitimate needs of the insuring publie. This is especially true in cases of 
insureds with exposures of risk in more than one State. 

Isn’t it clear from what you have said that this surplus line insur- 
ance business is wholly a matter of interstate and foreign commerce ? 

Mr. Suaw. In the particular case, yes, you are right. In the in- 
stance that I cited there is a weakness from the standpoint of the 
insurance broker, the professional insurance broker, and the insured. 
That is a weakness in laws. We are now working on a committee 
with the National Association of Insurance Commissioners to correct 
this weakness. I might say the most recent State law passed, signed 
by the Governor of New Jersey last Monday, takes care of a good 
deal of this problem. The surplus line broker, under that particular 
law, which I believe comes into effect July 1, does not need to be a 
resident of the State of New Jersey. 

Senator O’Manoney. But when you speak of industry, or of as- 
sureds, operating on such a large scale that they have, for example, 
multiple locations throughout the United States, although they may 
be interstate corporations, doing an interstate business, you say, in 
conclusion, that they should not be given the protection of an inter- 
statelaw. Is that logical ? 

Mr. Suaw. I do not say that. 

Senator O’Manionery. Oh, you do. 

Mr. Suaw. No. 

Senator O’Mationry. Youdo. Let me read it to you. 

Mr. Suaw. They should not be given the protection of Federal law. 
I say that 

Senator O’Manonry. You say: 





This subject of revision of State surplus line laws is presently being worked 
on by the National Association of Insurance Commissioners. 

Who gave the insurance commissioners the right to pass laws in the 
field of interstate and foreign commerce ? 

Mr.Suaw. They have no right to pass laws. 

Senator O’Manonry. What are they working on, then? 

Mr. Suaw. We hope to solve this problem through the various 
States. 

Senator O’Manonry. What right do they have? Does the Consti- 
tution give them the right? 

Mr. Suaw. That is quite clear. They have no right. I have so 
stated. They are only an advisory group. But it is practical knowl- 
edge, Senator 

Senator O’Manonry. Then you say: 





We believe that regulation in this field can best be handled by the States. 
47932—61—pt. 10——17 
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Mr. Suaw. We do. 

Senator O’ M. AHONEY. Though they have no authority. 

Mr. Suaw. They presently ~ have authority, under Public Law 4; 

Senator O’MAHONEY. They have no authority under the Constity. 
tion, and Public Law 15 is not the Constitution, nor an amendment of | 
the Constitution. 

In hearing this testimony from time to time, I find it impossibk 
to understand the logical processes of men who do not see that the 
Federal Constitution — was a division of authority between the State 
and the Federal Government over certain kinds of jurisdiction, | 

Mr. Suaw. Senator, I might say I am not a States righter. I agne | 
that the Federal Government can do certain things much better thay 
the States. I think there are instances in both cases. I feel that 
having duplications here, one over the other, would be not in the 
interests of the insured, nor would it certainly be in the interests of 
my clients, the brokers. It would make it more complicated to accom. 

lish w hat they are doing now. We feel that the law should be stri¢ 
in the sense that the public should not be injured. But we do not 
believe they should go to such an extreme as to put a burden on inter. 
state commerce. 

Senator O’Manonry. The public should be protected, should it not! 

Mr. Suaw. Certainly they should. 

Senator O’Manonry. Can you explain | to me why it is that so many 
brokers and spokesmen for brokers and insurance agents always run 
to the defense of State regulation, and to what the State insurance 
commissioners say, although there is clear evidence of loopholes 
through which exploiting companies are escaping ? 

Mr. Suaw. Well 

Senator O’Manonry. Who operate wholly in the field of interstate 
and foreign commerce. 

Mr. Suaw. I do not know that my clients take that position. They 
never have, so far as I know. j 

Senator O’Manonry. All right. Do you have any questions? 

Mr. McHueu. Just one question, along the lines, Senator, of the 
example you have been questioning Mr. Shaw about. 

I think that the situation you have referred to—where State sur. 
plus line laws have prohibited or hampered the placing of needed busi- 
ness in the foreign market, where there is needed coverage—has ref- 
erence to these risks located in various States of the Union. Is the 

difficulty specifically because of the fact that there are countersigna 
ture laws in each of those States requiring an agent’s signature in the 
payment of commission ? 

Mr. Suaw. Not in this field as such. That is true in the general 
field of admitted carriers. There isn’t any countersignature fee law 
that I know of in the surplus line business. There may be, but if it 
is, it is only one or two States. I do not believe there is. 

Mr. McHuen. What is the specific defect in the State laws with 
reference to the multiple location risks ? 

Mr. Snaw. Well, it is providing that the line can only be placed 
by a resident of a State. In some cases this might require 40 surplus 
line brokers—1 from each State where the insured has property—t 
place 1 national risk. 

It is just like having 40 lawyers trying 1 case. It just does not work. 

Mr. McHueu. Of course, in placing the risk, you mean the broker. 
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Mr. Suaw. In other words, 40 surplus line brokers would have to 
band together to go to Lloyd’s to get the coverage; this is not eco- 
nomically feasible. It is Just not in the cards. And secondly, the 
insured chooses his particular broker, wherever he be, for his skill, 
and he may not want a broker in a particular State. He may not 
think he is the type of man he wants to do business with. 

Mr. McHvuen. Thank you. 

Senator O’Manoney. Senator? 

Senator Harr. I would only like to inquire whether you would 
know what percentage of the foreign, or non-American alien, insur- 
ance companies that write surplus line business here have in fact 
trust funds on deposit in America for protection ? 

Mr. Suaw. Well, I can give you an approximation. I would say 
from a treatise I read on this which is about 5 years old, there are 
probably something around 30. 

For instance, I did not know about the International Guaranty 
deposit. But of the market that is used, I would say there are some- 
thing like 80 individual funds; in New Jersey and New York, mostly. 

Senator Harr. Would you estimate the percentage of the total busi- 
ness of this type that is done by those 30 ? 

Mr. Suaw. Not from personal knowledge but from what I have 
heard, I would say 90, 95 percent, something like that. 

Senator Harr. Thank you, Mr. Chairman. 

(Mr. Shaw’s complete statement follows :) 


STATEMENT OF BARCLAY SHAW ON BEHALF OF THE NATIONAL ASSOCIATION OF 
INSURANCE BROKERS, INC. 


My name is Barclay Shaw and I am a partner in the law firm of Palmer, Serles, 
Delaney, Shaw & Pomeroy, New York City. I am making this statement on 
behalf of the National Association of Insurance Brokers of which I am secretary 
and of counsel. 

The National Association of Insurance Brokers is a nonprofit corporation 
whose membership is comprised of insurance brokers from coast to coast. Such 
members are individuals, partnerships, and corporations and also State or local 
insurance broker associations. 

Insurance brokers have a unique position in the insurance business. In fact 
and by law they represent solely the insured on whose behalf they purchase 
insurance coverage. As brokers they do not represent insurance companies. 

Many of the members of the NAIB have occasion to purchase insurance coy- 
erage from foreign insurers not licensed in any—or at most in two—of the States 
of this country. In the case of nonadmitted foreign insurers, the broker may 
purchase the coverage through a surplus line broker who is especially licensed 
under the laws of the various States. The latter may purchase the coverage 
directly from nonadmitted foreign insurers abroad or use the services of a 
foreign broker. 

It is principally in the case of the commercial insured that the broker has need 
for resort to the unadmitted foreign market although in certain cases such a need 
arises for the individual insured on personal coverage. Over the years this 
foreign unadmitted market (sometimes referred to as the foreign surplus line 
market) has proved most reliable and essential to the needs of American 
business. Without this market as a supplement to the domestic insurance 
market, many American businesses would be unable adequately to protect them- 
selves financially. In some cases it would be impractical to undertake certain 
lines of business without the insurance coverage which is presently available 
only in the foreign market. 

One of the prime reasons why commercial businesses in this country need ready 
access to the foreign or surplus line insurance market is because of the limit 
of capacity of the domestic market. Although the domestic insurers have made 
great strides in increasing their capacities in recent years, yet inflation and 
imcreased concentration of values of risks of large insureds have more than 
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offset this increased domestic capacity. Examples of coverages where the 
American market, though available, is insufficient to grant the amounts of limits 
required are: 

1. Practically all major bridges and tunnels. 

2. Excess marine protection and indemnity insurance. 

3. Aircraft liabilities. 

4. Excess fire insurance where large deductibles are involved. 

5. All third party liability insurance wherever the limits exceed Several 

million dollars. 
Another important area of need in this country for the foreign insurance market 


is where this market has become almost the sole source of risk bearing for | 


many American businesses and, in some types of businesses, for whole industries 
This is because the domestic insurance companies either do not write these 
particular types of coverages at all or only in a total amount far less than mo 
quired by insureds. This, in turn, may be because the type of risk is unique or 
rare and one with which domestic carriers have had little or no experience 
Or it may be that the general experience on the particular type of risk has been 
poor. Or it may be that the exposure to risk is so concentrated for domestic 
carriers that a single loss would be too difficult to absorb. Or it may be 
considered undesirable for some other reasons. Some examples in these cate 
gories are: 

1. In Oregon and Washington and elsewhere as to third party liability of 
logging and lumbering contractors. 

2. For water damage legal liability insurance. 

3. For “all risks” type of policies on certain categories of property. 

4. For excess workmen’s compensation insurance on coal mining where 
there is limited domestic company capacity. 

5. In Illinois for liability imposed by the Dram-Shop Act. 

6. For third party liabilities arising out of railroad operations. 

7. For both property and liability insurance on oil well drilling both on 
and off-shore. 

8. For liabilities under the Jones Act to masters and members of the crews 
of fishing fleets. 

9. For much of the river marine business where bad experience has led 
domestic underwriters to sharp cutbacks despite their ability to increase 
rates. 

10. For errors and omissions liability insurance on many classes of risk 

11. For warehousemen’s legal liability insurance for the operators of 
commercial warehouses. 

12. Business interruption insurance with a specified sum payable for each 
day of shutdown instead of on an actual loss-sustained basis. 

18. Coverages for the difference in perils between those insured in the 
so-called all risk forms and ordinary fire and extended coverage insurance 

As stated previously, private insureds in this country also have need for the 
foreign surplus line market. The use of this market is much less than in the 
ease of the commercial insured, but an important need still exists. Examples of 
this need are: 

1. Malpractice insurance for doctors and nurses. 

2. Personal accident coverages on hazardous travel and work abroad. 

3. Excess limits on automobile liabilities for those who can obtain only 
relatively modest limits from domestic markets. 

Many of the States in recognition of the need of the insuring public to pur 
chase coverage in the foreign market have adopted iaws providing for the 
regulation of the placing of this business. Genera'ly the laws provide fora 
special license to be obtained by a broker or ageit before he can legally purehase 
insurance for an insured from an insurance carrier not authorized to do busi 
ness in the particular State concerned. Such a license is known as a surplus 
lines or excess line broker’s or agent’s license. Most of those who hold such 
licenses are specialists in this field and in many instances do no other type of 
business. Brokers and agents, doing a general business, purchase surplus line 
coverage for their insureds through these specially licensed brokers. The laws 
providing for such licensing also generally provide that insurance may not be 
purchased from unauthorized or unadmitted carriers unless there is insufficient 
capacity in the admitted (domestic) market or unless the particular type of 
coverage is not written by the admitted market. 
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Only five States do not have laws providing for the writing of surplus lines. 
There are two States which attempt to prohibit an insured from purchasing 
insurance even directly from the unadmitted carrier although it is doubtful 
whether such a prohibition is constitutional. In most States where provision 
is made for the purchasing of surplus lines coverages through a broker or agent, 
such laws appear to operate in the public interest and meet the major needs of 
the insured where the risk is confined to the home State of the insured and his 
proker and agent. However, where the risk is of multiple locations in a number 
of States, the laws as presently drawn unduly restrict the writing of needed 
surplus line coverage and amount in many cases to an undue burden on inter- 
state commerce. A special committee of the National Association of Insurance 
Commissioners is presently drafting a proposed uniform surplus line law, and it 
is hoped that this law will go a long way in overcoming these deficiencies in 
existing State laws. ; ; ‘ 

Competition also plays an important role in the regulation of the surplus 
line market. Competition between skilled insurance brokers for the business 
of insureds requires competitive prices and sound coverages. In those cases 
where domestic insurers share part of the risks, rates and policies of the do- 
mestic insurers provide an obvious comparison to the insured. ‘The reputa- 
tion for self-reguiation by foreign insurers is borne out by their enviable record 
for financial stability over the years. Further, the most important segment 
of the foreign market (Lloyds) is admitted to do business in the States of 
Illinois and Kentucky and is regulated by those States. 

Besides providing for regulation of the placing of surplus lines, the States 
also have laws taxing the premiums paid to unadmitted foreign insurers. 
All but two States require a tax ranging from 2 to 6 percent. This tax is re- 
quired to be paid by the surplus line broker in 47 States and the District of 
Columbia. If the insured obtains the coverage directly from the unadmitted 
insurer without going through the broker, the laws of 24 States require the 
insured to pay the tax. In addition, there is a Federal tax of 4 percent on 
the premium in the form of documentary stamps. 

As stated previously, the foreign insurance market has had an enviable 
record of financial stability. Those few failures of foreign insurers with 
policyholders in this country compare very favorably with the failures of 
domestic insurers. It should be noted that Lloyds of London maintains an 
American trust fund with a large New York City bank in excess of $300 mil- 
lion and that many English insurance companies and other foreign insurers 
have established similar trust funds patterned after Lloyds but for varying 
amounts. In this regard, it is also important to note that it is eustomary and 
accepted practice for a broker purchasing surplus line coverage in the foreign 
market to first fulfill the requirements of the insured with Lloyds of Lon- 
don. If the limits required are such to exhaust the capacity of Lloyds with- 
out fulfilling such limits, then the London broker is requested to place the 
balance with other selected foreign insurers. The insured is kept informed 
of these placements and the matter is pursued until the limits are satisfactory 
to the insured. 

In consideration of the financial stability of the foreign market, it is im- 
portant to note the long and successful experience with it by American busi- 
ness other than commercial insureds. Reference here is to the American do- 
mestic insurers who use this same foreign market for the bulk of their re- 
insurance needs. Reinsurance of the higher limits of primary coverages of 
an insurer is an important element of its ability to meet the claims of its policy- 
holders, and thus the confidence shown by the domestic insurers in the foreign 
market speaks well for the latter. 

Use of the foreign market by American insureds results in another benefit 
to such insureds and the domestic insurers. In many instances new form of 
coverage are pioneered by the London market and these then become attractive 
to domestic underwriters. The so-called “umbrella” liability policies are a case 
in point. These were written exclusively in the London market for some years 
but are now available through several domestic companies whose forms are 
similar to those developed abroad. Hundreds of these risks for important 
American industrial concerns are now underwritten in the domestic market. 

In conclusion, there is a definite and vital need of American insureds for 
the insurance coverages available in the foreign market. Although the laws of 
the various States to a large extent provide for access to this important mar- 
ket, yet revisions are needed in these laws to allow sufficient flexibility to the 
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professional insurance broker to meet adequately the legitimate needs of the jp. 
suring public. This is especially true in cases of insureds with exposures og 
risks in more than one State. This subject of revision of State surplus line 
laws is presently being worked on by the National Association of Insurane 
Commissioners. We believe that regulation in this field can best be handle 


by the States. We believe that any attempt to superimpose Federal] regula. | 


tion over State regulation in this field would not be in the public interest, 


Senator O’Manoney. Off the record. 

(Discussion off the record.) 

Senator O’Mauoney. Thank you very much, Mr. Shaw. 

Senator Harr. The concluding witness for today is John D. Bird of 
Milwaukee, Wis. 

Mr. Kirrrm. Mr. Chairman, may I, on behalf of Senator Wiley, 
welcome Mr. Bird here. He asked me in his absence to welcome Mr. 
Bird, and say he is very pleased to have an experienced insurance may 
from the State of Wisconsin come and contribute his knowledge ty 
this hearing. 

The Senator is with the Foreign Relations Committee meeting this 
morning and this afternoon, and unfortunately he will not be able to 
be here. But Iam sure he will want to know what you testified to, 

Mr. Brep. Thank you very much. 

Senator Harr. The committee is very flattered to have that addi. 
tional endorsement. As you know, Senator Wiley is a member of the 
full committee and this subcommittee, and I am sure he will read your 
testimony with interest. 

( At this point, Senator O’Mahoney left the room.) 

Senator Harr. You may proceed, sir. 

Mr. Biro. Thank you. 


STATEMENT OF JOHN D. BIRD, CHAIRMAN, LEGISLATIVE COM. 
MITTEE, MILWAUKEE ASSOCIATION OF INSURANCE AGENTS, 
MILWAUKEE, WIS. 


Mr. Birp. The Wisconsin Department of Insurance realized that a 
great amount of insurance has been placed outside of the State with 
unauthorized insurers. This practice was very bad for the insurance 
industry as a whole, as well as Wisconsin policyholders. The policy- 
holder had no protection against failures of companies, encountered 
great difficulty in recovering losses, and had no control whatsoever 
over policy wording. The loss of the State premium tax by failure of 
the agent to report unauthorized insurance was also of great. concern. 

It was felt that a great deal of this so-called under the table dealing 
was due to the fact that our surplus lines law was antiquated and, 
because of its ambiguousness, was misunderstood. 

In November 1959, Wisconsin Insurance Commissioner, Charles 
L. Manson, appointed a special committee to review this matter. The 
committee was comprised of a representative of both the State and 
Milwaukee Association of Insurance Agents, the Wisconsin Associa- 
tion of Mutual Insurance Agents, and a representative of both stock 
and mutual insurance companies. The purpose of this committee 
was to— 

1. Define in clear terms our Surplus Lines Statute. 
2. Set up administrative rules for the placing of business with 
an unauthorized insurer. 
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3. Curb, as much as possible, the unauthorized writing of insur- 
ance coverages by both Domestic and Foreign carriers. 

A set of rules was adopted which clarifies the Jaw so that there is no 
longer any misunderstanding, and an agent may now feel absolutely 
free to negotiate surplus lines business, report it to the State, and 
remit the State premium tax, 

Several of the salient points of the new ruling are: 

1. “Surplus Lines contracts shall contain a provision designating 
either a Wisconsin Resident or the Commissioner of Insurane e as 
Attorney for Service of Summons and all other Legal Process.’ 

9. “A contract of insurance pl vced in effect by an unauthorized 
insurer, in violation of the provisions of this rule, is unenforceable by 
the insurer.” ; 

3, “All insurance contracts procured from unauthorized insurers 
shall be fully valid and enforceable as to all parties, and shall be 

iven recognition in all matters and respects to the same effect and 
extent as like contracts issued by authorized insurers.” 

4. “The Surplus Lines Agent shall file with the Commissioner an 
wal copy of the policy ', SO issued, and any subsequent endorsement or 
changes in the contract.’ 

5. “A Surplus Lines hues shall not knowingly place Surplus Lines 
insurance with insurers unsound financially. The Agent shall make 
a reasonable effort to ascertain the financial condition of the unauthor- 
ized insurer before placing insurance therewith.” 

6. “The State premium tax must be paid by the insured to the 
ann who, in turn, remits to the Insurance Department.” 

7, “Surplus Lines Agents may advertise.” 

In the past, a surplus lines agent was not permitted to advertise 
his ability to place surplus lines insurance. With this new ruling, it 
is agreed that, by public announcement, surplus lines business can be 
placed locally ‘and, therefore, there is no need to go out of the State or 
country for a market. 

A further administrative ruling was made to the effect that every 
person investigating or adjusting any loss or claim, on a subject of 
insurance, shall immediately report to the commissioner of i insurance, 
every insurance policy or contract which has been entered into by an 
unauthorized insurer. Also, every person acting in the capacity of an 
insurance adviser, counselor or analyst, shall report to the commis- 
sioner of insurance every insurance police: y which has been entered into 
by an unauthorized insurer. This ruling we feel will go a long way 
toward policing surplus lines business. 

I would define Surplus Lines business as coming largely within the 
following four categories: 

1. When the domestic companies have reached their limit of 
nabnlity. 

2. Unclassified types of insurance in which some of the big 
eaasithnrined insurers specialize. 

3. New types of insurance as yet unauthorized by domestic 
companies. 

4. Risks which domestic companies consider undesirable. 

I think the existence of an alternative market, outside of the domes- 


tic companies, is important to American assureds even though it does 
constitute competition. 
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The unfavorable aspect of surplus lines writings are centered aroun) 
business being placed with undersirable and undercapitalized cop, 
panies and, in this respect, the responsible person is the broker, 

I should consider this aspect of his placing just as important x 
other protection he is securing for his clients; in fact, neglect of thy 
financial stability of the carrier makes any placing farcical. It woul 
help if all brokers would adopt a requirement of a minimum $1 millio, 
free capital, or reserves. The company should set up trust funds jy 
the United States for the benefit of U.S. policyholders to the extey: 
of not less than $500,000. 

To summarize, I do not think it benefits either American industry 
or indeed the insurance industry to eliminate or put too many restric. 
tions on the placing of surplus lines business. It needs a greater seng 
of responsibility on the part of the broker in selecting suitable egy. 
riers, and 1 think some actual money requirements should be estab. 
lished before trading is permitted. 

Some foreign markets, one in particular, are great creative thinker 
and have some of the best insurance brains. Their flexibility and 
originality have brought about many changes to meet the problems of 
big business which has a stimulating effect on the domestic market and, 
in a sense, keeps them on their toes doing the best possible job for 
American industry. 

Senator Harr. Mr. Bird, thank you, sir. 

At the very outset, in commenting on the earlier Wisconsin law and 
practice, you state that the policyholder had no protection agains 
failure of companies, encountered great difficulty in recovering losses, 
and had no control whatsover over policy wording. You indicated 
by the action recently taken that you feel this situation has been in- 
proved. I can see certain specific points that developed in recent Wis 
consin practice that would, I assume, be part of the improvement: 
Resident agent for service, the obligation imposed on the broker to do 
all things reasonably necessary to establish the financial condition, 
obligation to file a copy of the policy. 

There is no indication of any requirement yet to establish any trust 
account or any bonded funds. Do I take it that you still feel that 
this would be desirable, or not ? 

Mr. Birp. Very definitely. We do not know how the States them- 
selves can attack this problem. But I think we must consider, when we 
speak of unauthorized insurance, so many of us—and from what! 
heard this morning—constantly refer to Lloyd’s. There has been some 
reference to foreign companies. But at least in our State of Wis 
consin, we have a problem with unauthorized domestic companies. It 
is estimated that some 3800 companies solicit business in our State 
through the mails. We would like to know how that could be stopped 

They are not regulated in any way by our State Department. We 
do not know how we can attack it. 

It is primarily in the field of these accident and health type of 
policies. They are not foreign companies at all. 

I think this thing goes beyond just foreign companies. I think ther 
should be some regulation on authorized domestic companies, who will 
buy a license in one State, and then proceed to operate in all 50 States 

Senator Harr. On that matter—and I say this with the deepest 
respect, it is not facetious at all, because it is true—one of the very 
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great authorities on our constitution has just left. But I think he 
would agree that in the area you are talking about now—amail solici- 
tation out of one State to 49 others by an outfit admitted in that one 
State—is something that is beyond the reach of State legislation. 
There is no constitutional device available to a State that I know of. 

Mr. Birv. We cannot find it in our laws. 

Senator Harr. Then if you regard this as a dangerous and undesir- 
able practice, you, I take it, would recommend Federal action to curb 
at least that kind of practice ? 

Mr. Birv. Yes, I do. I consider that it would be very equitable for 
the Federal Government to have some control over the admittance of 
these companies by financial requirements. 

I would not like to see the Federal Government attempt to control 
the placing of surplus lines business, because I believe that that should 
be a function of the States. 

Senator Harr. The better to understand you, what do you mean 
when you use the expression “placing surplus line”—that you would 
not want Federal legislation to control the placing of it ? 

Mr. Biro. I think the States should have the authority to license 
brokers who place insurance with nonadmitted companies, rather than 
the Federal Government. But 1 would like to see the Federal Govern- 
ment say to us, “Here is a group of companies that meet our financial 
requirements. If you have need of their facilities, it is perfectly safe 
to use them.” 

Senator Harr. You would like to see which level of Government 
do that ? 

Mr. Birp. The Federal Government, 

Senator Harr. The only other question I had was to pursue, and I 
think you have responded to it by your last answer, what your concept 
of a reasonable effort would be on the part of the broker to assure 
that he was dealing with a financially responsible surplus line com- 
pany. As a broker, I take it you would like to see some agency make 
an evaluation of companies that might be so listed ? 

Mr. Brrv. The local agent has no facility for checking into the 
financial stability of a company. He can ask for their statement. He 
does not know whether it is true. That holds true of domestic 
companies. 

I do not know of a single department of insurance that will take 
the responsibility of the financial condition of a foreign carrier. 

Senator Harr. I think that is an understandable reluctance, too. 
Would you feel that a State commissioner is shirking a clear duty if 
he steers clear of trying to give you an opinion on a foreign com- 
pany ? 

Mr. Birp. I would not say that, because I don’t think he has any 
more ability to check into that company than the individual broker. 
The State Department does an excellent job on our domestic com- 
ag in the matter of examinations. I do not know how he can go 

yond that. 

Senator Harr. Then, clearly it is your feeling that Federal legis- 
lation might very properly be considered aimed at, one, the mail 
solicitation, and, two, an agency which could provide nationally an 
evaluation of the many companies that might be available to surplus 
line brokers. 
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Mr. Biro. Yes, sir. 
Senator Harr. I appreciate your testimony very much. 
Mr. McHugh? 


Mr. McHueu. May I just ask you, Mr. Bird, if you could give the 


sube ‘ommittee one or two ext umples of situations, before the new Wis. 
consin regulations went into effect, where business was being boot. 
legged, if you will, where brokers : apparently were getting around the 
law in placing business to surplus line insurers ? 

Mr. Birp. It came about primarily in the affidavit. The affidavit 
formula was very brief. It simply said that after diligent effort You 
could not place this business, and therefore you have placed it ing 
foreign market. 

Now, of course, we must specify the risk, you must go on and list 
the premium, the name of the colle iteral, file all endorsements. 

In brief, the department is acting the same as an insurance com- 
pany. There must be a copy of every transaction attached right to 
your affidavit. 

In the matter of payment of tax, we feel that is of a benefit. Before 
the broker could pay this tax, and therefore there was no responsi- 
bility on the part of the assured, we felt that that could be classified 
as a form of rebating which is strictly against our law. 

So it is now paid by the insured, and must be paid by him. And we 
bring him into the picture then from the tax standpoint. 

We quite agree—and if any State has a law that will control it, ] 
would like to know, and we will pass it in Wisconsin, and that is an 
absolute ironbound control over this type of business. If I knew of 
one, I would be happy to hear about it. 

Senator Harr. Mr. Kittrie? 

Mr. Kirrrm. Mr. Bird, under the new rules, it is provided that a 
surplus line agent shall not knowingly place surplus line insurance 
unsound financially. But basically, you feel this is not enough, be- 
cause he does not have the fac ‘ilities to examine surplus line insurers, 
and consequently you feel there is need for some supervision beyond 
what is contained in these rules. 

But generally, you seem to feel that the Wisconsin law is fairly 
cood. How many other States have laws that are as adequate as the 
Wisconsin law on this matter? In how many States are the insurance 
buyers protected not nearly as well? 

Mr. Brrp. I could not answer that, sir. [have no idea. 

Mr. Krrrrre. You have not conducted a study of the rules in any 
of the other States while studying this area. 

Mr. Brrv. No. We tried to develop our own. I think we could 
have been very confused. We knew what we needed, what we wanted. 
And we think we have gone as far as we can. 

Mr. Krrrrre. Mr. Bird, have you person: ally had occasion to place 
orders for sur plus line insurance ? 

Mr. Brrp. Oh, yes. 

Mr. Korrrie. As you listened to the discussion here today, especially 
the questions asked by Senator O’Mahon ey, he was as skine how come 
certain risks will not be assumed by American companies. He wanted 
to know why the foreign company will assume certain risks our com- 
panies will not. It occurs to me, is the surplus line field well defined, 
or is it something that keeps fluctuating all the time? What I have in 
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mind especially is this, and the testimony offered here concerning In- 
ternational Guaranty of Tangier. They were offering Insurance to 
savings-and-loan organizations, as a surplus line insurance. Then 
when International Guaranty was forced out of business, apparently 
an American insurer came into being. So here is a case where as soon 
as the foreign insurer goes out, there is somebody locally willing to 
assume the business. Can this be said to be true in all these other 
areas, too, that the foreign insurer is in being, but actually there are 
American companies that could do the same business, if they only 
would apply themselves to do it ¢ 

Mr. Birp. Well, that is very true. I can speak from the producer’s 
level. I have had 37 years of it now. When we speak of certain types 
of risks that American companies as yet are not willing to write, that 
isone thing. ‘There are examples of that. When we talk about surplus 
lines business in the matter of the American market not being able to 
absorb all of the insurance, that is a different matter. 

Now, some of that could be laid right at the doorstep of the insur- 
ance company. We have a license for some 22 fire-insurance com- 
panies. When we get a risk that is large, we offer it to these com- 
panies. ‘They take their full hne. And we are left then with a sur- 
plus of business that must be placed. _ 

My next attempt will be to get some of my friends in the insurance 
business who represent companies I do not to take some. ‘Then after I 
have used that up, I still have some left. 

Now, as a broker, I cannot take that business to a company I don’t 
represent. 

The answer would simply be, “You don’t represent us. Why should 
we accommodate you on this risk? You are not licensed to do busi- 
ness with us. So we are very sorry, we will have to pass.” 

Then, of course, my only resort is to the foreign market. 

When it comes to large limits of liability, that is a diiferent matter. 
American companies as yet cannot absorb those tremendously high 
limits, which have been brought about by these court awards you read 
about, mostly because their reinsurance contracts do not go that high. 
They would have to buy reinsurance on a facultative basis for that one 
case, and the cost would be prohibitive. So we then go the foreign 
market for the high limits. 

Mr. Kirrrm. I mean we can say in conclusion, isn’t it right, that 
you feel very definitely that the surplus line insurance is very impor- 
tant for the American economy’ You do feel, however, there is need 
for some additional protection for the person buying such insurance. 

Mr. Bmp. Oh, very definitely. 

As I stated in summarizing, I can think of many pieces of insurance 
being written universally today that a few years ago the American 
market would not touch. But when they suddenly realized that 
London in particular was making some money on this business, they 
decided they had better get into it. They definitely are the leaders 
in the field, and they bring about these changes. Large deductibles 
was unheard of in domestic companies, replacement coverage was 
unheard of, value forms of use and occupancy was unheard of. Those 
are all being written now by many domestic companies, brought about 
simply by the imagination and ingenuity of the foreign market, 
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But there is one thing that was not touched on today that I jug 
thought of, that I would like to say in defense of our domestic market, 

Our rate structure, which as you know is set by the various States 
very often prohibits the writing of a certain class of business by g 
domestic company, because they are bound by those rates. If they 
could regulate themselves the way the domestic market does, and gay 
while the rate may be $100, “We will be very happy to take it for 
$1,000,” they cannot do that. And very often business is very desir. 
able, but the rate prohibits them from writing it. And that can be 
laid at the level of your actuarial departments in your various States, 
There is no doubt we could write insurance here covering large limits 
if we could get a large enough excess premium for it, but we cannot, 
And that applies to a great many things. Hard to place fire risks, 
we have in Wisconsin many lumber mills, we have many woodworking 
companies, 

Domestic companies stay away from them, because the rates are too 
low. The foreign market comes along and says, “We will take it at 
two, three, four times the rate.” There is no regulation. They have 
no rules along those lines. And so the domestic company is handi- 
capped in that respect. 

Mr. Kirrrie. Those are very important points. 

Senator Harr. If I can interrupt there, I take it, lest there bea 
conclusion drawn from certain portions of the record adverse to 
American insurance leadership, that this rate limitation may in part 
explain why foreign companies developed what you just said was a 
more imaginative approach to certain new areas. I assume the rate 
limitation and lack of experience here would have been a deterrent on 
the American management to do the exploring that London ap- 
parently is free todo. Isthat true? 

Mr. Biro. Very definitely. 

Mr. Kirrrie. Mr. Bird, would you agree with some of the testi- 
mony yesterday that actually it would be better to—for the States 
to regulate primarily the capital and surplus requirements of some 
of these insurance companies, rather than deal in such great detail 
with the rate structure ? 

Mr. Brrp. I think they are equally important. If we in Wisconsin 
could determine definitely the financial condition of that company 
in Morocco, we would have no problem. But how can we do it? We 
cannot. 

The rate question, there again, in my opinion, is antiquated. Most 
of our rating departments go back in years past when perhaps com- 
panies did show profit, and rate accordingly where the companies are 
currently losing money. They do not keep up with the underwriting 
loss or profit picture with rates. They are behind times. Very often 
companies will be writing a piece of insurance at a rate that is too 
high, simply because they have had losses in years previous on that, 
and are trying to recoup. 

Mr. Kirrriz. Well, actually, regulating rates is not the only way 
by which States could guarantee the financial adequacy of insurance 
companies. 

Mr. Birp. I do not understand that, sir. 
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Mr. Kirrrm. Apparently the old philosophy to guarantee to the 
insurance buyer that he is getting good insurance is to guarantee the 
companies engaging 1n business are going to be doing well—but it is 
by the State deciding what is going to be a proper rate. But the 
testimony yesterday was that this really does not guarantee the proper 
protection. This in a way interferes with rate freedom, and the 
States could guarantee these companies are solid companies by con- 
trolling requirements of capital surplus, rather than prescribing 
what rates they should charge. 

Mr. Birp. Well, there are certain financial requirements in Wiscon- 
sin that must be met. And they are very stringent. If a company 
falls below those requirements, they are called in, and they have to do 
something about it. _ ; 

Now the insurance depariment at Madison is very willing to permit 
insurance companies operating in Wisconsin to make a profit. And 
they are just as anxious to see that the insuring public is not paying 
too much, I might add. 

I believe that every State should regulate their own rates for the 
reason that every State has a different problem. 

We have no problem particularly in Wisconsin on windstorm. Our 
windstorm rates are comparatively low. So certainly we could never 
get by with charging the same rate for windstorm in Wisconsin, as 
they do in those States susceptible to high winds. 

And I cannot see any purpose in taking away from the States the 
rating privilege. I believe that some States then would be penalized, 
and some would benefit unduly. 

Mr. Kirrriz. The only reason I was asking about State regulation 
of rates was in connection with your earlier comment that some of 
the business is forced abroad due to the fact that State rates on certain 
risks are not realistic. 

Mr. Birp. That is true. But the filing of these rates is not always 
a very easy problem. You have to justify a rate. And if you were 
to come in our State and file a rate for a piece of business that is hard 
to write, it would be very difficult to prove that rate. Nobody wanis 
to take the gamble of taking the first bad losses, and then say, “Now 
we need a higher rate.” They just simply say, “We don’t care to 
write the business.” 

Mr. Krrrrm. Thank you very much, Mr. Bird. 

Mr. McHueu. I have no further questions, Senator. 

Senator Harr. Again, thank you very much. 

Mr. Mesner. May I correct a statement that I made, for the record ? 

Senator Harr. Surely. 

Mr. Mesuer. I believe that a question was to the effect that to 
what extent do the American companies operate abroad, and particu- 
larly in Great Britain. I am advised that a number of the large 
American domestic companies maintain operations in Great Britain, 
and do extensive direct. as well as reinsurance business there. 

Senator Hart. We are glad to have the record reflect the fact. 

This series of hearings will stand in adjournment to resume as pre- 
viously announced on a date later to be made certain, sometime in 
the week of June 13. 


(Whereupon, at 1:20 p.m., the subcommittee adjourned.) 
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THURSDAY, JUNE 16, 1960 
U.S. Senate, 


SUBCOMMITTEE ON ANTITRUST AND Monopouy 
OF THE COMMITTEE IN THE JUDICIARY, 
Washington, D.C; 

The subcommittee met, pursuant to notice at 10:55 a.m., in room 
9998, New Senate Office Building, Senator Joseph C. O’Mahoney pre- 
siding. 

Present: Senator O’Mahoney. 

Also present: Anthony C. Grover, chairman of the committee, 
Lloyd’s of London ; George H. Reeves, clerk to the committee, Luke D. 
Lynch, Esq.; and T. J. Healy, Esq. 

"Donald P. ae counsel; Peter N. Chumbris, counsel for the 
minority; Nicholas N. Kittrie, ‘counsel for the minority; Gareth M. 
Neville, assistant counsel ; Louis Rosenman, attorney; Paul S. Green, 
editorial director; and Gladys KE. Montier, clerk. 

Senator O’Manonry. The committee cannot sit today. Objections 
raised upon the floor of the Senate in accordance with the rule adopted 
in the Legislativ e Reorganization Act that no committee may meet 
while the Senate is in session prevents us from having any other mem- 
bers of our committee here today, but I will say to you, Mr. Grover, 
speaking for the whole committee and for this audience which is as- 
sembled here to hear you, we are delighted that you have come. We 

appreciate very, very deeply 1 your courtesy in coming to the committee 
to discuss this problem from the point of view of Lloyd’s. 

Whether it was from your hands or from some other member of 
Lloyd’s, I received last week a volume of cartoons very carefully done, 
Bateman’s cartoons’ entitled “Llaughter”—1-l-a-u-g-h-t-e-r—“at 
Lloyd’s”—L-l-o-y-d-’s. Whether or not I knew before that Lloyd’s 
was spelled with two I’s, I ¢ annot say, but I was pleased indeed to find 
in one of those cartoons that in Lloyd’ s establishment of some 4,750 
members there was 1 member who came into the gathering in a wheel- 
chair. I want you to notice that I abandoned the wheelchair in the 
room outside where the committee meets in executive session. 

We are really very happy, indeed, that you came, and I am sure 
you will give your permission that your statement advance copies of 
which were delivered to the committee may be distributed to the press 
men who have come here. 

Do I have your permission ? 

Mr. Grover. Certainly, Mr. Senator. I would be delighted to have 
you do so. 
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Senator O’Manoney. In proper British fashion, I hope that the 
press will rise and indicate their pleasure. Note the only laugh we 
have had has been at the expense of the press. 

You may all be seated. 

Mr. Grover, we will not begin the hearing because we don’t want to 
violate the rules of the Senate. 

I did note in Bateman’s book of cartoons that apparently no coffe 
is served at Lloyd’s. How does that happen ? 

Mr. Grover. Senator, coffee is still served in Lloyd’s, but it is not 
served in the underwriting room. 

Senator O’Manoney. It is even not worth a good cartoon, then, 

I would say to you that one of the things that has interested me over 
the years about Lioyd’s—I have never visited Lloyd’s—is the fae 
that, as I understand it, your members are members in their individual 
capacities; is that not correct? 

Mr. Grover. That is correct, Senator. 

Senator O’Manonry. And companies are not ? 

Mr. Grover. No. 

Senator O’Manonry. And yet near Lloyd’s there are the offices of 
many insurance companies, so that the brokers who deal with the u- 
derwriters are also dealing with the insurance companies ? 

Mr. Grover. Yes, that 1s correct. 

Senator O’Manonry. The companies in the British custom are 
named “So and So, Limited.” In the United States we have dropped 
the use of the word “limited,” indeed, if we ever aspired to it, because 
we did not want to give evidence to the fact that a corporate organiza- 
tion is created for the purpose of limiting the responsibility of thos 
who own the capital in the company. May it be said of the members 
of Lloyd’s that they are not limited in their responsibility for any 
losses that may be sustained ? 

Mr. Grover. That is perfectly correct, Senator. The liabilities of 
each underwriting member of Lloyd’s are unlimited. 

Senator O’Manonry. They are completely unlimited ¢ 

Mr. Grover. Yes. 

Senator O’Manoney. I think that is really a very remarkable situa- 
tion because it means that in this subject which we are studying—by 
the way, I should emphasize this because of a slight misstatement in the 
opening of your statement—we are not studying State regulation, per 
se, but we are studying the new developments that may have come about 
with the expanding costs of insured enterprises. 

Take, for example, aviation insurance, marine insurance, or auto in- 
surance. In the modern jetplane, the costs are so much greater than 
they used to be many years ago. The cost of the jetplane is far more 
expensive than any building that was ever built in London, is that not 
true ? 

Mr. Grover. I think that is so, Senator; if you include the liabilities, 
I would say it is certainly true. 

Senator O’Manoney. So that to recognize the fact that the mem- 
bers of Lloyd’s are unlimited in their responsibility for the losses that 
they underwrite is an extraordinary statement in this modern era in 
which the whole world is being revolutionized and in which the con- 
flict between communism and freedom is becoming so keen that we may 
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well judge what it is necessary for the free world to do now to guaran- 
tee its survival against a totalitarian regime throughout the world. 

This is not a committee meeting, of course. I am not asking any 
questions for the record. But I would like to know whether Lloyd's 
has given much consideration to the fact that the free world now is 
really in the crisis of having to determine whether or not the system 
of private property can continue to exist. 

t me have you pause because I don’t want to have you answer a 
question if for any reason you think it would be unwise, or if you think 
that I am pressing any interrogation that should not be pressed. 

The fact, of course, that I speak of the system of private property 
means that I am speaking of the system that existed at a time when in- 
dividual responsibility was well recognized in all categories of activity. 

Nowadays we have a collectivist society in many respects and in that 
society individual responsibility is not generally acknowledged. 

I say “collectivist society” because jets, for example, can be built only 
by collective groups and can be operated only by collective groups, not 
by individuals. You know of no individuals operating airplanes in in- 
ternational commerce, do you? 

Mr. Grover. I don’t; no, sir. 

Senator O’Manoney. I saw two cartoons in Mr. Bateman’s book; 
one was of the broker who never escaped a total loss. Can you describe 
that situation here as having really any chance of existence ? 

Mr. Grover. I don’t think it was the broker, Senator, that escaped 
the total loss. It was the underwriter. 

Senator O’Manoney. I should have said the underwriter. 

Mr. Grover. I think it was a risk which was spread so freely around 
the whole market that it was a matter of great surprise to find one 
underwriter who had found that he wasn’t committed on it, and it 
was a very amusing cartoon which caused a lot of fun at Lloyd’s at 
the time. 

Senator O’Manoney. Instead of continuing to interrogate you 
about Bateman’s cartoon book, you see, I have avoided your paper; 
for that the press men will not be altogether keen, but, naturally, 
since we can’t hold a committee meeting, I am not going into the sub- 
ject of your testimony except to make it public with your permission. 

I want you to know that we are now seated in a New Senate Office 
Building. This building has been used this year for the first time 
and it presents an altogether different aspect to the members, the 
witnesses, and the visitors than did the Old Senate Office Building. 

I have my own office in the Old Senate Office Building because I 
came there first, and it has an emotional context for me. 

But this is a building you might enjoy visiting. My understanding 
is that you have to return. Your duties take you back to London, 
do they not ? 

Mr. Grover. I have a flight booked, Senator, on Saturday morning. 

Senator O’Manonry. Whether or not we would be free to hear you 
tomorrow, I can’t tell. 

(Discussion off the record.) 

Senator O’Manonry. Mr. McHugh advises me that in addition to 
your statement, you have brought several appendages. At the proper 
time, we will include these appendages in the record along with your 
statement. 

47932—61—pt. 10 —18 
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Mr. Grover. Thank you, Senator. 

Senator O’Manoney. And if you will bear with us, I will say to you 
that I will hold myself in readiness to hear your statement tomorroy 
and to interrogate you on that, if you are willing to do so tomorroy 
morning. 

What time is your flight booked ? 

Mr. Grover. My flight on Saturday morning, Senator is 8 :30, 

Senator O’Manonry. Then tomorrow would be convenient for you, 
then, wouldn’t it ? 

Mr. Grover. Yes. It is my earnest desire, Senator, to do anything 
that I can to assist you and your committee in your inv restigations, and 
I will hold myself in readiness any time tomorrow to testify before 
you. 

Senator O’Manoney. May I say to you that the importance of jp. 
surance policies being written in international commerce falls with 
great seriousness upon this country. 

The Constitution of the United States gives the Congress exclusive 
power to regulate commerce among the States and with foreign na- 
tions. A great Chief Justice, John Marshall, in the early days ‘of our 
country, in rendering a very important decision, pointed out that that 
grant of jurisdiction to the United States is so broad that it means not 
only that we have the duty to regulate interstate commerce, but we 
may regulate that commerce which is wholly intrastate if it affects 
interstate or international commerce. 

At the present time there are developing insurance companies char. 

tered abroad, foreign companies operating in the United States under 
what are known as sur plus line laws. 

You are, of course, perfectly familiar with this. 

Mr. Grover. Yes, Senator. 

Senator O’Maunonry. But, obviously, such laws are for the purpos 
of taking care of these big risks that are occasioned by the character 
of our developed commerce. There have been cases in which some 
such companies have failed. There have been cases in which their 
policies have not been uniformly good for the insured. 

So a problem arises: What, if anything, should Congress do to pro- 
tect the operation of international i insurance commerce in such a man- 
ner as to guarantee the applicants for insurance that they are getting 
a square deal? That is our problem. 

Mr. Grover. Yes, sir. 

Senator O’Manonery. Now, Mr. Grover, if I may exhibit the rest 
of this room to you, if you would be interested i in seeing the room in 
which the committee holds its executive sessions to pass upon the 
evidence it receives and to determine what bills it shall recommend to 
the Congress, what action it will take, I will be very happy to escort 
you there. 

Mr. Grover. That is most kind of you, Senator, and I should wel- 
come an opportunity of seeing it. 

Senator O’Manonry. Mr. McHugh will keep in touch with you to 
make sure that the plan for Friday goes through. 

Mr. Grover. Thank you, Senator. 

Senator O’Manoney. There will be no further meeting this 
morning. 

(Whereupon, at 11:15 a.m., the hearing was adjourned, subject to 
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FRIDAY, JUNE 17, 1960 


U. S. SENATE, 
SuBCOMMITTEE ON ANTITRUST AND MoNnopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 11:10 a.m., in room 
9998, New Senate Office Building, Senator Joseph C. O’Mahoney 

residing. 

Present : Senator O’Mahoney. 

Also present: Donald P. McHugh, counsel; Nicholas N. Kittrie, 
counsel for the minority; Gareth M. Neville, assistant counsel; Louis 
Rosenman, attorney; Paul S. Green, editorial director; and Gladys 
E. Montier, clerk. 

Senator 0’ Manoney. Senator W iley, who is a member of this 
committee, but who unfortunately is very busy with the Foreign 
Relations ‘Committee has asked Mr. Kittrie of ‘the staff to read an 
opening statement w hich he would like to have in the record. 

Mr. Kittrie. 

Mr. Kirrrte. Only after you are done with your statement, Senator. 

Senator O’Manoney. I have no statement to make this morning. 

Mr. Kirrrie. This is Senator Wiley’s statement. 

As Senator O’Manoney indicated, Senator Wiley is with the For- 
eign Relations Committee these days and he asked me to read this 
statement for him. 


The insurance industry is a multibillion-dollar business in the United States. 
Indeed, the whole American economy and the American way of life are very 
much dependent on the services rendered by the insurance industry. Insurance 
provides us with economic protection, but it also provides us with peace of 
mind. Especially in these days of contest between our system of free enter- 
prise and the totalitarian economies of the Soviet Union and its allies, the 
insurance industry has in its hands extremely important tools for our success. 

These are days of search for security all over the world. People are con- 
cerned with guarantees for their political, economic, medical, and social welfare. 
Communism is proposing to guarantee to those under its domain security from 
the cradle to the grave, and I believe that they have disproportionately empha- 
sized the latter. Yet, for this security, the people under the Communist dicta- 
torship have to pay a very high premium, a premium determined by the 
totalitarian government controlling them. 

This premium is high not only in terms of money, but also in terms of cur- 
tailed personal liberties such as the right to change employment, to elect freely 
one’s Own respresentatives, to worship and to go about in a free manner. 

In this free country of ours, the security superimposed by dictatorial au- 
thority in the Soviet Union is available to the people in a different manner, 
through their own free choice. People are able to go out and purchase this 
kind of security and peace of mind from the great variety of insurance com- 
panies and insurance policies that are made available to them. 
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In this age of search for security, it is most important, therefore, that the 
companies selling this type of security to our citizens conform to high stangq. 
ards and make their services available to the people most effectively and most 
cheaply. 

There has been evidence in recent months that sometimes foreign insurance 
companies engage in unfair competition with the U.S. companies. In some 
instances such foreign companies are not subject to the high standards required 
of domestic corporations. They sometimes operates at a loss to get into the 
U.S. market, at which time they may raise their rates. 

Instances have been uncovered in which foreign companies had little or po 
assets to back up their policies. 

It is for these reasons that during the last few months I have urged an ip. 
vestigation aimed at unfair competition and improper practices by foreign jp. 
surance companies. 

Today we have before us Lloyd’s of London, a stalwart giant of the world’s 
insurance fraternities. The record of Lloyd’s in the insurance field cannot 
be matched by any other insurance organization. I am certain, therefore, that 
in his testimony today the representative of this organization will provide ys 
with information not only as to how we can best deal and supervise those for. 
eign insurance companies which do not have a right for a legitimate existence 
in our marketplace, but also how the insurance industry in this and in the other 
free nations can best perform the function of providing our peoples with the 
economic security and peace of mind which are essential for our survival in the 
forthcoming years of this tremendous struggle between our free economy and 
the Communist totalitarian economy. 

Thank you, Mr. Chairman. 

Senator O’Manoney. Thank you, Mr. Kittrie. 

Mr. Grover, you may decide for yourself now whether you wish to 
read your paper without interruption, or whether you are willing to 
allow members of the staff and the chairman to interrupt you to ask 
questions as you proceed; whichever you prefer, you may follow. 

Mr. Grover. I think, Senator, I would prefer to deal with my 
statement as a whole first and then answer any questions afterward, 
if that is acceptable to you. 

Senator O’Manoney. I thought that would be your choice. 

You may proceed, then, please. 


STATEMENT OF ANTHONY CHARLES GROVER, CHAIRMAN OF THE 
COMMITTEE, LLOYD’S OF LONDON; ACCOMPANIED BY GEORGE EH. 
REEVES, CLERK TO THE COMMITTEE; LUKE D. LYNCH, ESQ., AND 
T. J. HEALY, ESQ. 


Mr. Grover. Senator, you have already had furnished to you and 
to the other members of the subcommittee copies of the statement 
which I am about to make, and I would ask that it is written into the 
record at this moment. 

My name is Anthony Charles Grover. I am the chairman of the 
Committee of Lloyd’s, and I am appearing here to testify at the invita- 
tion of this subcommittee. 

I understand that the purpose of this investigation is to determine 
whether the States have effectively regulated the business of insurance 
since the enactment of the McCarran Act, and whether there is any 
necessity for further Federal legislation. ; 

Senator, you made it clear to me yesterday that my interpretation 
of the purpose of your investigation was not accurate and I hope you 
will forgive me for having made that mistake. 

Senator O’Manoney. It was a natural assumption. 
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Mr. Grover. But I should like to make it clear that Lloyd’s Under- 
writers hold no opinion on the question of whether the business of 
insurance in the United States should be regulated on a Federal or 
State basis. Such questions are in our view purely domestic to the 
United States. 

At the same time, we desire that there should be no misunderstand- 
ing as to the part which Lloyd’s plays in the American insurance 
scene. My purpose today is to inform this committee concerning the 
activities of Lloyd’s Underwriters. 

To understand the function of the Lloyd’s market and my position 
and responsibilities as chairman of the Committee of Lloyd’s, it is 
necessary that I deal briefly with the constitution of Lloyd’s. 

I should emphasize at the outset that Lloyd’s is not an insurance 
company. It is a market composed of individuals exposed to un- 
limited personal liability who write insurances each for his own ac- 
count and not one for another. The strength of this system is that all 
underwriters are gathered in a single market and are in competition 
with insurance companies, not only at home or abroad, but are in 
competition with each other at the underwriting room at Lloyd’s. 

The primary concern of a Lloyd’s underwriter is to endeavor to 
make a profit on his underwriting business by applying sound under- 
writing principles and, unlike an insurance company, he is not in a 
position to rely to any considerable extent upon capital gains and 
profits on investments as a factor in the makeup of his profits. 

There are at the present time over 4,700 members of Lloyd’s and 
these members operate in groups which are commonly called syndi- 
cates. The affairs of the members of each syndicate are managed by 
an underwriting agent and these agents are directly responsible to the 
underwriters for whom they act in respect of all matters appertaining 
to the conduct of their underwriting business. 

The insurance business conducted at Lloyd’s is divided into four 
main classes, namely: (1) Marine; (2) nonmarine; (3) motor, or 
auto, as you would call it here; and, (4) aviation. 

At the present time underwriters are grouped into approximately 
300 syndicates for the writing of these four classes of business. 

All insurances placed at Lloyd’s must be effected through a Lloyd’s 
broker. There are at the present time some 220 firms of insurance 
brokers who are qualified to enter the underwriting room at Lloyd’s 
for the purpose of placing insurance business with Lloyd’s under- 
writers. Under regulations which have been in force for many years 
no firm of insurance brokers is admitted into the underwriting room 
at Lloyd’s unless it is fitted to undertake the responsibilities which 
such a status involves. 

This does ngt mean that such a firm places insurance for its prin- 

cipals solely with Lloyd’s underwriters. These firms can and do 
use all markets and it is their duty to find the market which will pro- 
vide for their clients the best terms consistent with good service and 
good security. 
_ Even within the Lloyd’s market itself the broker well knows that 
individual underwriters are in competition with one another and 
if he fails to find the best market, there is every likelihood that another 
broker will improve on his quotation. 
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At this juncture, Senator, although it is not written into the record, 
I think it perhaps may help you if I hand over a copy of two speci- 
men “slips” which show the method by which a contract between the 
underwriter and the broker is effected at Lloyd’s. These are quite 
fictitious contracts, and they come from the Lioyd’ s exhibit which js 
part of the English exhibition in New York at this moment. 

Senator O’Manonry. You say that this should not be part of the 
record ? 

Mr. Grover. They may be part of the record, Senator, but they 
were not part of the statement that was made available to you, 

Senator O’Manonry. They may appear at the end of your state. 
ment. (These slips appear at pp. 6357-58.) 

Mr. Grover. I thought it might help you to just see how the syndi- 
cates do subscribe their individual lines to the contracts in question, 
if I handed over copies of these “slips” at this juncture, which you 
may wish to study after I have finished my statement. 

Senator O’Manoney. Thank you very much. 

Mr. Grover. One is a contract in respect of a marine risk and one 
is a contract in respect of a nonmarine risk. 

Senator O’Manonry. Thank you. _You may proceed. 

Mr. Grover. The Committee of Lloyd’s consists of 12 persons 
elected by the general body of members from among their own nun- 
ber. Each member of the committee serves for a period of 4 years 
and when this period has been completed, he must stand down for 1 
year before becoming eligible for reelection to the committee. 

The functions of the Committee of Lloyd’s extend to dealing with 
all matters affecting the general interests of Lloyd’s; for example, the 
provision and maintenance of suitable premises for the purpose of 
carrying on the business conducted at Lloyd’s; the laying down of 
conditions governing the admission of new underwriting members; 
the framing of rules relating to the stringent security requirements 
with which all underwriting members must comply apart from the 
statutory requirements imposed upon such members under the provi- 
sions of the British Insurance Companies Act 1958; and the mainte- 
nance of a system of worldwide shipping intelligence. 

It is also important to realize that the Committee of Lloyd’s cannot 
compel any underwriter to accept or reject any risk offered to him or to 
require him to write it at a particular rate. The committee cannot 
intervene so long as such transactions conform to the general rules of 
Lloyd’s. 

The chairman of Lloyd’s is elected by the Committee of Lloyd’s from 
among their 12 members and holds office for a period of 12 months 
commencing from January 1 of each year. 

I was elected an underwr iting member of Lloyd’s in 1936, and I am 
a marine underwriter. I was first elected a member of the Commit- 
tee of Lloyd’s in 1953, and became deputy-chairman of Lloyd’s in 
1958. I was elected chairman of Lloyd’s in 1959 and reelected for the 
year 1960. 
* The business of Lloyd's has as its origin the Coffee House which 

was kept by Edward Lloyd in the latter part of the 17th century. 
From that date until the year 1811, every underwriter operating at 
Lloyd’s was more or less free to conduct his business in any way he 
chose and there were in existence very few rules or regulations with 
which he was required to comply. 
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In the year 1811, a special committee which was at that time set up 
to consider what reforms were necessary for the future control of the 
business of Lloyd’s recommended that every underwriter at Lloyd’s 
should be required to become a party to a trust deed under which 
there was vested in the Committee of Lloyd’s legal power to manage 
its affairs. 

That document gave Lloyd’s its legal constitution and the trust deed 
of 1811 was the deed under which the affairs of Lloyd’s were managed 
by itscommittee until the year 1871. 

In 1871 an act—known as Lloyd’s Act 1871—was passed by Parlia- 
ment constituting the basic charter which has governed the operation 
of Lloyd’s up to the present day. 

The 1871 act sets out at le neth the basic regulations governing the 
operations of the individual members of L loyd’ s and it gives st: itutory 
authority for the all-important fundaments al principle ths at: 

(a) Every member of Lloyd’s must carry on his underwriting busi- 
ness solely for his own account and risk, and 

(b) He has unlimited liability in respect of all his insurance con- 
tracts. 

The 1871 act not only prescribed the fundamental basis upon 
which the individual underwriting members of Lloyd’s must con- 
duct their insurance business, but it also empowered the underwrit- 
ers at Lloyd’s to carry on in a corporate capacity the many manage- 
ment functions which had been carried on at Lloyd’s for well over 
a century previously. Thus there came into being the “Corpo- 

ration of Lloyd’s,” which does not itself grant insurances or under- 
take any underwriting business, but simply sees that the underwriters 
at Lloyd’s conform to the rules and regulations of the market place 
known as Lloyd’s. 

In addition, the Corporation of Lloyd’s owns property and deals 
generally with matters affecting the interests of Lloyd’s underwriters 
as a whole. 

By the early part of the present century the volume of nonmarine 
business transacted at Lloyd’s had reached the stage where it was 
considered that the provisions of the Lloyd’s Act of 1871 should be 
extended to include nonmarine business and this object was achieved 
by the passing of a second Lloyd’s Act in 1911. 

Since that date there have been two further Lloyd’s acts—one 
passed in 1925 and the other in 1951. These two acts amplified cer- 
tain of the provisions of the 1871 and 1911 acts but they did not in 
any way affect the fundamental constitution of Lloyd’s. A copy of 
“Lloyd’s Acts 1871 to 1951” is =e hed (exhibit A). 

(This exhibit begins at p. 6187. 

Special provisions regarding L loyd’s Underwriters appear in the 
British Insurance Companies Act 1958 (which consolidates the As- 
surance Companies Acts 1909 and 1946) and have as their origin the 
fact that the British Government have always recognized that. in- 
surance legislative requirements which are appropriate to insurance 
companies cannot be applied in respect of Lloyd’s Underwriters, 
owing to the fundamental difference in their constitution and meth- 
ods of operation. 

The fundamental requirements of the first schedule to this act 
are that all premiums received by each underwriter must be held in 
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trust for the payment of his underwriting liabilities under a for 
of trust deed approved by the Board of Trade (a British Governmer; 
department) and the Committee of Lloyd’s and he must submit hjs 
underwriting accounts annually to an audit test on a basis drawn Up 
by the Committee of Lloyd’s and approved by the Board of Trade 

Attached is a copy of the Insurance Companies Act 1958 (exhibit 
B). 

(These reports begin at p. 6295.) 

The stringent financial requirements with which every underwriting 
member of Lloyd’s has to comply are designed to insure that. the 
security afforded by a Lloyd’s policy is of the highest order, and the 
following comments deal briefly with the security which exists jy 
respect of insurance business transacted by Lloyd’s Underwriters: 


(A) UNLIMITED LIABILITY 


Under the constitution of Lloyd’s every underwriting member js 
liable up to the full extent of his private fortune in respect of the 
insurance obligations into which he enters—in other words, his lia. 
bility is unlimited. Before a person is admitted as an underwritin 
member of Lloyd’s, he has to satisfy the Committee of Lloyd’s that his 
financial position is such as to qualify him to undertake the liabilities 
he will incur under policies of insurance subscribed by him. 


(B) UNDERWRITING DEPOSITS 


Every underwriting member on his election is required to lodg 
with the Committee of Lloyd’s a deposit consisting of cash and/or 
approved investments as security for the fulfillment by him of his 
underwriting obligations. The amount of the deposit is fixed by the 
Committee of Lloyd’s according to the volume of insurance business 
the member proposes to conduct. 

The aggregate of the present market values of the deposits so lodged 
by underwriting members with the committee is over $95 million. 

The deposit furnished by each member is held in the name of the 
corporation of Lloyd’s under deeds of trust, which provide that the 
funds shall be solely available for the purpose of meeting his under 
writing liabilities at Lloyd’s. Should the member cease underwriting 
owing to death or resignation of membership, the deposit is not re- 
leased by the committee until they are satisfied that all his under- 
writing liabilities have been paid or provided for in a manner ap- 
proved by them. 


(C) PREMIUM INCOME LIMITS 


On election every underwriting member is required to undertake 
that the premium income attaching to each class of insurance busines 
he proposes to transact shall not in any year exceed a named sum, 
which is fixed by the committee. 

Steps are taken by the committee to insure that the premium in- 
come limits of each underwriter are strictly observed and, should they 
be exceeded in any year, the member may be called upon by the com- 
mittee to furnish additional security in respect of his underwriting 
obligations. 
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(D) PREMIUMS TRUST FUND 


Under the provisions of the British Insurance C ompanies Act, 1958, 
every underwriter is required to pay the whole of the premiums 
received by him in respect of his underwriting business into a trust 
fund under a deed of trust approved by the British Board of Trade. 

This trust deed provides that no moneys may be released from the 
premiums trust fund except for the purposes of paying: 

(a) Claims and expenses arising on policies of insurance sub- 
scribed by the underwriter; and 
(b) Profits earned on his underwriting business. 

In arriving at the amounts which may periodically be released to 
the underwriter in the skape of ascertained profits, full provision must 
be made for all outstanding liabilities attaching to his underwriting 
business calculated on a basis drawn up by the Committee of Lloyd’s 
and approved by the Board of Trade. 

It is further provided in the audit regulations of the Ae ommittee 
of Lloyd’s (as approved by the Br itish Board of Trade) that in 
respect of any given year of underwriting account no payment of 
profits thereon may be made out of the premiums trust fund until 
the expiration of a period of 2 years after the end of the year of 
account, and even at this stage full provision must (as already 
stated) be made for any outstanding liability attaching to the 
account. 

Every underwriting member is, on his election, required by the 
Committee of Lloyd’s to place to the credit of his premiums trust 
fund a sum which is fixed by the committee according to the volume 
of insurance business he proposes to conduct. 

This amount is additional to the funds which the member is re- 
quired to deposit with the Committee of Lloyd’s as security for the 
payment of his underwriting liabilities and it may be utilized at any 
time to meet claims and expenses. If, however, any part of the 
amount so placed by the underwriter to the credit of his premiums 
trust fund is used for this purpose, then it must be replaced before 
profits are distributed, so that this amount constitutes what is, in 
effect, a permanent reserve fund which must be held by the under- 
writer so long as he continues to carry on his underwriting business. 


(E) UNDERWRITING RESERVES 


In addition to the funds held by every underwriter in his Lloyd’s 
deposit and premiums trust fund, it is the general practice of Lloyd’s 
Underwriters to establish underwriting reserves out of the profits 
earned on their underwriting business. 

These reserves are held in the names of trustees whose consent must 
be obtained before the funds can be released other than for the pur- 
pose of meeting the underwriting liabilities of the members by whom 
they have been established. 


(F) NONMARINE GUARANTEES 


Every underwriting member transacting nonmarine insurance busi- 
ness is, under the regulations of the Committee of Lloyd’s, required 
to furnish each year a guarantee policy for the amount by which his 
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nonmarine premium income for that year is estimated to exceed the 
deposit lodged by him with the committee in respect of such busine 
These guarantee policies must be subscribed by other underwriting 
members of Lloyd’s in a form approved by the committee and the 
liability which each guarantor may assume in respect of each guar. 
anteed member is limited by regulations promulgated by the 
committee. 


(G) LLOYD’S CENTRAL FUND 


Since 1927, every underwriting member of Lloyd’s has been rp 
quired to contribute annually to a fund known as Lloyd’s central 
fund. The central fund is held in trust for the purpose of meeting 
the underwriting liabilities of any underwrfting member of Lloyd; 
should the assets constituting his premiums trust fund, underwriting 
reserves, personal fortune and Lloyd’s deposit prove to be insufficient 
to discharge such liabilities. 

The funds held in Lloyd’s central fund amount to several million 
pounds and they continue to increase year-by-year by reason of the 
annual contributions. 


(H) THE ANNUAL AUDIT 


Under the provisions of the British Insurance Companies Act, 1958 
every Lloyd’s underwriter is required to submit his underwriting 
accounts each year to an audit which must be conducted by an auditor 
approved by the Committee of Lloyd’s 

The annual audit is a most exacting test of solvency and the under. 
writer has to show in the audit that his underwriting assets (exclud- 
ing his personal fortune) are sufficient to meet his underwriting lia- 
bilities calculated on a formula drawn up by the Committee of Lloyd's 
and approved by the British Board of Trade. 

Should the accounts of an underwriter fail to reach the standard 
of security required by the audit, then he must provide additional 
funds to the extent necessary or cease underwriting. 

The regulations prescribing the basis upon which the audit test is 
to be conducted are reviewed annually by the committee in the light 
of conditions existing in the insurance market and, unless in special 
circumstances the committee direct otherwise, the ‘estimated liabil- 
ties attaching to the underwriting accounts for each year are deemed 
to be certain prescribed percentages of the premium income received 
by the underwriter in respect of the various classes of business he 
conducts—for example, marine, nonmarine, motor, aviation, and 90 
forth. 

These percentage reserves, which are subject to approval by the 
British Board of Trade, are fixed by the committee at a level which 
affords an ample margin of sec urity and the certificate which the 
auditor has to sign certifying in respect of each underwriter that 
his underwriting assets are sufficient to cover the whole of the liabili- 
ties attaching to his underwriting accounts, calculated on the basis 
laid down in the audit regulations, has to be in a form prescribed by 
the British Board of Trade. 

The annual audit of underwriters’ accounts was originally intro- 
duced by the Committee of Lloyd’s as a voluntary safeguard as far 
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back as 1908 and throughout the years and under ever-changing con- 
ditions it has proved to be the foundation upon which the unques- 
tioned security afforded by a Lloyd’s policy rests. 

The stringent basis upon which the Lloyd’s audit test is carried 
out each year is accepted for legislative and other purposes as con- 
stituting adequate evidence of the solvency of Lloyd’s underwriters. 

Under the provisions of the Insurance Companies Act, 1958 (whic h, 
in the case of Lloyd’s underwriters, reenacts the provisions of the 
Assurance Companies Acts of 1909 and 1946), global statements have 
to be lodged each year by the Committee of Lloyd’s with the British 
Board of Trade showing the extent of the insurance business con- 
ducted by Lloyd’s underwriters duri ing the preceding 12 months ended 
December 51. 

Separate statements have to be furnished in respect of the following 
classes of business, viz: 

(1) Marine and aviation. 

(2) Motor business within the United Kingdom. 

(3) Temporary life assurance business. 

(4) Other business, for example—nonmarine business. 

Global statements are filed annually by the Committee of Lloyd’s 
with the British Board of Trade which reflect the insurance business 
conducted by Lloyd’s underwriters during the preceding 12 months. 
In the case of temporary life assurance business, this relates solely to 
risks which do not have a longer duration than a period of 5 years. 
Attached are the statements filed with the board of trade for the year 
ended December 31, 1958, the last figures available (exhibit C). 

Reference has already been made to the requirement of the British 
Insurance Companies Act, 1958, under which every Lloyd’s under- 
writer is required to deposit all premiums received on business which 
he underwrites in a trust fund which is administered under a form 
of trust deed approved by the British Board of Trade. 

In pursuance of powers vested in the Committee of Lloyd’s the 
committee resolved in August 1939, at the outbreak of the war, when it 
appeared that business between our two countries might be seriously 
hampered by currency regulations or the difficulties of communica- 
tion, they decided that the trust and provisions of trust deeds relating 
thereto should stand varied and modified in such manner as to create a 
supplemental trust fund which would relate exclusively to premiums 
received on American business, and pursuant to this ‘resolution the 
American trust fund was created which is defined in the trust deed 
as meaning all premiums and other moneys payable to the under- 
writer in respect of American business and ail other assets transferred 
to the American trustee to be held as part of or for the purpose of 
the American trust fund of the underwriter and the investments and 
moneys for the time being representing the same. 

The instrument under which the American trust fund was created 
provides that all U.S.A. dollar premiums are subject to a trust in 
favor of American policyholders. The amount of the American 
trust fund is at present about $350 million. Of this figure, 98 percent 
is composed of cash and obligations of the U.S. Government or its 
agencies. 

In the past Lloyd’s underwriters have had and have welcomed 
investigations by representatives of State regulatory authorities and 
leading industrial concerns. The reports of these men have uni- 
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formly praised the Lloyd’s market for combining flexibility with yp. 
questioned financial security. 

Copies of these reports of the following men are attached hereto: 

Mr. B. R. Lancaster and Mr. R. B. Conrad, examiners of the Inspr. 
ance Department of Kentucky, our most recent visitors; Mr. William 
Bruce, the chief examiner of the Insurance Department of California: 
Mr. Alfred J. Bohlinger and Mr. Thomas C. Morrill of the State of 
New York Insurance Department; and Mr. Charles H. Groves, di. 
rector of insurance, the Colorado Fuel & Iron Corp. 

Lloyd’s underwriters are licensed in the States of Illinois and Kep. 
tucky. However, most of the insurances placed in the Lloyd’s market 
in favor of American assureds and reassureds are effected on a non- 
licensed or nonadmitted basis. 

This type of business has flowed to the Lloyd’s market over a long 
period of years because Lloyd’s underwriters, through their flexi. 
bility and adaptability, have been able to meet special needs of Ameri- 
can trade and commerce. The placement of these insurances in the 
Lloyd’s market does not refiect unfavorably on the admitted com- 
panies which provide by far the greater bulk of the insurance needs 
of the United States. 

Faced with the rapidly expanding economy of your country, the 
admitted market has carried the principal share of the burden of 
meeting domestic insurance requirements. 

Lloyd’s underwriters’ contribution, while important, and especially 
to us, has been largely supplemental to this main effort. 

As respects reinsurance, the ability to reinsure is an essential and 
integral aspect of the operation of American insurance companies, 
and the facilities of Lloyd’s underwriters are available to all types 
of companies without discrimination. Reinsured at Lloyd’s today 
are a wide variety of companies, large and small, stock and mutual, 
board and nonboard, and reciprocal. 

The largest and most reputable companies in every country of the 
world make a practice of reinsuring a substantial portion of their 
business with other insurers in order to achieve a spread of risk. The 
Lloyd’s market, because of its capacity and the international character 
of its business, has been able to meet the need of these companies for 
protection against insurance catastrophes. 

With respect to the smaller and newly organized companies, the 
availability of a responsible reinsurance market is perhaps of even 
greater importance since they do not have in some instances the capital 
structure which will permit them to develop a representative book of 
insurance business. 

Because of the traditional freedom of the Lloyd’s market and its 
availability to all without discrimination, there has been a tendency 
for Lloyd’s to become the principal insurance home of these smaller 
companies. These companies develop the experience and background 
which enable them to retain larger amounts of risk for their own ac- 
count and in time to look to their Lloyd’s reinsurers principally for 
protection against catastrophe risks. 

Generally speaking, the various States recognize the international 
character of reinsurance, and limitations are not placed upon the 
right of reinsured companies and their brokers freely to choose the 
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market which will best meet their requirements whether that market 
be admitted or nonadmitted. 

However, some complications do arise from the fact that a number 
of States do not permit credit to be taken for Lloyd’s reinsurance, 
and most companies reinsured at Lloyd’s are licensed in one or more 
of these States. A company must list its Lloyd’s reinsurance as a 
liability in its financial statement despite the fact that this rein- 
surance is fully collectible. 

The net effect is, therefore, that the reinsured company suffers a 
penalty because of its Lloyd’s reinsurance. ‘This difficulty arises in 
a number of ways but it perhaps might be best illustrated with re- 
spect to reserves established by the reinsured company for outstand- 
ing losses. ; 

Assume for the moment that the reinsured company is engaged in 
writing casualty insurances and one of its assureds has been involved 
in an automobile accident wherein it is estimated that the company 
will eventually be obligated to pay $100,000 to settle the claims of 
injured parties. ; 

Assume further that this company had carried a reinsurance treaty 
with Lloyd’s Underwriters whereunder 50 percent of this risk is re- 
insured. 

In its financial statement the company must establish a reserve of 
$100,000 against the outstanding claims. In the case of admitted 
reinsurance the company would, in effect, be permitted to reduce this 
reserve to $50,000. However, in the case of Lloyd’s reinsurance, it 
must carry the full reserve for its own account, despite the fact 
that in the final analysis Lloyd’s Underwriters will reimburse the re- 
insured company for 50 percent of the actual loss. 

The result of the disallowance of credit for Lloyd’s reinsurance is 
that the reinsured company is forced to tie up $100,000 of its free 
funds rather than $50,000 as would be the case if reinsurance has 
been carried with an admitted reinsurer, thereby limiting the ca- 
pacity of the reinsured company to write additional insurances. 

It must be apparent that such an approach on the question of credit 
for Lloyd’s reinsurance would have a tendency, if nothing further 
were done, to force the reinsured companies to place their reinsurance 
with admitted companies rather than with Lloyd’s Underwriters. 

In order to partially offset this disadvantage to the reinsured 
companies, Lloyd’s Underwriters have developed a practice where- 
by they advance at year end to reinsured companies in dollars an 
amount reflecting Lloyd’s share of the reinsured companies’ outstand- 
ing loss reserves. The reinsured companies are permitted to take 
credit for the amounts thus advanced. These advances are held by 
the reinsured company until the particular claim against which they 
have been advanced is paid. 

At that point the reinsured company reimburses itself for Lloyd’s 
underwriters’ share of the loss from the funds previously advanced, 
and in the event the actual cost of the case is less than the reserve 
estimate the unused portion of the funds is returned to Lloyd’s under- 
writers. 

The necessity of making such advances to reinsured companies 
throws a considerable burden on Lloyd’s underwriters, particularly 
when it is realized that these funds yield no return to underwriters in 
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the way of investment return and are outstanding for long periods 
of time prior to the date when they are actually utilized to reimbur se 
the reinsured company for paid losses. 

This problem is particularly acute with respect to casualty insur. 
ances where the disposition of claims can involve very long periods 
of time. ‘There are on record some cases where reinsured companies 
are still holding substantial amounts of money advanced to them by 
Lloyd’s underwriters as long ago as 1935. 

The extent of this burden on Lloyd’s underwriters can be judged 
by the fact that there are outstanding advances to reinsured companies 
at the present time from Lloyd’s ‘underwriters to an amount esti. 
mated to be in excess of $40 million. 

It is to be hoped that the States which do not at present permit 
credit for Lloyd’s reinsurance will eventually change their outlook 
and that the question of credit for reinsurance will turn not on whether 
the reinsurer is admitted in a particular State but, rather, on whether 
the reinsurer is in a position to meet his financial obligations. 

In this respect the financial stability of a Lloyd’s policy iS unques- 
tioned and perhaps there can be no greater recognition of this fact 
than that the leading American insurance companies make the freest 
use of the Lloyd’s market in obtaining protection against catastrophes 
which could substantially affect their financial structure. 

Quite apart from reinsurance, Lloyd’s underwriters have also over 
a long period of years offered to American assureds and their brokers 
the facilities available in the Lloyd’s market. Other witnesses have 

testified to the various types of direct insurances effected with Lloyd's 
underwriters; for example, capacity lines and lines in which admitted 
insurers are not interested. 

It would serve no purpose for me to dwell upon them at any length. 
However, I would like to make particular reference to Lloyd’s under- 
writers’ activity in the development of new kinds of insurances, 

Lloyd’s origin as a market for marine insurance is well known, 
as are its contributions to the marine and aviation field. However, 
in the nonmarine field there are many classes of insurance pioneered 
at Lloyd’s which are today household words in the insurance world, 

Among them are bankers blanket bonds, use and occupancy insur- 
ance, jewelers block policies, burglary and theft insurance, house- 
holders comprehensive policies, and all-risk insurance on private 
jewelry. 

The history of the development of these various forms reveals that 
they were often pioneered in spite of vigorous objections of other 
insurers. Later, when it had been shown by Lloyd’s experience that 
the underwriting could be done on a profitable basis, these very in- 
surers have undertaken the writing of these classes of business. 

Within recent times, there have been certain criticisms leveled at 
Lloyd’s underwriters for the writing of deductible insurances and 
so-called package policies in favor of ‘American assureds seeking such 
coverages and it is of interest to note that these insurances are now 
being written more freely every day by the admitted companies. 

The various States generally seem to recognize the international 
character of marine and aviation insurance, and brokers representing 
assureds are permitted to approach the market of their own choosing. 

Tiowever, in the nonmarine field the States seem to take quite a 
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different approach as represented by the so-called surplus line laws. 
The basic theory of these laws is that a broker licensed by a surplus 
line State will be permitted to effect insurances in the nonadmitted 
market for his client only in those cases where there is not an available 
admitted market. 

The State laws reflect a variety of tests for determining whether or 
not an admitted market is available, but one point is clear under all 
these laws, namely, that a broker may not place insurance in the non- 
admitted market simply because the nonadmitted insurer is prepared 
to write the insurance for a lower premium than that offered by ad- 
mitted companies. 

The various States also recognize that while restrictions may be 
imposed upon the right of a broker to approach the nonadmitted in- 
surance market, nevertheless the assured is himself free to do so. 

I understand that many large industrial concerns in the United 
States have utilized this channel to the nonadmitted insurance market, 
but that, in practice, this channel is not readily available to smaller 
assureds. 

The public policy of the various States with respect to the place- 
ment of nonmarine insurances with nonadmitted insurers has been 
expressed in the surplus line laws. It is not the province of Lloyd’s 
to question this stated policy. 

However, there is a tendency toward more and more restrictions 
both in the surplus line field and as respects the assured’s right to 
effect. insurances directly in the nonadmitted market. We would be 
hopeful that these restrictions would not be pressed to the extent that 
the assureds would be deprived of the benefits offered by insurances in 
the Lloyd’s market. 

It is sometimes stated that Lloyd’s underwriters engage in unfair 
competition with the admitted companies. The problem we have al- 
ways faced in attempting to analyze the validity of such statements 
is the question of what constitutes unfair competition. 

We do not believe that in the writing of insurances at rates repre- 
senting a saving to assureds and on forms specially tailored to meet 
the needs of particular assureds represents unfair competition. More 
specifically, it is sometimes stated that Lloyd’s underwriters are able 
to undercut the rates of admitted companies because we do not bear 
a fair share of the cost of taxation and regulation. I must tell you 
that Lloyd’s underwriters have been met with the same criticism by 
corporate insurers in other parts of the world where Lloyd’s are 
licensed insurers. A particular instance of that is in Canada. 

The fact is that because of the nature of the Lloyd’s organization, 
Lloyd’s underwriters are in a position to offer a product. peculiarly 
adapted to the needs of assureds and at a cost in terms of overhead 
lower than corporate insurers. This saving is passed on to assureds, 
and I must say we have heard remarkably few complaints from them. 

I would like to comment particularly in the statements which have 
been made that Lloyd’s underwriters do not bear a fair share of the 
burden of taxation on their insurances in favor of U.S. assureds. 
These statements show a complete misunderstanding of the position 
which exists. Lloyd’s insurances in favor of U.S. assureds carry 
heavier taxation than that borne by admitted insurers. 
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The Federal Government imposes a 4-percent stamp tax on grog 
premiums of most insurances effected with nonadmitted insurers such 
as Lloyd’s underwriters. This tax has been referred to in these hear. 
ings as nominal. However, it is in fact, a very heavy tax since it jg 
payable even where the insurance results in a loss rather than a profit 
and even where the insurance is canceled the day after it is written, 

I have had my attorneys make an analysis of statistical publications 
in the insurance field, and this reveals that over a period of 20 years 
admitted insurers have paid approximately 114 percent of their est. 
mated gross premiums to the Federal Government. 

These same publications also indicate that if the taxes paid by ad. 
mitted companies to the Federal and State Governments were aggre. 
gated, they would represent not more than 4 percent of the estimated 
gross premiums of the admitted companies. 

Quite apart from the 4-percent stamp tax imposed by the Federal 
Government on insurances effected with Lloyd’s underwriters, some 
45 States now have surplus line statutes which impose a tax on surplus 
line brokers effecting insurances with nonadmitted insurers. Thes 
taxes range from 2 to 6 percent of the premium. 

Finally, a majority of States—and the list is growing yearly—in- 
pose a duty on an assured who effects insurance with nonadmitted in. 
surers without the intermediation of a surplus line broker in his State 
to withhold a tax on premiums at a rate usually the same as the sur. 
plus line rate. 

The tax burdens on Lloyd’s insurances are therefore substantially 
in excess of those placed upon admitted companies and it is clear that 
Lloyd’s ability to offer competitive insurances is not based upon any 
tax advantage. 

In summary, I would say that we at Lloyd’s take great pride in the 
contributions we have been able to make to the American insurance 
scene and to the strengthening of the bonds between our two great 
countries. From our point of view, I can assure you we stand ready 
to continue to make our facilities freely available to American as- 
sureds and reassureds. 

We hope that as the result of this investigation there will not be 
either on a State or Federal level further restrictions imposed upon 
the right of access of American assureds to the Lloyd’s market. 

That, Senator, completes my statement. 

One further document which I thought might be of interest to you 
is a picture which appears on the back of a brochure which is being 
handed out in connection with our exhibit in New York which shows 
the actual underwriting room at Lloyd’s and the desks at which the 
underwriters conduct their business, and which shows the queues of 
insurance brokers who are lining up to place their business with the 
underwriters. 

Senator O’Manonry. Thank you very much, Mr. Grover. I shall 
now ask the chief counsel for our group, Mr. McHugh, if he has any 
questions to ask. 

Mr. McHveu. I do, Senator. 

Mr. Grover, at the outset, in order that we may get a clearer pictur 
of just how significant is Lloyd’s business in the United States, can 
you give the subcommittee some approximation of what the total dollar 
premiums are that Lloyd’s receives from American business, both 
direct and by way of reinsurance? 
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Mr. Grover. I think, Mr. McHugh, I can give you an approximate 
estimate. I would say that it is in “the region of $400 million. 

Of that, I cannot tell you how much is direct and how much is 
reinsurance, but it is important to remember that of that figure, 
which seems a fairly considerable sum, much of it is in respect of 
catastrophe business and a great deal is also business which the ad- 
mitted companies are not willing themselves to accept. 

Mr. McHucu. Would you have any idea of approximately what 
portion of that is written as surplus line insurance ? 

Mr. Grover. I don’t think, Mr. McHugh, I can tell you that figure. 
It might be that I could find it out for you, but I am afraid I can’t, 
of my own knowledge, g give you the answer to it. 

Mr. McHven. I was just wondering whether or not your reinsur- 
ance business, as against your direct business, would it be 50 50, or 
do you have any idea ? 

Mr. Grover. I would have thought, Mr. McHugh, that there was 
a greater preponderance of reinsuranc e business than direct business. 
Mr. Lynch tells me that from estimates which we have endeavored to 
make, we do think it is approximately 50-50, or possibly 60-40, in 
favor of reinsurance. 

But I think, Mr. McHugh, although the $400 million sounds like 
a fairly subst: untial sum, when related to the total premium writings 
of the admitted companies, I believe it is something well under 2 
percent. 7 ‘ 

Mr. McHven. Can you give the subcommittee some idea of what 
percentage this vane million of business would represent of L loyd’s 
total business ? 

Mr. Grover. I would say about 50 percent. I was basing my figures 
on the annual returns which we make to our British Board of Trade, 
and that would indicate that $400 million would be about 50 percent 
of the total. 

Mr. McHven. I notice from reading your statement that Lloyd’s 
has become licensed as an admitted carrier in two States, Llinois ‘and 
Kentucky. 

But I understand that Lloyd’s underwriters in those two States 
have been willing to subject themselves to all the rules and regula- 
tions of the two States, and meet all of the requirements of financial 
solvency prescribed by those States. 

Would Lloyd’s be willing to make the same undertaking with refer- 
ence to the remaining States? 

Mr. Grover. Perhaps, Mr. McHugh, I could answer that question 
by explaining how it was we came to be licensed in the two States of 
Illinois and Kentucky. 

Many years ago, in 1927, there were certain syndicates who were 
conducting business in Illinois. and at a later stage, I think in 1937, 
when Lloyd’ s underwriters were required to become licensed there, 
we sought to become licensed. 

Shortly afterward, we decided to seek licensing in Kentucky, but 
at the invitation of the Kentuc ky insurance commissioner, himself. 

We have from time to time given consideration to the question of 
whether we should seek to become licensed in other St: ites, but par- 
ticularly after the South Eastern Underwriters case and the passing of 
the McCarran Act, the States laid down requirements of filing forms 
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and rates which would have made it impossible for Lloyd’s, as it wa; 
presently constituted, to comply; and we, therefore, never soug}; 
admission in those States. 

Mr. McHveu. In the States of Illinois and Kentucky, the ty, 
States in question that have adopted the model rate law, is Lloyd; 
able to operate successfully on an admitted basis under those laws? 

Mr. Grover. I think, Mr. McHugh, the answer to that is that yy 
do file rates in respect of certain classes of business in both of thog 
States, but that we also operate on a surplus line basis even in ox 
of the States where we are admitted. 

Mr. McHueu. In the two States where you are admitted, then, 
understand it is possible for Lloyd’s, even though it doesn’t meet the 
forms and rates requirements of the State laws with reference to fir 
and casualty business, nevertheless Lloyd’s can accept risks and pla 
that volume with the underwriters as a surplus line carrier; is tha 
correct ? 

Mr. Grover. That is correct with respect to Illinois. 

Mr. McHueu. Wouldn’t this appear to give Lloyd’s a rather sub. 
stantial competitive advantage over American companies which ar 
operating in those States, where the only basis on which the Americay 
companies can obtain that business is to meet the requirements of the 
State laws with reference to rules, rates, and performance; whereas 
Lloyd’s, on the other hand, if it is not able to meet those requirements, 
nonetheless can place the business abroad as a surplus line operator! 

Mr. Grover. I wasn’t trying to make that point, Mr. McHugh. 


I was trying to make the point that quite an amount of the busines ! 


which flows to Lloyd’s from particularly Illinois is business which 
the admitted companies, themselves, don’t wish to write. 

In respect of licensed writings, we do have to file rates with respect 
to certain classes of business which conform to the pattern of the 
admitted companies themselves. 

Mr. McHvuen. With reference to this business, then, nevertheless 
it is true, I understand, that Lloyd’s is in the position of obtaining 
certain business as an admitted carrier? 

Mr. Grover. Yes. 

Mr. McHueu. Meeting all the forms and rate regulations of the 
States? 

Mr. Grover. Yes. 

Mr. McHvuen. And at the same time it is able, if it doesn’t have 
the forms that are approved for those class of risks, nevertheless to 
offer that same risk to its underwriters abroad as a surplus line type 
of insurance; is that correct ? 

Mr. Grover. Perhaps I could ask Mr. Lynch if he would answer 
that question, because I think he might be able to throw a little 
more light on it than I can. 

Mr. Lynou. I think the position, Mr. McHugh, is that in Ken- 
tucky Lloyd’s only writes fully licensed business that is in complete 
accord with the normal type of regulations we have under the All- 
Industry bills. 

There will be a complete filing of all rates and forms. 

In Illinois, there is somewhat an unusual position in that Lloyd’ 
writes insurances as a fully licensed insurer, but, in addition, it was 
found that there was a need for a surplus market quite apart from 
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the fully licensed market, and Lloyd’s will write, as well, as a surplus 
line insurer on I]linois business. 

So you do have in Illinois both writings. 

Mr. McHveu. In Kentucky, I understand, Lloyd’s is not placing 
any business abroad as a surplus line carrier? 

Mr. Lyncu. No. All business is written on a fully licensed basis 
in Kentucky. 

Mr. McHveu. In connection with the business done in Illinois, 
where it is placed abroad under the surplus line laws, in connection 
with that business must there first be a showing that no available 
market exists ? 

Mr. Grover. Yes. 

Mr. Lyncu. Yes, there are normal surplus line procedures. In 
other words, it would have to be demonstrated that there was not an 
available admitted market. 

Mr. McHvueu. I was a little confused from reading the Illinois 
report on this subject, because I had the impression that the only 
requirement that must be met is that the attorney in fact has to merely 
assert that the business, before it can be placed abroad as a surplus 
line risk, cannot be written by the underwriters at Lloyd’s as admitted 
business. 

Mr. Lyncu. Frankly, I don’t, myself, understand that to be the 
position on Illinois. It is something that we would want to discuss, 
I think, with the attorney in fact in Illinois, if you would like to ex- 
plore that further. But it was my understanding that it is a normal 
surplus line procedure. 

That is, there must not be an available market among the licensed 
carriers, and then the placement in the nonadmitted market is per- 
mitted. 

Mr. McHven. In other words, before it can be placed as a surplus 
line risk, it must meet all of the normal tests and requirements of the 
Illinois law with reference to surplus line insurance ? 

Mr. Lyncu. Yes, that is certainly my understanding of it, and, as 
I say, if you want us to explore it further, we would be very happy to. 

Mr. Grover. Mr. McHugh, the business has to, in fact, be turned 
down by the admitted companies before the attorney in fact can even 
give permission for it to be sent to Lloyd’s. 

Mr. McHven. Would it be sufficient, though, that it be turned down 
by the Lloyd’s underwriters as admitted business, and does that meet 
the requirements of the law ? 

Mr. Grover. No, I don’t think that would meet the requirements of 
the law, Mr. McHugh. 

Mr. McHvau. AsI say, I was a little confused. 

Mr. Grover. Yes. 

Mr. McHveu. From reading the report, because that was the im- 
pression, at least that I had. 

Senator O’Manonery. Do I understand, Mr. McHugh, that you had 
the impression that the rejection could be by a Lloyd’s underwriter, 
although it is anonadmitted insurer ? 

Mr. McHucu. The rejection would be made by the attorney in fact 
in Illinois for Lloyd’s in connection with Lloyd’s business as an ad- 
mitted insurer ? 
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Senator O’Manonry. Is it clear from the law that the rejectig, 
must be by an admitted insurer ? 

Mr. McHveu. That is the purpose of the surplus line law, Senator, 
that they must assert that at least—the laws vary. Some States requin 
a specific number of rejections. Others say you must show in an aff. 
davit that the majority of the American market does not wish to take 
it. 

Senator O’Manoney. If that is the purpose of the law, would j 
not follow that a rejection by a Lloyd’s broker would not be sufficient! 

Mr. McHveu. I would think that is correct, Senator. 

Mr. Grover, with reference to the situation in Illinois and Kentucky, 
where you are doing business on an admitted b: asis, do you find that 
the rules and rates requirements are unduly restrictive of L loyd’s abil. 
ity to operate ? 

Mr. Grover. I think they do restrict us, certainly, Mr. McHugh. 

Mr. McHven. I have noticed that you have referred to the ability 
of Lloyd’s to introduce certain new types of coverages, and it appears 
that some of those coverages are now being accepted ‘here in the Ameri- 
can market. 

I am concerned about the competitive situation that Lloyd's finds 
itself in, in connection with the difficulty of getting acceptance for 
these kinds of risks. 

I am wondering if Lloyd’s, because of the fact that it can oper: 
as a surplus line carrier, isn’t in a preferred position in many rea 
to American companies. In other words, with reference to some of 
these package risks where American companies are having difliculty 
getting them approved under the rating laws, Lloyd’s is experiencing 
the same difficulties. 

Nevertheless, if you find it impossible to meet the requirements of the 
laws with reference to that, you can obtain that business through 
your surplus line brokers, can you not ? 

Mr. Grover. I think if it is the type of risk which the admitted com- 
panies are not able to write, then it becomes surplus line business, and, 
therefore, it could find its way into Lloyd’s. 

Mr. McHueu. It is very possible, is it not, that a good bit of this 
business which American companies are having difficulty at that 
moment getting accepted or approved by the insurance commissioners 
is business which brokers could assert is not available at that time in 
the American market, and, therefore, could be placed with you asa 
surplus line carrier? 

Mr. Lyneu. I think the answer to this is yes, Mr. McHugh. 

But, of course, I don’t know that it follows that the inability or 
unwillingness of the American companies to write these particular 
forms is based completely on the position under the State laws. 

As the chairman indicated in his statement, several years ago there 
was considerable criticism directed at Lloyd’s in connection with the 
writing of deductible insurances and package policies. 

We find that today the companies are writing these policies more 
and more. I mean they have been able to make filings and have them 
approved. 

If you take a State, for example, such as California, where there isa 
minimum of rate and form regulation, you nevertheless still find that 
there is a very active surplus line market. 
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I think you have already had representatives of the California 
Surplus Line Association testify, and in point of actual fact, the 
surplus line premium in California approximates some $25 million 
a year. 

The only point Iam making, of course, is that even ina State where 
there are liberal procedures as far as the form filings for admitted 
companies are concerned, nevertheless it has still been found necessary 
to place a considerab] > amount of business in the nonadmitted market 
under surplus line procedures. 

Mr. McHven. Asa specific case in point, I understand that in Ken- 
tucky back in 1955 or 1956, this problem did come up where an Amer- 
ican company attempting to write deductible insurance was not ap- 
proved by the insurance commissioner for that type of policy, whereas 
at the very same time for the same class of either deductible or excess 
of loss insurance, the insurance commissioner was approving the 
writing of this business by Lloyd’s as surplus line insurance. 

Mr. Lyncn. This would not have been in Kentucky, Mr. McHugh. 
I mean the only business written by Lloyd’s in Kentucky is on a fully 
licensed basis. There is no surplus line writing by Lloyd’s of Kentucky 
risks whatsoever. It is fully licensed. 

Mr. McHven. Hasthisalways been true ? 

Mr. Lynen. This has always been true. 

Mr. McHveu. In Kentucky ¢ 

Mr. Lynen. This has always been true. 

Mr. McHven. In Kentucky, have you always been able to write 
deductible or excess loss insurance ¢ 

Mr. Lyncu. We have had complications in Kentucky with those 
types of insurances, just as have certain segments of the admitted mar- 
ket that were interested in writing those particular classes of business. 

Mr. McHven. In other words, you are saying that in Kentucky you 
were subject to the same rules and regulations that the commission 
established for determining whether or not such 

Mr. Lyncu. That is correct. 

Mr. McHvait (continuing). Insurance met the requirements of the 
law @ 

Mr. Lyncu. That is correct. 

Mr. McHueu. I was also very much interested, Mr. Grover, in your 
explanation in the early part of your paper concerning the type of 
competition that exists among the various syndicates in Lloyd's. 

Do I understand by that that a London broker in attempting to ob- 
tain coverage at a particular rate can go into Lloyd’s and shop among 
the different syndicates for the same kind of risk and possibly get a 
different rate for the same kind of coverage ? 

Mr. Grover. Yes, that is perfectly true, Mr. McHugh. 

Mr. McHuen. And does that, in fact, happen ? 

Mr. Grover. Yes, it happens every day. 

A broker may, before he sets out on placing a large risk, approach 
four or even five of the leading syndicates to try and ascertain what 
rate they would quote, and when he has found the level of the general 
pattern of rates, he then decides who to get to start the risk off. And 
it is then his job to go to other syndicates to obtain contributions from 
them until he has completed his risk. 
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But it is certainly common practice every day for a broker to ap. 
a several underwriters before he decides whom to place hig 

usiness with. 

Mr. McHveu. Once he approaches a broker or an underwriter in q 
particular syndicate, and he gets a price, and if the risk is taken by 
that syndicate, the first writer becomes known as 

Mr. Grover. He becomes the leader. 

Mr. McHueu. Knownas the leader ? 

_Mr. Grover. Yes. 

Mr. McHucu. Does that mean that the balance of that risk would be 
placed in the same syndicate in which that underwriter belongs ? 

Mr. Grover. No, not necessarily at all, Mr. McHugh. It would 
mean that that particular syndicate would lead the risk at the rate 
they quoted, and they would take what proportion of risk they felt 
was appropriate, and the broker would then take his slip away to 
other underwriters. ; 

If they thought the rate was one which they thought was fair, they 
would also take a proportion of the risk, and he would go throughout 
the market until he had completed it. 

But the rate pattern would be set by the leading syndicate, and each 
individual underwriter would be free to say whether or not he was 
prepared to follow at the rate which had been quoted by the leading 
underwriter. : 

Mr. McHueu. If I understand your statement correctly, then, it is 
possible for an underwriter at Lloyd’s at a particular time to establish 
a price in connection with a particular risk, depending upon what he 
considers, among other things, to be the severity of competition he is 
facing, and to fix that price, and possibly a week or two later for the 
same kind of coverage he could offer a different rate for the same kind 
of risk ¢ 

Mr. Grover. Oh, yes, indeed. 

Mr. McHueu. Do you find that this kind of flexibility and this re- 
sponse to competition with reference to the setting of rates isa 
healthy thing ? 

Mr. Grover. We find it an exceedingly healthy thing to know that 
whatever rate you quote, there is some competitor waiting who might 

well do better and take the business from you. 

We find that a very healthy way of doing business, Mr. McHugh. 

Mr. McHueu. I would assume that upon this basis, then, the under- 
writer in making his rate is not necessarily guided by the past expe 
rience. In other words, he must make an elaborate statistical showing 
to justify the determination of that rate, is that correct ? 

Mr. Grover. Every underwriter does maintain a fairly elaborate 
statistical record, and if a particular risk had an adverse experience, 
it would undoubtedly guide him in the rate that he quoted for the re 
newal of that risk. But, of course, there are many risks which ar 
coming to him for the first time, and he has got to try to base his rate 
on his own experience in similar types of business which he has ac- 
cepted from other sources in the past. 

Mr. McHueu. In other words, for the purpose of determining that 
rate, his past experience, his statistics, are merely one factor which he 
takes into account ? 

Mr. Grover. Yes. 
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Mr. McHwueu. And if he wants, for reasons of his own underwrit- 
ing judgment, to ignore that past experience, he may do so? 

Mr. Grover. Yes, he is free to do so, but there is one overriding 
principle, and that, is that every underwriter who is conducting busi- 
ness at Lloyd’s is in there to make a profit for his syndicate. 

If he is rash enough to accept too large a proportion of bad risks 
at the wrong rate, he will find himself out of a job in due course be- 
cause the members of his syndicate, instead of earning profits, will 
make losses, and they will be resigning from that syndicate and seek- 
ing to become admitted in another one which is being conducted on a 
more profitable basis. 

That is a very great safeguard, I think, in preventing rash and in- 
discriminate underwriting. 

Senator O’Manoney. May I interrupt at that point ? 

You say that the operations must result in a profit to the syndicate? 

Mr. Grover. Yes. 

Senator O’Manoney. So each underwriter has an objective not only 
of making a profit for himself, but of making a profit for his 
syndicate ¢ 
' Mr. Grover. Senator, perhaps I should explain that although the 
individual underwriting members are grouped together in syndicates, 
in practice one man has the right to accept business on their behalf. 

The syndicate agent appoints the active underwriter, whose job it 
is to sit in the underwriting room every day, making up his mind what 
risks to accept on behalf of the whole of the syndicate, and really the 
fortunes of the individual members are 

Senator O’Manoney. But even his decision is not obligatory upon 
all the individual members of the syndicate 4 

Mr. Grover. Oh, yes, it is. They leave themselves entirely in the 
hands of the man who is appointed by their underwriting agent to con- 
duct the underwriting business for them. They have no say whatever 
in the individual risks that are accepted. 

Senator O’Manonry. You testified that there are about 300 
syndicates ? 

Mr. Grover. Yes. 

Senator O’Manoney. And 4,700 underwriting members ? 

Mr. Grover. . Yes, 4,700 individual underwriting members. 

Senator O’Manonry. How many members are in a syndicate, on the 
average ? 

Mr. Grover. Well, they vary in size, Senator, from 400 in the case 
of the large ones, down to as small as 10 or 12 in the case of the very 
small ones. 

Senator O’Manonery. The head of a syndicate is a man who holds 
a very responsible position ? 

Mr. Grover. Yes, he does. 

Senator O’Manoney. You say his judgment in accepting a risk is 
obligatory upon the members of the syndicate? 

Mr. Grover. Yes. 

Senator O’Manoney. They cannot decline to participate? 

Mr. Grover. No. They are committed to every risk which the un- 
derwriter accepts on their behalf; they have to take a stated 
proportion. 

Senator O’Manoney. A stated proportion? 
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Mr. Grover. A fixed proportion of every risk which is undertake, 
by the syndicate is for each individual member of the Syndicate’s 
account. It is a fixed proportion in respect of every single risk hp 
writes. 

Senator O’Manonry. A single underwriter, then, is not able to 
decide for himself whether his share in the risk shall be large or 
small ¢ 

Mr. Grover. No, he is not. 

Senator O’Manoney. I don’t want to go further now, but I do wan; 
to ask you before the end of the morning about the elements of com. 
petition which you have set forth in your statement. It is a mog 
interesting subject to me, 

You may proceed, Mr. McHugh. 

Mr. McHveun. Right on the | point that Senator O’Mahoney is pr. 
ferring to, then, Mr. Grover, if I understand correctly your descrip. 
tion of the operations of the pricing mechanism in Britain as cop. 
trasted with this country—and this is probably the fundamenty] 
problem of ‘this subcommittee in determining whe is the best op. 
proach to regulation—would you say that in Great Britain, as judged 
by the experience of Lloyd’s, rates are for the most part fixed by the 
individual underwriter upon a basis of competitive factors w hich take 
into account his own judgment concerning the underwriting perils 
involved and the value of the risk; whereas here in the United States, 
for the most part under the State rating laws, rates are filed by the 
insurance companies subject to approv: al by the insurance commis. 
sioners, not permitting that flexibility whic h competition apparently 
provides i in Great Britain ? 

Mr. Grover. Mr. McHugh, in Great Britain we have to distinguish 
between the big tariff companies which have what, I suppose, cor. 
responds to your filing of rates, although they don’t have to file them 
with any particular insurance commissioner, but the tariff companies 
themselves only accept certain classes of business on certain rates, 

And in many cases where the amount to be covered is a substantial 
one, Lloyd’s underwriters do follow on the same rates for a propor: 
tion of the risk, which is in every case led by the tariff companies. 

But within the Lloyd’s market, itself, underwriters are perfectly 
free to compete on any rates they like for individual risks. They ar 
not, sir, bound by any tariff scale at all. 

Mr. McHven. I assume, then, too, from your description of the 
financial securities which are required in Lloyd’ s, that the principal 
thrust of protection of the public, then, is upon the safeguards for 
solvency ? 

Mr. Grover. Undoubtedly. 

It is absolutely the cornerstone of our underwriting. It is our 
ability to show that at the end of each year each underwriter i 


solvent, and it is a most stringent audit test and has stood the tes ' 


of years, and it is being tightened up from time to time as a result 
of things which happen in the insurance market which make cond: 
tions appear different. 

Those regulations can be changed from time to time and are changel 
from time to time. 
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Mr. McHuen. Mr. Grover, is it true that over the years, as a re- 
sult of these stringent financial regulations, no claim has ever been 
refused or denied by Lloyd’s because of solvency in any sense? 

Mr. Grover. Certainly, I think it is true to say that no valid claim 
has ever failed to be met by Lloyd’s underwriters. 

Mr. McHueun. This is not to say, however, that individual under- 
writers at various times have not become insolvent or gone bankrupt? 

Mr. Grover. No, that is perfectly true, Mr. McHugh. From time 
to time for various reasons some individual member may not be able 
to meet his underwriting commitments, and in that case recourse is 
had to this chain of security which I outlined. 

His deposit, which is available, and which is left with the Com- 
mittee of Lloyd’s in trust for his underwriting commitments, is 
utilized to meet those liabilities before any other creditor can have 
any claim on them. 

In most cases that deposit has been sufficient to cover any loss of 
the individual member. 

But if that were not so, then this other chain of security which I 
outlined to you this morning comes into play, and the last resort of 
all is to the central fund, on which I may say there have been prac- 
tically no claims since I can remember. 

So it does show that there is a very ample chain of security before 
even that is touched. 

Mr. McHuen. Mr. Grover, in the State of California where the 
approach to rate regulation is apparently somewhat similar to what 
you have in Great Britain in Lloyd’s—you are not confronted with 
these difficulties of the State rating laws—why, in California, would 
Lloyd’s not seek to become admitted as a regularly licensed carrier? 

Mr. Grover. I think, Mr. McHugh, we already receive a greater 
volume of premium on a nonadmitted basis from California than 
from any other State in this country, and I think that the syndicates 
have found that an acceptable arrangement, and have not found it 
necessary to apply for admission there. 

Mr. McHvueu. But that is only with reference to the kind of 
business: 

Mr. Grover. Surplus 

Mr. McHvueu (continuing). Which the American companies are 
not willing to take ? 

Mr. Grover. Either the classes of business or the fact that capacity 
of that particular business is not available in the State. 

I think for either reason it comes to Lloyd’s. But I think the fact 
of the matter is that most of the business that flows to Lloyd’s from 
California is the type of business which the admitted companies don’t 
want and, therefore, treat as surplus line. 

Mr. McHveu. That is true, but I am a little bit at a loss to under- 
stand why Lloyd’s would not want to obtain in California the kind 
of business that is available to the admitted carriers, inasmuch as in 
competing for that kind of business, you are not restricted by these 
provisions of the rating laws? 

Mr. Grover. Perhaps I might ask Mr. Lynch if he could throw 
some light on that particular point, Mr. McHugh, because I think 


he is much more conversant with the particular law of California than 
Tam. 
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Mr. Lyncu. I think the point, Mr. McHugh, would be that if 
question were involved of Lloyd’s considering a licensing in further 
States in this country, it couldn’t very well be done on a piecemeal 
basis. 

California happens to be quite unusual in that it does have a rather 
liberal rate regulatory law, but in the other States, the nature of their 
regulation is such that it would be very difficult for Lloyd’s to cop. 
tinue in its present method of operation and meet these filing require. 
ments. 

Beyond this, you will find that in most States it would probably 

take rather substantial legislation and revision of existing codes to 
permit licensing by Lloyd’s. 

Lloyd’s history, even in Kentucky and Illinois, has indicated that 
their efforts to obtain a license status haven’t always been generally 
applauded. The Lloyd’s licensing in Kentucky and Illinois in both 
States was attacked at various times by the admitted companies, 

Mr. McHveu. But you did succeed in getting admitted ? 

Mr. Lyncu. Lloyd’s did succeed in maintaining the licenses jp 
those States. 

Mr. McHven. If invited by the insurance commissioners in these 
other States to come in as a licensed carrier, the same as you did in 
Kentucky, would Lloyd’s be willing to do so? 

Mr. Lyncu. I don't know. I imagine Lloyd’s would probably look 
to us for some recommendation on the point, ‘I would think. I am not 
attempting to evade the question, but I think it would depend ona 
great many factors. I mean, again, it would depend on the nature of 
the regulatory laws within the States. 

It might also depend, to some extent, on questions of whether there 
would be a tendency for Lloyd’s deposits to be separated around the 
country or whether it would be possible to maintain a single fund, or 
something of this sort. 

It is something that we have not been confronted with in recent 
years, and I think it would take an awful lot of study on our part be- 
fore we could make a recommendation to the chairman on it. 

Mr. McHven. Can you tell us with reference to the licenses in Ken- 
tucky and Tilinoia, how many syndicates of Lloyd’s are covered by the 
license, say, in Kentucky ? 

Mr. Lyncu. It is all of the nonmarine syndicates. Now, how many 
there are in number, frankly, I don’t have the figure available at the 
moment, but we could cer tainly obtain it for you. 

Mr. McHveu. In other words, all the syndicates but marine? 

Mr. Grover. All syndicates who are conducting nonmarine business 
at Lloyd’s are licensed to do business in Kentucky. 

But there are specialized syndicates who deal only in marine avia- 
tion and motor who would not be licensed to do business in Kentucky. 

Mr. McHvueu. Would the same thing be true of Illinois ? 

Mr. Grover. I would say it is, isn’t it? 

Mr. Lyncn. The same is true in Illinois. 

Mr. Grover. I think it is the same in both States. 

Senator O’Manoney. Licensed by whom? 

Mr. MclIiven. Licensed by the two States, Senator; in this case, 
Tllinois and Kentucky. 
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Mr. Lyncu. That is right, by the insurance departments of those 

‘ Ss, 
oe O’Manoney. Does Lloyd’s make any distinction between 
its syndicates as to the nature of their business which they will under- 
take in surplus line inany State? — 

Mr. Grover. It is confined, I think, Senator, to syndicates who are 
conducting nonmarine business. 

Senator O’Manonry. Perhaps I don’t make myself clear. What I 
am concerned about at the moment arises from the interpretation of a 
sentence of yours on page 2 of your statement. It is the third sentence, 
Mr. Grover. 

Mr. Grover. Yes. 

Senator O’MAnioney (reading) : 

The strength of this system is that all underwriters are gathered in a single 
market and are in competition with insurance companies, both at home and 
abroad, besides being in keen competition with one another. 

Thisis a broad competitive situation, isn’t it ? 

Mr. Grover. Yes. 

Senator O’Manoney. The underwriters are gathered in a single 
market. But some of these underwriters in the syndicates of which 
they are members deal only in marine or nonmarine or motor or avia- 
tion, do they not? 

Mr. Grover. That is perfectly true, Senator. 

Senator O’Manionry. But they are not compelled to deal in only 
onecategory. They may deal in more than one category ? 

Mr. Grover. With the exception of aviation business, which is free 
to be written In marine, nonmarine, and aviation markets, no non- 
marine underwriter may write any marine business; and a marine 
underwriter is only permitted to write a very small and almost nomi- 
nal amount of nonmarine business. 

Otherwise, the various syndicates are confined to the class of busi- 
ness which they are permitted to conduct. 

Senator O’Manoney. How difficult do you find competition with 
the British companies ? 

Mr. Grover. We are freely competing with the British companies 
all day long, Senator. 

Senator O’Manonery. Yes, I understand, but is it difficult to com- 
pete with them, or is it easy to compete with them ? 

Mr. Grover. It is difficult to compete with the big tariff companies 
in respect of fire business, because the tariff companies maintain serv- 
ices Which Lloyd's underwriters are not perhaps in the same position 
to offer to an assured, and, of course, the servicing of a policy is a 
very important part of it. 

Senator O’Manoney. But can you not offer rates that are more at- 
tractive to some assureds than the company can ? 

Mr. Grover. I think we could do that and we do do that, Senator. 
For that reason we sometimes do take away from a tariff company 
business which had previously been placed with them. 

Senator O’Manoney. Is there any difference in competition with the 
British companies and competition with American companies ? 

Mr. Grover. I don’t think there is any difference at all. I don’t 
think the insurance companies in Great Britain are any fonder of 
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Lloyd’s existence than perhaps the admitted companies here arp 
Senator. 

Senator O’Manonry. You would compete as willingly with a) 
American company as with a British company ? 

Mr. Grover. Yes. 

Senator O’Mauonry. And the best form of competition in your ex. 
perience you have found to be based on the service that you perform) 

Mr. Grover. That. is undoubtedly right, Senator. We pride ow. 
selves on giving good service and prompt settlement: of claims. 

Senator O’Manonry. You have made prompt settlement of claims) 

Mr. Grover. Yes. 

Senator O’Manonery. The rate of failure upon the part of indi. 
vidual underwriters in Lloyd’s to the losses which you have met has 

raried in what degree ? 

Mr. Grover. I would say it is almost infinitesimal, the number of 
individual underwriters who have gone into default on their under. 
writing commitments. 

Senator O’Manoney. Do you recruit your underwriters? 

Mr. Grover. They are recruited from those who enter the insurance 
business and as a result of their experience over years show them. 
selves to be capable of taking on the great responsibility which at- 
taches to being an underwriter for a syndic ate at Lloyd’s. 

Senator 0’ MAHONEY. In other w ords, you do not recruit apprentice 
underwriters ? 

Mr. Grover. To this extent: anybody who comes into the insurance 
business comes in as an apprentice because he has no prior knowledge 
of the business. 

Senator O’Manoney. I mean, is he an apprentice when he comes in 
as a Lloyd’s underwriter? 

Mr. Grover. He is appointed to the staff of a Lloyd’s underwriter, 
and by reason of working with others who have years of experience, 
he in time acquires knowledge which may in due course enable him to 
become an underwriter. 

Senator O’Manonry. There are, in other words, levels of employ- 

ment within Lloyd’s which allow for promotion upward ? 

Mr. Grover. Undoubtedly, yes, sir. 

Senator O’Manoney. That seems to indicate that. staff members in 
Lloyd’s earn a competence rapidly, if they become underwriters. 

Mr. Grover. Undoubtedly. 

Senator O’Manonry. Would you be willing to indicate the average 
wealth of a newly recruited underwriter? I ‘have been impressed by 
the number of trust funds you require to be able to set up before 
classification as an underwriter. 

Mr. Grover. Every underwriter, whatever his wealth, has to make 
a similar deposit with the Committee of Lloyd's before he can become 
an underwriting member. 

Senator O’Manoney. And before he can make such a deposit, he 
must have attained such and such a status? 

Mr. Grover. Yes, I think that is true. Of course, there are many 
wealthy young men "who may come to work at Lloy d’s who may be in 
a position to show that they have the necessary financial backing to 
become underwriting members of a syndicate, although they may not 
be the underwriter themselves. 
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It is frequently the case that some wealthy parent may make a gift 
to his son in order to enable him to become a member of Lloyd's. 

Senator O'Manoney. The great subject of this that interests me is: 

What constitutes making Lloyd’s more attractive to an independent 
individual with unlimited liability than participating in a company 
with limited lability ¢ ; 

Mr. Grover. I think the answer to that, Senator, must be that he 
hopes to achieve a larger return of interest on his money, because he 
still is able to earn the interest on the deposit which he has made with 
the Committee of Lloyd’s, and over and above that, he hopes to make 
a profit out of his underwriting activities. 

So that to get into what is considered to be a sound and reliable 
syndicate, he has a way of earning a much greater return on that same 
investment. 

Senator O’Manonry. Lloyd’s deals in cooperative operations with 
companies, large and small, does it not 4 

Mr. Grover. Yes. 

Senator O’Manoney. But you are likely to find more small com- 
panies dealing with you than large companies, per se? 

Mr. Grover. I don’t think I would necessarily agree with that, 
Senator. 

Senator O’Manoney. I gathered that from your statement. here. 

Mr. Grover. It is true that a great many of the small companies 
do seek reinsurance facilities with Lloyd’s. 

Senator O’Manoney. I am talking only about the number of the 
companies, not the magnitude——_ 

Mr. Grover. Yes, I am sorry, Senator, I didn’t understand your 
question. 

But I think in numbers, most certainly there are more small com- 
panies seeking reinsurance than there are large ones. 

But in volume of business, it may well be that there is more 

Senator O’Manoney. Oh, naturally. 

Mr. Grover (continuing). That comes from a few of the large ones. 

Senator O’Manonry. Naturally. 

How many insurance companies, large or small, have collapsed 
during your experience ¢ 

Mr. Grover. I think within the last—speaking within the last 25 
years, to my knowledge there have only been two that have collapsed 
in the London market. 

Senator O’Mauoney. So that both Lloyd’s and the companies have 
been able to endure ? 

Mr. Grover. Yes. 

Senator O’Manonry. Why was it that so many companies dis- 
liked your deductible policies when you initiated them ? 

Mr. Grover. I think at that particular time, Senator, they had not 
filed rates in the various States for that type of business, and, there- 
fore, they found that business which had been written on more gen- 
erally acceptable terms was finding its way to Lloyd’s because the 
= companies were not willing to conduct business on that 

aS1S, 


Senator O’Manonery. It was an experiment with which they had 
not dealt ? 
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Mr. Grover. I think that is so. I think the admitted companig 
probably felt that they wished to continue to write the business on , 
full basis rather than a limited basis. 

Senator O’Manoney. And did you find that the deductible policies 
were more readily sold to persons or companies who wanted large jp. 
surance than to those who were looking for a small insurance Toad! 

Mr. Grover. I think it was an attractive form of insuranc e, particu. 
larly to big assureds, who were prepared to run a substantial portion 
of the risk themselves. 

Senator O’Maunoney. That is right. 

Mr. Grover. But wished to cover themselves against calamities, 

Senator O’Manonry. And that worked out so successfully that the 
companies which had opposed you in this realm then began to issue 
the same policies? 

Mr. Grover. I understand, Senator, that that is so; that now they 
write that particular type of policy quite freely in the domestic 
market. 

Senator O’Manoney. eo you suppose that the experience of L loyd’s 
in dealing with surplus line insurance may have the effect of in. 
pressing more American companies that are now receiving that sort 
of business with the desirability of taking it ? 

Mr. Grover. I think, Senator, that we have always found that 
when the types of business that we have pioneered turn out to bi 
profitable, the domestic companies themselves have frequently started 
to write on a similar basis. I think that is very true in many States, 

Senator O’Manoney. It is clear, I think, from what you have said 
here and your responses, that Lloyd’s generally has been a pretty 
profitable institution. 

Mr. Grover. Lam glad to say, Senator, that I think it has. 

Senator O’Manonrey. Mr. McHugh ? 

Mr. McHueu. Mr. Grover, with reference to the American trus 
fund in favor of American policyholders, which is now estimated in 
the neighborhood of $350 million, does that cover both your direct 
writings in this country and also your reinsurance 4 

Mr. Grover. It is for any policy which is ig in USS. dol- 
lars. The premium payable to underwriters is in U.S. dollars. 

It has to be paid to the American trust fund, and cues on thos 
policies are paid out of it. 

Mr. McHuen. In other words, then, for all practical purposes that 
would cover all of your direct business and all of your reinsurance 
business ? 

Mr. Grover. Yes. 

Mr. McHwueun. Does this fund represent the total amount of money 
which is available by Lloyd’s for the payment of any claims thi’ 
originate in the United States? 

Mr. Grover. Oh, no, no. In fact, if any individual underwrite 
has not got sufficient in the American trust fund account to met 
his liabilities on dollar policies, then he is required to purchase dol: 
lars to put that situation right, even at the expense of his other moneys 
which are held in trust in sterling, i in which case he would have to tt 
place his sterling amount also. 

Mr. McHven. Does Lloyd’s know exactly what the interest o 
particular syndicates are in that fund? 
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Mr. Grover. Oh, yes. 

Mr. McHueu. ia more than that, do you know what the inter- 
est is of named underwriters in that fund? 

Mr. Grover. Yes. 

Mr. McHueu. So that if you have a risk, a loss which exceeded the 
‘nterest of the particular underwriters 1 in Lloyd’s who were on that 
risk, that is, the amount which they have in the American trust fund, 
there are other assets available in London? 

Mr. Grover. Yes. 

Mr. McHveu. To cover that risk? 

Mr. Grover. His sterling assets would have to be used to purchase 
dollars to make good that deficiency he had in the American trust 
fund. 

Mr. McHven. Is your so-called central trust fund available in 
the event of inadequacies of the underwriters in the American trust 
fund? 

Mr. Grover. Our central guarantee fund ? 

Oh, yes, that would be available to pay claims on any policies. 

Mr. McHvucu. But the American trust fund, of aie represents 
the only amount of actual dollar deposits which are contained in this 
country 

Mr. Grov ER. Yes. I am trying to make a point, Mr. McHugh, that 
although $350 million represents the actual amount of dollars in that 
fund. it doesn’t mean that there aren’t other assets available which 
could be called upon to put dollars into that fund, if any individual 
underwriter were not able to show that he had sufficient assets in his 
American trust fund to satisfy his abilities. 

Mr. McHueu. Could any portion of the American trust fund ever 
be available for the payment of claims which might originate in 
Britain or other parts of the world on which the underwriters are 
bound ? 

Mr. Grover. Only if the policies were expressed in dollars. They 
are not available to pay claims on the English portion of his account. 
The trust fund is for the protection of American businessmen. 

Mr. McHven. I see. In other words, American businessmen writ- 
ing Lloyd’s insurance in India could be guaranteed by the funds which 
are on deposit in the American trust fund ? 

Mr. Grover. Yes, they could. If the policies were expressed in 
dollars, and it is probable that if it were an American assured he 
would insist upon that, so that he would be able to equally claim on 
the American trust fund. 

Mr. McHucu. With reference to your description of the difficulties 
Lloyd’s encounters in connection with the various State laws which do 
not allow credit for reinsurance, the reason these American laws do 
not allow credit for reinsurance is because of the fact that Lloyd’s 
does not maintain funds in the various States, isn’t that correct ? 

Mr. Grover. Not necessarily, I think, Mr. McHugh. I think in the 
case of the State of New York, however, the trust fund is established 
there, although it is not for the benefit only of the policyholders of the 
State of New “Y ork. 

Mr. McHvucn. Let me understand that. Are you saying that in 
the State of New York where you maintain a $350 million trust 


fund——— 
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Mr. Grover. Our American trust fund is actually with one of the 
big U.S. banks situated in the State of New York. 

Mr. McHven. I understand. 

Mr. Lyncw. I think, Mr. McHugh, that perhaps the chairman didnt 
quite catch the import of your original question. 

I think the position is, as far as credit for reinsurance is concerned 
that those States which do not allow a credit for Lloyd’s reinsurance 
do so on the basis that Lloyd’s is a nonadmitted insurer, and that credit 
will only be permitted for reinsurance with admitted insurers. 

Mr. McHven. Irrespective of whether or not you fund in that 
State ? 

Mr. Lyncu. The position is as I have stated it, and then in order 
to offset some of the difficulties arising from this, Lloyd’s has adopted 
the practice referred to in the chairman’s statement. of advancing at 
yearend to reinsured companies in these States amounts which will re. 
flect. Lloyd’s share of the reserve they have on outstanding claims, 

Where advances are made, the States do permit a credit to be taken 
for the Lloyd’s reinsurance, of course, because the dollars are simply 
there. They are held . 

Mr. McHven. In other words, then, the prohibition for credit 
against reinsurance isn’t because of the fact it is a nonadmitted com- 
pany. It is because of the fact that you don’t fund in that State? 

Mr. Lynceu. I don’t know that I would agree with that, Mr. Me- 
Hugh. I mean the fact of the matter is that it is stated in the laws of 
these States that there will be no credit for nonadmitted reinsurance, 

Mr. McHven. Can you say this problem is met by means of a fund! 

Mr. Lyncn. Yes, I quite agree with you, it is met that way. We 
are probably arguing a matter of just semantics a bit, but the statutes 
do generally read in terms of no credit for nonadmitted reinsurance, 

But, obviously, when the dollars are advanced and are held by the 
company within the State, completely under their control for the 
payment of Lloyd’s share of losses, the insurance departments will 
permit credit. 

The point the chairman is making, of course, in the statement is 
that we have estimated as best we can that the amount advanced by 
Lloyd’s at the present time is probably something in excess of $40 
million to American companies in order to permit them to obtain a 
credit for this reinsurance, and when you consider that these funds are 
outstanding for tremendously long periods of time, it does throw a bit 
of a burden on Lloyd’s, and it has always been our thought that credit 
for reinsurance should not necessarily turn on whether the reinsurer is 
admitted or nonadmitted. 

After all, the object of the game is to insure that the reinsurance is 
with reinsurers who will be in a position to pay their losses, and we 
have always felt that Lloyd’s could demonstrate that they will pay 
their losses and always have. 

Mr. Hearty. Mr. McHugh, the legal position will be made clear to 
you if you look at section 70, subsection 7, of the New York insurance 
law. 

That section enumerates those assets which are admitted assets; that 
is, assets for which the company may take credit. 

One of the assets of the company for which it may not take credit 
under the New York law is the obligations, reinsurance obligations, 
of nonadmitted insurers. But the law then goes on in subsection 7 to 
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say that they may take credit for nonadmitted reinsurance to the 
extent of funds withheld as security for the payment of obligations 
under the nonadmitted reinsurance. 

It is under that provision that the advances are made to the New 
York companies, and on which basis they are able to take credit 
therefor. 

Senator O’Manoney. Mr. Kittrie? 

Mr. Kirrrie. I have about five questions relating to different aspects 
of your testimony and your work, and I would like to get your 
response. 

You describe the different ways by which Lloyd’s guarantees that 

those insured with it are — protected. You described your 
provision of unlimited liability, your underwriting reserves, your 
audit, and so on. Nevertheless, in addition to all of these particular 
protections, you also feel that there is a need for a trust fund which 
vou have in the United States. 
* Would you say that it would be fair for us to conclude that any 
other foreign company that is doing business here, any surplus line 
company, should not be permitted to do business in this country unless 
they do have a trust fund available ? 

Mr. Grover. No; I don’t think I could say that, because the reason 
for our setting up the American trust fund in the first place was due 
to exceptional circumstances which arose as a result of the outbreak 
of war. 

But it was felt, as I said earlier, that there might be great difficulties 
about transferring moneys from one country to another by reason of 
currency restrictions. 

I don’t think that the security of a U.S. policyholder is, as far as 
Lloyd’s is concerned, any greater by having the American trust fund 
here than it would be if they were part of our ordinary funds in 
London. 

Mr. Krrrrre. Yet you maintain a trust fund in London, too? 

Mr. Grover. Yes. 

Mr. Kirrrie. I mean in addition to all these other means of pro- 
viding protection, you also have a trust fund there? 

Mr. Grover. Yes. All premiums have to be carried to a trust fund 
under the requirements of our board of trade. 

Mr. Krrrrie. But in cases of other companies, companies other than 
Lloyd’s, that do not have provisions of a trust fund, do not have a 
trust fund in the United States, is an American purchaser of insur- 
ance from such company adequately protected ? 

Mr. Grover. I wouldn’t like to comment on the financial security 
behind British companies. It is no province of mine, and I haven't 
any personal knowledge which would enable me to do so. I am only 
speaking here this morning on behalf of the security behind the 
Lloyd’s policies. 

Mr. Krrrrm. The reason I was inquiring along these lines for Sen- 
ator Wiley is because there have been certain companies operating 
in this country that were organized in places like Tangier and so on, 
which had no trust funds available at. all. 

These companies are the source for some of our concern. 

Now, I want to ask another question which relates to this problem 
of ratemaking. 
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You said you have in England tariff companies? 

Mr. Grover. Yes. 

Mr. Krrrrie. To what extent—what do they do and to what ex. 
tent—do you have rates established by a government agency similar 
to the way it is done in this country ? 

Mr. Grover. We don’t have that system at all in our country. This 
is merely an arrangement which is come to by many of the big in. 
surance companies in England which are conducting princip: ally fire 
business, to say that they ‘will not write business below a cert ain level 
of rate. But they don’t have to file those rates with any outside body, 

Mr. Kirrrm. The Government does not require filing of rates and 
if you do not conform with these rates 

Mr. Grover. No. 

Mr. Kirrrie (continuing). Then you have to comply ? 

Mr. Grover. No, we have no regulation of that kind. 

Mr. Krrrrm. What I am interested in here is primarily your com- 
ments on the economic philosophy behind this. The economic philos- 
ophy behind ratemaking in the United States is this: 

We assume that if a company makes good rates, then the ee 
of insurance is protected. That is, we are not so much concerned with 
the solvency or soundness of the company. We are much more con- 
cerned with an adequate rate, and we seem to assume that if the com- 
pany makes an adequate rate, everything is fine. 

Nevertheless, testimony has been introduced that despite adequate 

rates, there have been many American companies that have gone 
bankrupt. 

By having rates established by the Government, naturally this pre- 
vents the kind of competition that you described that may exist at 
Lloyd’s. 

Do you feel that we are proceeding properly or are we really pro- 
ceeding with a mistaken notion by “being all concerned with rates 
and not nearly concerned with the soundness of the companies, and 
if we could make certain that the companies licensed in this country 
are sound, we would not have to be concerned with rates and aé- 
herence to rates? 

Mr. Grover. I am only expressing my personal opinion when I 
give an answer to that question, but I think we do feel that it is far 
more important to establish the solvency behind a company than to 
lay down a pattern of rates at which certain business may be written. 

‘IT think that is perhaps the main difference between our operations 
on our side of the Atlantic and yours. 

Mr. Krrrrm. Actually having a system where rates are established 
and it is very difficult to change them does seem to interfere with 
competition, stooen! t it? 

Mr. Grover. I think it does, yes. 

Mr. Krrrrie. I want to ask one final question pertaining to one cas 

in which Lloyd’s somehow was involved, and this is the ‘failure of, | 
believe it was the British Commercial Insurance Co. that was selling 
malpractice insurance in the United States. 

We understood that there were about 11,000 doctors, or so, that had 
acquired policies with this company. It was represented to many of 
these purchasers that Lloyd’s was behind this, and I would really 
like to get your comments as to— 
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(2) What extent was Lloyd’s involved ; and 

(b) What happened to the claims of some of these doctors that had 
insurance with this company 4 

Mr. Grover. As I made clear in my statement, Lloyd’s of course, has 
no connection whatever with any insurance company. 

It is true, I believe, that there were many instances where a policy- 
holder over here thought he was getting a Lloyd’s policy when, in 
fact, he was getting a company policy, and I think that was due to 
the fact that the security listed on the document, which was evidence 
of his cover, merely stated that it was placed with “Lloyd’s and/or 
companies” without specifying either the separate amounts applying 
to both or, in some particularly glaring cases, even drawing attention 
to the fact that the whole of the risk was, in fact, placed with com- 
yanies and none of it with Lloyd’s. 

But under that somewhat loose form of wording, “Lloyd’s and/or 
companies,” I am afraid it is quite true that some American policy- 
holders didn’t realize that they were not getting a Lloyd’s policy when 
they thought they were. I would like to make it clear that we in Lon- 
don have made the most strenuous efforts to try to see that that situa- 
tion is not allowed to continue. 

I may say we started taking efforts in that direction even before 
this unfortunate affair of the British Commercial even came into 
being at all. 

Now, in order to protect that position, I have myself addressed let- 
ters to every firm of Lloyd’s brokers telling them in the future where 
evidence of cover is being given, separate documents must be rendered 
for the Lloyd’s portion and separate documents for the company’s 
portion, where both Lloyd’s and companies are participating in the 
same risk. 

And in the same letter I said it was necessary for the Lloyd’s broker 
to obtain guarantees from his American correspondents that they 
would conform to this practice also. 

So that I have done, I think, everything that I can to try and put 
that particular situation right. 

On the question that you raised about these malpractice claims, I 
am afraid I haven’t any personal knowledge of them, although I be- 
lieve that you are correct in stating that the British Commercial In- 
surance Co. did undertake insurance of that kind with respect to Amer- 
ican doctors. 

As to whether the claims have been paid or not, or whether there 
are any funds from which they will be able to be paid, I am afraid I 
cannot, of my own knowledge, give you any answer. 

Mr. Kirrrim. Because, after all, the name of Lloyd’s is well known 
the world over, and if this name is being abused, naturally it is up 
to you to take some steps to prevent it, because many people who buy 
insurance as long as they are told it is Lloyd’s—— 

Mr. Grover. Yes. 

Mr. Krrrrm. If they thought it was some unknown company, they 
probably wouldn’t purchase it. 

Mr. Grover. That is why I was saying we had taken such steps 
as we can to insure that in the future no American policyholder is 
unaware of the fact that he is not getting a Lloyd’s policy. 

Mr. Kirrrm. Thank you, Mr. Grover. 
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Thank you, Mr. Chairman. 

Senator O’Manoney. I think the answers indicate one of the 
reasons why Lloyd’s establishes an efficiency rate for its brokers, 

Mr. Grover. Yes, indeed, Senator. 

Senator O’Manoney. As I understood your paper, not all brokers 
are licensed to appear in Lloyd’s underwriting room; only a certain 
number of brokers who meet the standards which you find essentia] 
for good operations toward Lloyd’s and toward the assured; is that 
right ? 

Mr. Grover. That is quite right, Senator. 

Senator O’Manoney. I want to read to you another sentence from 
your paper. This appears on the bottom of page 3. 

The committee of Lloyd’s consists of 12 persons elected by the general body 
of members from among their own number. Each member of the committee 
serves for a period of 4 years and when this period has been completed he 
must stand down for 1 year before becoming eligible for reelection to the 
committee. 

This, I understand, is a rather complete statement of the rules you 
have with regard to the selection of the governing body? 

Mr. Grover. That is right, Senator. 

Senator O’Manoney. There is no person or member higher than 
the committee, is there ? 

Mr. Grover. No, that is true. 

Senator O’Manoney. And there is nobody on the committee higher 
than the chairman ? 

Mr. Grover. No. That is also true. 

Senator O’Manonery. Before he is eligible for reelection, even the 
chairman must stand down after 4 years ? 

Mr. Grover. Yes, he can only be eligible to be chairman of Lloyd’s, 
Senator, as long as he is a member of the committee of Lloyd’s, 
because it is the committee of Lloyd’s who choose from their own 
number their chairman and deputy chairman each year. 

Senator O’Manonery. Does this not have the effect of preventing 
such things as nepotism, which we frequently find among companies 
of all sorts? 

Mr. Grover. Oh, I think it does undoubtedly, Senator, in that the 
Committee of Lloyd’s, themselves, are democratically elected by the 
general body of members. 

Senator O’Manonry. And the purpose of this provision of com- 
pelling a member to stand down after 4 years is a provision to insure 
democratic election, is it not ? 

Mr. Grover. It is to insure that there is a turnover in the mem- 
bership of the Committee of Lloyd’s, and that it isn’t one body which 
continues for a long period of years so that nobody else can get on. 

Senator O’Manonery. Then a private group cannot develop control! 

Mr. Grover. No. 

Senator O’Manonery. Of Lloyd’s? 

Mr. Grover. No, because it is—— 

Senator O’Manonry. I think that is a very, very excellent provi- 
sion. For the purposes of this session, I think I shall terminate the 
interrogation at this pomt. I have made an effort to find another 
Senator who could sit during the period that I can’t sit, but I have 
been unfortunate in that respect, due, of course, to the fact that I 
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mentioned yesterday morning that the Congress is now in its closing 
month, and a great deal of activity is taking place on the Senate 
floor. 

I have asked Mr. McHugh to invite you and your associates to 
lunch in this New Senate Office Building, and per rhaps at that time 
he may make some arrangements for a further discussion of this very 
interesting subject matter which was brought up. 

I am very sorry that I, personally, cannot take part. 

Mr. Grover. Thank you very muc h. Senator. 

Senator O’Manonrty. The committee stands adjourned. 

(Whereupon, at 1:10 p.m., the hearing was adjourned.) 
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EXHIBITS AND APPENDIX 


In THE District COURT OF THE UNITED STATES, FOR THE NORTHERN DISTRICT OF 
CALIFORNIA, SOUTHERN DIVISION 


NO. 35,803 


CoNTINENTAL BANK AND TRUST COMPANY, RECEIVER OF INLAND EMPIRE INSUR- 
ANCE COMPANY, PLAINTIFF, VS. STEWART Bb, Hopps, GERALDINE R. Hopps, Er AL., 
DEFENDANTS 

ORDER FOR JUDGMENT 


The first cause of action in this cause is bottomed upon a claim that de 
fendant Hopps, at a time when he, as a stockholder, dominated and controlled 
Inland Empire Insurance Company, violated his fiduciary obligation by causing 
the wrongful dissipation of substantial corporate assets. The trial was long; 
the record, exhibits, and briefs voluminous. 

After full consideration, I have concluded that the evidence does not show 
with any degree of clarity that Hopps was a dominant and controlling stock- 
holder of Inland at the time of the pirating of its assets. 

There is a basis for concluding that Hopps assisted or joined Birrell, in the 
looting of Inland’s assets. For this there may be some remedy but it is not 
by way of the cause of action set forth in the first count of the complaint here. 
Consequently partial judgment may be entered upon findings in favor of de- 
fendant upon the first cause of action. 

Upon the second cause of action, the Court finds that Hopps was at all critical 
times the alter ego of Leadenhall Corporation. Consequently if there is liability 
of Leadenhall to Inland, it is a liability of Hopps. But the amount, if any, of 
such liability, cannot be determined without an accounting. Therefore the 
Court appoints U.S. Commissioner Karesh as Special Master to take such an 
accounting. An Interlocutory order to this effect, as to the second cause of 
action, may be presented. 

Final judgment in the whole cause will be deferred until the filing and dis- 
position of the special master’s report. The Court will, therefore, retain juris- 
diction until these steps are taken. 

Dated : March 31, 1960. 

Louis E. GoopMAN, 
Chief Judge. 


UNITED States District Court, SOUTHERN DistrRIcT OF NEw YORK 
U.S. District Court. Filed July 29, 1959, 12:15 p.m., S.D. of N.Y. 


MEMORANDUM 
Cashin, D. J. 


This is a motion pursuant to Rule 55(b) of the Federal Rules of Civil Pro- 
cedure to enter judgment by default against defendant, Greater New York In- 
dustries, and pursuant to Rule 54(b) to direct the entry of judgment and 
determine that there is no just reason for delay. 

Plaintiff, Continental Bank and Trust Company, is receiver of Inland Empire 
Insurance Company, an Idaho corporation. Swan Finch Oil Company, a corpo- 
ration whose president was Lowell M. Birrell, owned a majority of the common 
stock of Inland. Birwell was also president and chairman of the Board of 
Greater New York Industries, a defendant in this action. He was also presi- 
dent of Wm. Penn Fire Insurance Company, a Pennsylvania corporation, and 
seems to have control of Central Standard Insurance Company, a South Dakota 
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corporation, and Royal American Insurance Company, an Alabama corporatio, 

Louisville Fire & Marine Insurance Company was a wholly owned Subsidiary 
of defendant Greater New York Industries. In 1954, Louisville was in finanejg 
difficulty and Inland took over its assets and liabilities on two conditions, Firy 
the Louisville portfolio was reinsured 100% with Central Standard Insurane 
Company and Wm. Penn Fire Insurance Company; and second, Greater Ney 
York Industries issued an indemnity agreement indemnifying Inland against an, 
loss on the Louisville take-over up to the sum of $600,000.00. y 

During 1955 it became evident that Inland was in financial trouble because o¢ 
the assumption of Louisville’s obligations. Then began the financial manipy). 
tions. The treaties of reinsurance between Inland, on one hand, and Wp, 
Penn and Central Standard on the other, were cancelled ab initio, and the 
premiums paid by Inland, totaling $1,140,023.28, were returned. At the samp 
time Central Standard paid Inland $599,785.36 by check, purportedly in satis. 
faction of Greater New York Industries’ guarantee. Lowell M. Birrell then hag 
blank checks signed by Inland’s officers and delivered to him. These checks 
were then made out for the entire amount just received by Inland ($1,140,02395 
and $599,785.36) and made payable to Royal American Insurance Company, This 
Company (Royal) then returned the money to the Wm. Penn and Central Stang. 
ard insurance companies. Thus, in reality, everything was back the way it was 
before Inland received any of the payments mentioned above. 

Inland is now in receivership and plaintiff, as receiver, sued Greater New 
York Industries for $600,000 because Inland’s loss on the Louisville portfolio was 
$1,856,911.51. Greater New York Industries appeared but defaulted in answer. 
ing and this court is now asked to enter judgment for plaintiff against Greate; 
New York Industries. 

Greater New York Industries contends that judgment should not be entered 
because there was no consideration for its guarantee of $600,000. This argu. 
ment is not valid since the consideration obviously .was Inland’s taking over the 
liabilities of Greater New York Industries’ subsidiary, Louisville. Greater New 
York Industries further argues that Inland was paid the guarantee. However 
the circular hocus-pocus that went on between the corporations controlled by Bir. 
rell cannot, in any sense, be called payment. 

Upon reading all the affidavits and depositions available it is clear that final 
judgment should be entered in favor of the plaintiff. Moreover, it is determined 
that there is no just reason for delay in the entry of said final judgment, and the 


Clerk is accordingly directed to enter judgment against Greater New York 
Industries. 


It is so ordered. 
Dated: New York, N.Y. 
July 28, 1959 


/s/ JOHN W. CaAsHIN, 


United States District Judge. 
Judgment entered July 29, 1959. 


HERBERT A. CHARLSON, Clerk. 





IN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT 
OF PENNSYLVANIA 


CIVIL ACTION NO, 25274 


CONTINENTAL BANK AND ‘TRUST COMPANY, RECEIVER OF INLAND EMPIRE 
INSURANCE COMPANY, PLAINTIFF, VS. LOWELL M. BIRRELL, CHARLES GEISEN- 
HEIMER, SWAN FINcH Or CoMPANY, GREATER NEW YORK INDUSTRIES, FIRst 
Dor, Seconp Dor, TuHtrp Dogz, First Dor CorPorRATION, SECOND DOE CorpPoRi 
TION, DEFENDENTS 


ORDER 


AND Now, to wit, this 17th day of March, 1960, a default having been entere 
against Lowell M. Birrell, one of the above-named defendants, and the cas 
having come on for hearing before the undersigned on January 12, 1960 (after 
several continuances to permit the defendant and/or his counsel to appear), and 
the Court being convinced by the evidence adduced that the defendant Lowell M. 
Birrell wrongfully converted large sums of money, the property of the Bankrupt 
Inland Empire Insurance Company, and the evidence having established to the 
satisfaction of the Court specific conversions in the amount of $1,739,808.64, it 
is now ORDERED, ADJUDGED AND DECREED that judgment be entered 
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in favor of the plaintiff Continental Bank and Trust Company, Receiver of 
Inland Empire Insurance Company, and against defendant Lowell M. Birrell 
in the sum of $1,739,808.64. 
By THE COURT: 
s/ Tuomas J. CLary, J. 


STATE OF NEVADA, 
INSURANCE DEPARTMENT, 
Carson City, November 13, 1957. 


CONFIDENTIAL INFORMATIONAL LETTER 


To: Fach Commissioner, Director or Superintendent of Insurance in the United 
States and Canada. 

On July 31, 1957, Articles of Incorporation were filed with the Secretary of 
State in the State of Nevada for the Sierra Underwriters, Inc., showing Loretta 
W. Bell as resident agent and the principal office address as 206 North Virginia 
Street, Reno, Nevada. 

Incorporators and first Board of Directors were shown as M. E. Hanson, 
B. Thomas and FE. F. Dullea, all of the following address—33: 

Street, San Francisco, California. 

The Articles authorized, among other things, the corporation to act as a re- 
insurance broker, broker, agent, attorney in fact, underwriter or manager for 
any person, association or company. 

On August 19, 1958, this Department received a “Power of Attorney” form 
for the Insurance Commissioner of Nevada to accept Service of Process for the 
company entitled “West Indische Herverzerkering Maatschappij, s.a.” of 
Tangier, Morocco. At that time there was no correspondence accompanying the 
Power of Attorney. It was filed for future reference. 

On or about the 9th of October, 1957, a letter was received by this Department 
from Commissioner Sullivan of Kansas making inquiry relative to the Sierra 
Underwriters, Inc. An investigation was instigated and we found that the 
corporation president was Robert 8. Hopps, son of Stewart Hopps and that the 
corporation had rented office space in the Telegraph Building in Carson City, 
Nevada. 

Four visits by representatives of this Department to that office failed to ever 
find anyone in that office. 

Since that date two additional inquiries have been received, one from Com- 
missioner Hunt of Oklahoma and one from Commissioner Northington of Ten- 
nessee, with information that the Sierra Underwriters is acting as underwriter 
and is issuing policies for unknown and unlisted “companies” with the policies 
being signed by “Robert S. Hopps” as president and using the Carson City 
address. 

On Friday, November 8th this Department received a copy of a “Trust Agree- 
ment” which purports to show that West Indische Herverzerkering 
Maatschappij, s.a. has deposited $200,000 with the First National Bank of 
Nevada as a “security for American Insureds of the Company”. 

We wish to advise all Commissioners, Directors, and Superintendents of Insur- 
ance that the Sierra Underwriters, Inc., has not applied for a license, nor is it 
licensed by this Department in any capacity. Also, that the West Indische 
Herverzerkering Maatschappij, s.a. is not licensed in any capacity in the State 
of Nevada although we understand Sierra Underwriters, Inc. is supposedly 
representing the latter company. 

Our investigation is continuing and our Attorney General has been asked to 
assist this Department in taking the necessary legal steps to prevent the Sierra 
Underwriters, Inc., from using the State as a location for its “mail order 
activities.” 

We would appreciate receiving any and all information relative to the Sierra 
Underwriters, Ine. and its activities, and relative to the West Indische Herver- 
zerkering Mattschappij, s.a., that may be available to any insurance supervisory 
official. 

Very truly yours. 


ooo Montgomery 


Paunt A. HAMMEL, 
Insurance Commissioner. 
STATE OF NEVADA, 
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INSURANCE DEPARTMENT, 
Carson City, February 11, 1958. 


CONFIDENTIAL BULLETIN 


To: All State Supervisory Officials. 


GENTLEMEN : The office of the Sierra Underwriters, Inc.; Mortgage Corpor. 
tion of America, and the West Indische Herverzerkering Maatschappij (now 
known as the International Guaranty and Insurance Company) previously pup. 
licized as being in the Telegraph Building in Carson City, Nevada, was clogeq 
effective Wednesday, February 5, 1958. 

A forwarding address for all three corporations has been received listing the 
address as follows: 

1005 Bonifant Street, Silver Spring, Maryland. 

Very truly yours, 
PauL A. HAMMEL, 
Insurance Commissioner. 


STATE OF NEVADA, 
INSURANCE JD)EPARTMENT, 
Carson City, March 27, 1958. 


CONFIDENTIAL INFORMATIONAL LETTER 


To: Each Insurance Commissioner, Director, or Superintendent of Insurance jp 
the United States and Canada. 
Subject : International Guaranty and Insurance Company. 


With reference to previous communications on this same subject, I wish to 
inform you that on Friday, March 7, 1958, the undersigned had a conference 
with Mr. J. W. Ehrlich, an attorney from San Francisco, California, and Mr. 
Clark J. Guild, Jr., an attorney from Reno, Nevada, both of whom represented 
the International Guaranty and Insurance Company. 

At that conference I agreed to advise each of you of all additional facts as 
to letters and documents received to date pertaining to that company. They are 
as follows: 

(1) Under date of October 16, 1957, the name of West Indische Herverzeker. 
ing Maatschappij, s.a., was changed to International Guaranty and Insurance 
Company. We have in this office certified copies of appropriate documents 
concerning that change. 

(2) Under date of November 6, 1957, a “Special Statement” was received on 
the customary annual financial association form for the “fiscal period ending 
September 30, 1937,” attested to in Tangiers, Morocco, by E. S. Van Galder and 
R. Mars Buzenet. 

(3) In February 1958 we received a brochure showing a statement of condi- 
tion of the International Guaranty and Insurance Company as of December 31, 
1957, which states that the company had a balance at that time of “Contributed 
Surplus and Undivided Profits of $2,045,997.57.” 

(4) We also received in February 1958 what purports to be a printed copy 
of a “Trust Deed between the International Guaranty and Insurance Company 
and the Pacific National Bank of San Francisco” which shows as ‘Trustee Man- 
agers” the following: J. W. Ehrlich, Walter Hunkey, Frank J. McAdams, Jr., J. 
Howard McGrath, Henry E. North, and Paul VanWagner, Jr., and an “Initial 
Depost if $1,121,427.64.” 

(5) On March 21, 1958, we received what purports to be a copy of a letter 
from J. John Sagrafena, Assistant Trust Officer of the Pacific National Bank 
of San Francisco and addressed to Mr. J. W. Ehrlich as counsel for the Inter 
national Guaranty and Insurance Company which states that “As of the close 
of business on February 28, 1958, there is held in the trust account of the Inter 
national Guaranty and Insurance Company with this bank, cash, notes, and mort- 
gages in the net amount of $1,068,299.96.” 

(6) On March 24, 1958, we received what purports to be a photostatic copy 
of a letter from the Department of Insurance of Illinois dated March 5, 1958, 
and addressed to McAdams-VanWagner, Inec., 175 West Jackson Boulevard, 
Chicago 4, Illinois, which reads as follows: 
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‘ “GENTLEMEN : Upon receipt of all documents, we wish to advise you that the 
958. International Guaranty and Insurance Company of Tangiers, Morocco, has been 
laced on the approved list as a nonadmitted surplus line carrier to do business 
in the State of Illinois. 
“Yours very truly, 
“(Signed) JosepH S. GERBER, 
rpora- “Director of Insurance.” 


By We trust the enclosed statements may be of some assistance to you but we 
as wish to specifically call to your attention that this Department has drawn no 
™ conclusions from the aforementioned documents. 
Very truly yours, 
in : 
& the PauL A. HAMMEL, 
Insurance Commissioner. 
SraTeE OF NEVADA, OFFICE OF THE INSURANCE COMMISSIONER, CARSON CITY, 
ner. NEVADA 
CEASE AND DESIST ORDER 
1958. 


The State of Nevada sends greetings to: 
The Sierra Underwriters, Inc., Telegraph Building, Carson City, Nevada: 
The Mortgage Corporation of America, Telegraph Building, Carson City, 
ince in Nevada; and the International Guaranty & Insurance Company, 1 Rue 
Delacroix, Tangier, Morocco. 
WHEREAS: It appears to the satisfaction of the Insurance Commissioner of 
the State of Nevada that the above named corporations have violated Nevada 


vish to Revised Statutes 686.200 and 686.270 in that: 
ference (1) International Guaranty & Insurance Company has represented itself 
nd Mr. as maintaining an office and operating as an insurance company in the 
“sented Telegraph Building in Carson City, Nevada, and 

(2) The Mortgage Corporation of America has represented itself as the 
acts as Fiscal Agent for the International Guaranty & Insurance Company doing 
hey are business in Nevada with the address of Telegraph Building, Carson City, 

Nevada, and 
rzeker- (3) The Sierra Underwriters, Inc., has acted as a Surplus Line Broker 
surance and/or Underwriter for the International Guaranty & Insurance Company 
uments with an address of the Telegraph Building, Carson City, Nevada, and 
| Wuereas: Neither the International Guaranty & Insurance Company, the 
ved on Mortgage Corporation of America nor the Sierra Underwriters, Ine., has a li- 
ending cense of any nature through the Insurance Department of the State of Nevada 
ler and to do an insurance business in the State of Nevada. 
z Now THEREFORE IT Is OrDERED: That the International Guaranty & Insurance 
- condi- Company, the Sierra Underwriters, Inc., and the Mortgage Corporation of 
ber 31, America cease and desist from the commission of any act, or acts, or the taking 
ributed of any action, in violation of Nevada Revised Statutes 686.200 and 686.270 of 
the State of Nevada. 
copy Daten in Carson City, Nevada, this 17th day of January 1958. 
my ne PauL A. HAMMEL, 
$s ] Insurance Commissioner. 
’ 09 Oe se 
‘Initial STATE oF NEVADA, 
INSURANCE DEPARTMENT, 

a letter Carson City, January 17, 1958. 
1 Bank To Whom It May Concern: 
» Inter- 


I, Lawrence G. Means, Chief Deputy Insurance Commissioner of the State of 


ate Nevada, do certify that I did serve a “Cease and Desist” Order on Mr. Robert 

sak Hopps at 2: 30 O'clock P.M. on Friday, January 17, 1958, in the Office of the In- 
surance Commissioner, Carson City, Nevada. 

‘ LAWRENCE G. MEANS, 


5 1958 Chief Deputy Insurance Commissioner. 
levard, 











6020 THE INSURANCE INDUSTRY 


MEMORANDUM 
May 19, 1958. 

To: Mr. J. W. Ehrlich, Counsel. 

From: Stewart B. Hopps. 

Re International Guaranty and Insurance Company. 
We have been in communication with Mr. J. Rene Mars, of Tangier, 
As I understand the situation, Paul Van Wagner, Jr., arrived in Tangie 

without previous notice and without any proper introduction or authentication 

Tangier is a relatively small town and it quickly came to Mr. Mars’ attep. 
tion that Mr. Van Wagner was checking up on him and his bank in a manpe 
designed to be harmful to the credit of Mars and the institutions with which 
he is associated. 

On the books of International Guaranty and Insurance Company, Pay 
Van Wagner, Jr., is shown as the holder of 990 shares out of 5,000 shares 
outstanding. 

It had been the intention of the existing Board of International to eleg 
Mr. Van Wagner a director (Administrateur) in order to fill a vacancy, py 
unfortunately, Mr. Frank J. McAdams never forwardede his proxy for said elee. 
tion though three communications were sent to him in Chicago. 

Under the circumstances, Rene Mars felt that Paul Van Wagner, if it was 
’aul Van Wagner, was nevertheless only a minority stockholder. Under 
Tangerian law a minority stockholder has very few rights. 

Discussions ensued as to the verification of the home office assets of Interna. 
tional and Mars refused to give any details. 

Mars’ refusal was based on the fact that correspondence indicate that 
those who on January 28, 1958, entered into the purchase agreement on 99¢; 
of the common stock of International had clearly expressed themselves as 
having no interest in the valuation of home office assets (since they were not 
going to pay for same but rather turn them back to the old stockholders ag 
part of the total purchase price). 

Mr. Mars is of the opinion that it would take months of research for ap 
outsider to properly understand the underlying value of certain of the securi 
ties owned by the home office of International Guaranty and _ Insurance 
Company. 

Further, the very nature of Mars’ business, and of most business in Tangier, 
is speculative, and Mars did not think it proper to educate outsiders as to just 
what was being done in connection wtih certain of these securities, what moves 
in currency and gold were being made, etc., ete. 

As I understand his statement, he emphasized to Van Wagner that all of 
the home office assets of International were pledged to the old stockholders 
as collateral to the $1,700,000 in Surplus Notes and that the old stockholders, 
under the terms of the purchase agreement, had full right to buy, sell or ex- 
change such assets and also had full claim on any interest, dividends, or rents 
secured from said assets. 

Under the circumstances, Mars did not see why he should educate a 
minority stockholder of International about these European, African, and Latin 
American corporations. 

Mars informs that he had great difficulty in making himself understood since 
he speaks no English and translation is always difficult, but he tried to make 
it clear to Mr. Van Wagner that: 

(a) If the purchase contract was in force, Van Wagner was only a minority 
stockholder and to get information he must have the proxies of the majority 
stockholders and then act through the Board. 

(b) That according to his counsel, neither Van Wagner, McAdams, or Ehrlich 
were any longer voting stockholders since they had defaulted on the payment 
for purchase due on May 1, 1958. 

(ec) That even if Van Wagner’s group eventually made up the default and 
obtained the proxies of the majority stockholders, he would have no right or 
control over the $1,700,000 in specifically segregated assets which are to be 
given back to the old stockholders in refund of their advances, profits, ete, 
as shown in Surplus Notes of January 28, 1958. 

(d) That Mars’ understanding of the transactions of January 1958, was simply 
that the old stockholders would take out their assets over a period of time and 
that meanwhile no ownership of said assets would accrue to the new stock 
holders. That in effect, all that happened was that the Chicago group and 


Ebr! 
Insu 
(a 
(L 
(¢ 
Al 
cuss 
Illin 
Al 
Coh 
the 
and 
pap 
wor 
mac 
bon 
It 
did 
owr 
U 
to 2 
wou 
Sta 
pro! 
N 
nes: 
Me. 
for 
“ch 
I 
ow! 
inte 
s 
RP 
the 
Ins 
thi 
Adi 


du 
thi 
its 
su 
bu 





1958, 


ier, 
‘angier 
Cation, 
atten. 
nanner 
Which 


» Paul 
shares 


O elect 
cy, but 
id elec. 


it was 
Under 


nterna- 


e that 
m 996; 
lves as 
ere not 
(lers ag 


for an 
securi 
surance 


‘angier, 
to just 
LT moves 


t all of 
‘holders 
holders, 
| or ex- 
or rents 


ucate a 
d Latin 


»d since 
0 make 


ninority 
na jority 


Ebriich 
yayment 


ult and 
right or 
e to be 
its, ete, 


s simply 
ime and 
wv stock- 
oup and 


THE INSURANCE INDUSTRY 6021 


Ehrlich had taken over the lease of the structure of International Guaranty and 
Insurance Co. until such time as they had paid; 

(a) Cash in the amount of $1.700,000.00, 

(b) The segregated assets, and 

(c) Aminimum of $300,000.00 in interest and/or fees. 

All this matches in very well with my remembrance of the situation as dis- 
cussed in the office of Frank J. McAdams, 33 North LaSalle Street, Chicago, 
Illinois. : 

At the various meetings held with McAdams, Van Wagner, Mensik, Jack 
Cohen, Ted Weinberg and others, I had with me long detailed reports on some of 
the assets carried in the home office balance sheet of International Guaranty 
and Insurance Co. McAdams in particular disdained to even look at these 
papers and said he didn’t give a damn what the Mars group thought they were 
worth. His opinion was that any foreign security was worthless or could be 
made worthless overnight. He cited various Latin American defaults, German 
pond defaults, French currency trouble, ete. 

It was Oran Mensik who came up with the idea that the purchasers really 
didn’t care just so long as they could use the same assets to pay off the old 
owners of the company. 

Under the circumstances, neither I nor anybody in Chicago paid any attention 
to an analysis of the value of the old assets but concentrated solely on what it 
would cost to take over the operating structure which already had in the United 
States a net premium income of some $500,000 annually with a net estimated 
profit annually of approximately $150,000.00. 

Mr. Mensik added to these figures the net profit expected on his own busi- 
ness—City Savings and Loan Association, etc.—and the group sitting around 
McAdams’ office came to the conclusion that paying 4% per year on $1,700,000.00 
for the use of a structure would be less than existing annual U.S.A. profits and 
“chicken feed” compared to prospective profits. 

In other words, since they were going to pay the old stockholders with their 
own money, the only thing that was of interest was how low the annual fee or 
interest payment for use of the structure renewals and goodwill would be. 

SBH :is. 

P.S. There was delivered to McAdams and Counsel Cohen photostat copy of 
the September 30, 1957, home office statement of International Guaranty and 
Insurance Company, as filed with the Insurance Commissioner of Arizona and 
this gave all the details on every holding of International, everywhere. Mce- 
Adams wouldn’t even bother to read it. 


EXHIBITS SUBMITTED BY F. BRITTON MCCONNELL, STATE OF CALIFORNIA 
DEPARTMENT OF INSURANCE 


I 


J. Regulation of unlicensed mail order insurance companies doing business in 
California : 

This question, in its broadest aspects, involves matters of jurisdiction, ex- 
traterritoriality, comity, venue, etc. It would serve no useful purpose to enter 
into a discussion of political philosophy or to review the number of recent 
Federal decisions relating to the scope of state supervision and jurisdiction 
over insurance companies. Your committee undoubtedly is aware of these 
decisions, particularly the several involving actions by the Federal Trade 
Commission against a number of insurance companies charging the circula- 
tion and use of false and misleading advertising. The position of this De- 
partment is set forth in a brief of the Insurance Commissioner prepared by 
the Attorney General of the State of California on May 28, 1956, in the case 
of James F. Craft, appellant, vs. Federal Trade Commission, Appellee, No. 
14,972 in the United States Court of Appeals for the Ninth Circuit. Brietly, 
it was, and still is, our legal opinion that California law governing the con- 
duct of California insurers are not limited in their effect to conduct within 
the State of California: that California has the power and jurisdiction to make 
Its regulations of its domestic insurers’ conduct applicable wherever the in- 
surer does business and that other jurisdictions which permit them to transact 
business therein must accept this as a characteristic of a California Insurer 
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permitted to do business in that jurisdiction; that the application of Such a 
regulation of doing business in a state has been sustained even as to insurey 
foreign to that state. : 

Applying the aforesaid principles on a multistate basis, the obvious conc). 
sion is that mail order insurance companies are subject to state regulation ang 
there is no void in state jurisdiction. In addition to singular and multiple 
supervision and control, other aspects exist in regulating unlicensed mai] 
order insurance companies. An example of this is the existence of Statutes 
of reciprocity prohibiting domestic companies to do business in states in which 
they are not licensed. Attached as Exhibit 9 is a 1958 Notice To All Domes 
tic Insurers which contains detailed information on this matter. 

Another practical system of control is founded on principles of cooperation 
and comity between the various insurance commissioners where domestic con, 
panies are engaged in questionable, improper, or unlawful activities, 

Adequate provisions for control are vested in the California Commissione 
through his statutory authority to seize, conserve, and liquidate insurance ¢op. 
panies; to bring injunctive actions and to certify violations of law to the ap 
propriate district attorney for criminal action. Such authority is found in 
numerous provisions of the California Insurance Code. 

Provisions also exist for civil redress. We refer you to the “Unauthorize 
Insurers Process Act” which will be found in Sections 1610 to and including 
Section 1620 of the California Insurance Code. 





II 


K. Regulation of unlicensed surplus line insurance companies doing business jp 
the State: 


The answers in Question J hereinabove are generally applicable to this ques- 
tion. Additional controls exist, however. Section 1760 through Section 1780 of 
the Insurance Code relate to licensed Surplus Line Brokers and these regulatory 
provisions directly set forth conditions for the placing of surplus lines. ‘ 

It is also a misdemeanor to engage in the transacting of unauthorized 
insurance. 

Section 35 of the Insurance Code reads as follows: 

“35. ‘Transact’ as applied to insurance includes any of the following: 

“(a) Solicitation. 

“(b) Negotiations preliminary to execution. 

““(c) Execution of a contract of insurance. 

“(d) Transaction of matters subsequent to execution of the contract and 
arising out of it.” 

Section 703 of the Insurance Code reads as follows: 

“703. Except when performed by a surplus line broker, the following acts are 
misdemeanors when done in this State: 

“(a) Acting as agent for a nonadmitted insurer in the transaction of insur 
ance business in this State. 

“(b) In any manner advertising a nonadmitted insurer in this State. 

“(c) In any other manner aiding a nonadmitted insurer to transact insurance 
business in this State. 

“In addition to any penalty provided for commission of disdemeanors, a person 
violating any provision of this section shall forfeit to this State the sum of five 
hundred dollars ($500), together with one hundred dollars ($100) for each 
month or fraction thereof during which he continues such violation.” 


L. Regulation of domestic companies doing a mail order business in other States: 

See the answers to Question J hereinabove. 

M. Authority to initiate action leading to rate revisions: 

Enforcing compliance with the provisions of the McBride-Grunsky Regulatory 
Act may result in the initiation of action leading to rate revisions. In this 
regard see the answer to Question IB hereinabove. 

In respect to workmen’s compensation insurance, your attention is also called 
to Section 11730 to and including 11742 of the Insurance Code, and particularly 
to Sections 11732 and 11734 of said Code which read as follows: 

“11732. The commissioner shall approve or issue, as adequate for all ad 
mitted to workmen’s compensation insurers, a classification of risks and premiull 
rates relating to workmen’s compensation insurance. He may also approve 
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issue a system of merit rating. Such classification system shall be uniform 
as to all insurers affected.” 

“11734. The commissioner shall not approve or issue any rating system or 
classification of risks and premium rates dealing with workmen’s compensation 
jnsurance covering mining or mining property unless such system or classi- 
fication provides for separation of risks and rates as to types of mining employ- 
ments having different hazards or loss experience in accordance with the hazard 
or loss experience involved. Such system or classification shall provide for 
separation at least of rates for office, surface and subsurface employment.” 





III 


In January 1960, the Honorable Stanley Mosk, Attorney General, called to 
my attention correspondence received from the Honorable Vernon Kilpatrick, 
State Assemblyman. This correspondence made reference to an attached “Spe- 
cial California Bulletin” of a certain out-of-state insurance company issued from 
Colorado to its agents in California. This bulletin placed certain restrictions 
upon the acceptance of insurance risks from “members of minority groups” and 
announced refusal to write automobile or fire insurance within certain specified 
postal zones within the Los Angeles Metropolitan Area. 

On March 3, a conference of deputies of our two offices recommended action to 
cause withdrawal of the bulletin. This conclusion was based upon the provisions 
of Sections 11628-11629.5 of the California Insurance Code. Your Commissioner 
then discussed the matter with the Insurance Commissioner of Colorado and was 
given assurance of cooperation in securing company compliance with California 
law. The Colorado Commissioner also informed the Insurance Commissioner of 
Iowa, the home state of the insurance company. 

A telegram and two letters were promptly received from the insurance com- 
pany. These communications expressed deep regret, advised the company had 
already withdrawn the objectionable portions of the bulletin, gave assurance the 
bulletin had been issued without home office authority and was clearly in viola- 
tion of the company’s publicly expressed and long standing policy in such 
matters. 

Further inquiry has convinced me that the company’s home office manage- 
ment was not responsible for issuance of the bulletin, and this particular com- 
pany has long been in the forefront of companies offering coverage equally to 
applicants, without regard to race or religion. For that reason, the name of 
the insurance company is withheld. 

This incident is another example of the continuing cooperation among insur- 
ance regulatory authorities of the several states. This cooperation is made 
possible by the existence of the National Association of Insurance 
Commissioners. 





IV 
[Excerpt from 1958 Report to Governor of California, F. Britton McConnell] 
INTERNATIONAL GUARANTY AND INSURANCE COMPANY OF TANGIER, MOROCCO 


On April 3, 1958, a joint Press Release was issued by you (as Attorney Gen- 
eral at the time) and Your Insurance Commissioner announcing that on that 
date a court order had been secured from San Francisco Superior Court Judge 
Harry J. Neubarth directing the Insurance Commissioner to take over as Con- 
servator all of the books, records, and assets of International Guaranty and 
Insurance Company of Tangier, Morocco. Those named as operators of the 
company were: Stewart B. Hopps, Robert Hopps, Nadine J. Offenback, Ida 
Strombach, Robert Gotz, J. W. Ehrlich, William Corbett, Harold C. Redlich, 
and Stanley Borgenight. 

It was pointed out that the action taken was not criminal, but involved civil 
restraints on the operation of the insurance company and the persons mentioned 
in their company capacities. The Petition filed with the Court stated that the 
insurance business of International Guaranty and Insurance Company was 
being operated in San Francisco without a license from the Insurance Com- 
missioner, as required by California law. The company was alleged to be in- 
corporated in Tangier, Morocco, with a general agency at Phoenix, Arizona, 
soliciting insurance from residents of California and other states, but that in- 
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surance contracts were executed at the company’s office at 417 Montgomery 
Street, San Francisco, California. It was further alleged that the company had 
a deposit with the Pacific National Bank at San Francisco, California, but haq 
not made a deposit of securities with any public official to protect policyholders, 
as required by California law. 

The above action was the result of an investigation started by the Depart. 
ment of Insurance but which was subsequently carried on jointly by the Offices 
of the Attorney General and the Insurance Commissioner. A unit was organizeg 
by the Commissoner to handle the conservatorship and to make an analysis of 
company records and to perform other statutory duties required in connectiog 
with the conservatorship of said Insurance Company. 

After the date of the aforesaid order, your Commissioner filed a Supplemen. 
tary Application alleging that said Insurance Company was in such conditjop 
that further transaction of business would be hazardous to its policyholders. 
loss claimants, creditors and the public. 

Subpoena and deposition hearings have taken place and a Preliminary Report 
of Examination and an Interim Supplementary Report of Examination have been 
issued and published. The Examiner who prepared the Report recommended 
the liquidation of the company on the grounds that the continuance of cop. 
servatorship of the company was impractical, unrealistic and would result in 
financial harm to policyholders, loss claimants and other creditors. Thig ree 
ommendation was discussed with you (as Attorney General at the time) and 
with the attorneys representing said Company. After such discussions | 
reached the conclusion that there was no alternative but to petition the Superior 
Court for a liquidation of said Company and an Application for Order of Liqui- 
dation was filed with the Superior Court at San Francisco, California, on Sep- 
tember 22, 1958. The following grounds were listed in said Application: 

(1) That the available records and accounts of International was too 
inadequate to properly permit the continuance of its business under con- 
servatorship ; 

(2) That the available assets were insufficient for the continued cop- 
duct of its business; 

(3) That outstanding claims existed which, in the interest both of the 
public and the respondent, should be determined and paid, but this could 
not properly be done without danger of creating improper preferences be- 
tween creditors, except by giving all claimants an opportunity to file claims, 
terminating liability to those who failed so to file and, at the same time, 
making every effort to marshal assets available for payment of claims; 

(4) That the realization of the assets in the trust would require time and 
effort as said assets were not readily marketable to the extent normal in 
securities in which admitted insurers are required to invest ; 

(5) That a number of policies of insurance of accounts or equities had 
been issued by International in savings and loan institutions; that a failure 
of any institution holding such a policy would generate claims beyond the 
capacity of said respondent to pay out of any conceivable realization of 
assets in said trust apart from the claims estimated in the Interim Sup- 
plementary Report. 

Subsequently, and on December 11, 1958, the Superior Court issued its Order 
Terminating Business in California, and named the Insurance Commissioner as 
Liquidator of International Guaranty and Insurance Company, authorizing him 
to wind up its affairs. The order had the effect of terminating all insurance 
policies in force and affixed the liabilities of the company as of December 11, 
1958. Notice to Creditors was published and the final date for filing claims with 
the Liquidator has been set as June 17, 1959. 


Vv 


[Excerpt from November 1959 Report to Governor of California] 


INTERNATIONAL GUARANTY AND INSURANCE COMPANY OF TANGIER, Morocco—IN 
LIQUIDATION 


My reports for the months of April, September, October, and December of 
1958 related the events which led first to the conservatorship and then to the 
entrance of the court order of liquidation of International Guaranty and Insur- 
ance Company of Tangier, Morocco. As is more fully set forth in the last of 
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se reports the Superior Court Order of December 11, 1958, ordered the 
dation of this insurer. June 17, 1959, was set as the final date for filing 
of claims with the liquidator. ; ; ‘ one 

pursuant to that order, claims in the amount of $140,566.70 have been filed 
with the liquidator. This figure does not include claims filed in the amount of 

429.52 which were settled by the company outside of liquidation. On these 
Jaims assignments were taken and releases have been delivered to the liquida- 
Further, this amount does not include a claim in the amount of $367,591.52 
of the Atlas Insurance Company of Alabama. This claim was allowed by the 
liquidator in the amount of $3,674.64. Thereafter litigation ensued in the course 
of which it was independently settled by the company by the payment of $30,000. 
It has been stipulated that this payment satisfies the claim against the liquidator. 

During the ensuing month, International Guaranty and Insurance Company 
filed its petition in the Superior Court for an order authorizing it to deposit 
cash with the Insurance Commissioner, to permit the payment of other unpaid 
claims and to permit it to withdraw other assets now in possession of the 


Tae aed proceeding one of the claimants, Pacific National Bank, whose 
estimated claim in the amount of $41,353.14 was included in the above referred 
to $140,566.70, also filed a petition seeking to impose a lien in the amount of 
$48,000 on funds in trust in its possession for services rendered. s 

The Attorney General, acting on behalf of the liquidator, duly filed a return 
to the petition. Based upon the petitions and the return the Superior Court 
on November 24, 1958, issued its order which, after appropriate recitals and 
findings, provides as follows: 

1. That the insurance company deposit with the Insurance Commissioner 
the sum of $95,254.88 in cash. 

29 That Pacific National Bank transfer to the Commissioner the sum of 
$11,387.79 representing the excess of the trust funds held by it over the 
maximum amount of charges claimed by it. 

3. That the Commissioner use the amounts realized in (1) and (2) above 
plus the cash amount of $2,590.84 in the liquidator’s separate commercial 
account in Pacific National Bank for the following purposes: 

(a) The immediate payment of certain enumerated claims. 

(b) The payment of other claims not including that of Pacifie Na- 
tional Bank in such amounts as may be stipulated by the company and 
the liquidator or as may be approved by the court. 

4. Arithmetical computations of the amounts set forth in the court order 
demonstrate that the funds now in the hands of the Commissioner or to be 
delivered to him will be adequate to assure 100 percent payment to all 
California claimants, policyholders, and creditors. ‘To further protect 
against any unforeseen contingencies the court order provides: 

(a) That the funds to be delivered to the Commissioner exceed the 
maximum estimated claims by the amount of $10,000; and 

(b) That an additional sum of $20,000 be deposited by the company 
in an interest-bearing account for the purpose of protecting the State 
of California and the Insurance Commissioner as liquidator from any 
and all liability which might arise out of the withdrawal of the assets 
of the company now held. 

5. Upon payment by the company and the bank of the cash amounts set 
forth above and the filing of all necessary and appropriate documents, the 
Commissioner is ordered to and will release to the company all other assets 
currently held by him. 

The entrance of this court order will expedite the liquidation of the company. 
The Commissioner is now in the process of paying the bulk of these claims. It 
is conservatively estimated that the above referred to claim of Pacifie National 
Bank will be settled or litigated in the near future and that this and all other 
disputed items will be paid within a year. One year thereafter if no unforeseen 
contingencies have occurred the $20,000 special deposit referred to above can be 
returned to the company as the last item in the disposition of its liquidation in 
California. 


47932—61— pt. 10-21 
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VI 
[Excerpt from December 1959 Report to Governor of California] 


INTERNATIONAL GUARANTY AND INSURANCE COMPANY OF TANGIER, Morocco. 
In LIQUIDATION 


My report of November 1959, summarized the recitals and findings jn the 
Order of November 24, 1959, issued by the Superior Court at San Francigg 
California, concerning the substitution of assets held by the Commissioner and 
providing for the payment of specific claims. Pursuant to that Order, liquid 
assets have been turned over to the Commissioner and specific claims haye beey 
paid. 

The Superior Court still has under submission an issue involving a substgp, 
tial claim submitted by the receiver of the Alabama General Insurance Company 
This claim was disallowed by the Commissioner. P 

Another issue involves the claim of the Pacific National Bank for a guy 
exceeding $40,000 in connection with trustee and legal services. The allowanm 
of the amount claimed is an issue that will be heard by the Superior Court jy 
January 1960. 

The Attorney General of the State of New York has instituted proceedings jy 
New York and has obtained a Supreme Court Order authorizing the issuane 
of subpoenas and the taking of testimony in connection with the financial stabj). 
ity and operations of the International Guaranty and Insurance Company, |; 
is alleged that residents of New York have deposited monies with saving anj 
loan associations and have been misled by advertising concerning insurance pro- 
tection. The pleadings and attending publicity refer and relate to numerons 
individuals who have been named as parties in the proceedings in California or 
whose names have appeared in hearings as being connected with said insurang 
company and its operations. These have been summarized in previous reports 

Several representatives of the New York Attorney General’s office conferrej 
with my staff in October and numerous documents were made available to 
them. It now appears that a substantial part of the evidence that will be used 
in the New York proceedings, are matters and documents which were developed 
or obtained in February and March of 1958 by my staff, immediately prior to 
or immediately after the court appointment of the Commissioner in March 1958, 
as Conservator of said Insurance Company. The New York pleadings acknowl 
edge the initial and prompt expose by California of the operations and financial 
condition of said Insurance Company. 


VII 


PRELIMINARY REPORT OF EXAMINATION OF INTERNATIONAL GUARANTY AND INSUR 
ANCE COMPANY (FORMERLY WEST INDISCHE HERVERZEKERING MAATSCHAPPN, 
S.A.) of TANGIER, Morocco, AS OF MAy 20, 19558 


SAN FRANCISCO, CALIF., May 20, 1958. 
Hon. F. Brirron McConne tL, 
Insurance Commissioner, 
San Francisco, Calif. 

DEAR Sir: Pursuant to your instructions, a preliminary examination was 
made of the INTERNATIONAL GUARANTY AND INSURANCE COMPANY (formerly West 
INDISCHE HERVERZEKERING MAATSCHAPPIJ, S.A.) of Tangier, Morocco, at Sa 
Francisco, where it appears the company has been maintaining its principal 
headquarters in the United States. 


SCOPE OF EXAMINATION 


The examination was limited to a review of the financial activities of the 
company which were conducted in the United States, as disclosed in accounting 
records submitted by a counsel of the company subsequent to your court appoilt 
ment as Conservator on April 3, 1958, and the preparation of a balance sheet 
statement as of March 31, 1958, based on accounting records, financial state 
ments, published brochures, and such other data which were available. This 
report comments on the findings of the examination. Its scope is limited and 
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the authenticity of the balance sheet shown herein is subject to further analysis 
having been compiled from data and records furnished by the company. These 
records and data have been found to be incomplete, inadequate, and unsupported. 

Documents which were extensively relied upon as a basis for examination 
purposes and the preparation of this report are more specifically described as 
follows: ‘ sd : 2 

(1) Statement of Condition contained in a brochure published by the In- 
ternational Guaranty and Insurance Company as of January 31, 1958, with 
balance sheet statement as of December 31, 1957. Information was not 
available to verify the accuracy of the various items shown in the balance 
sheet. However, with respect to the $1,153,148.19 of assets purported 
to be “* * * specially trusteed for the benefit of U.S. Dollar policyholders 
and creditors” the accounting records of the company show that a sub- 
stantial portion of the trusteed assets do not belong to the company but 
were being held in escrow. The books of the company also show a contra 
liability in the amount of the assets held in escrow but a similar liability 
does not appear, as such, in the published balance sheet. 

(2) General ledger, cash receipts, and disbursements journals, checkbooks 
covering commercial accounts with the Pacific National Bank of San Fran- 
cisco and the First National Bank of Nevada at Reno. Entries appearing 
in the cash receipts and disbursements journals are only partially supported 
by authentic detail. Of particular note is the absence of original vendor’s 
invoices and statements. Detail furnished by the company which was of- 
fered as support of cash disbursements was found to be “check requests” 
issued by company employees. These requests appeared to have been sup- 
ported at one time by vendors invoices which apparently had been removed 
from the files prior to presentation to the Conservator. The above-described 
general ledger and cash journals were surrendered to the Conservator by 
Mr. Lloyd Dinkelspeil, counsel for the company, at San Francisco, on April 
30, 1958. These ledgers which cover the period March 31, 1957, to March 
31, 1958, have the appearance of being the original ledgers of the company 
but because of the lack of supporting detail and subsidiary ledgers such 
as premium ledgers, accounts receivable ledgers, ete., it is impossible to 
determine their completeness and authenticity. This set of ledgers is in 
addition to a similar set shown to examiners in Chicago, Illinois, on April 
28, 1958, which were purported to be the original records of the company. 
This latter set covers the period January 31, 1958, through March 31, 1958. 
Comparison of records maintained in San Francisco with those submitted 
in Chicago show the latter to be a copy of the San Francisco ledgers with 
some variations. 

(3) Correspondence files which were obtained from the office of the U.S. 
Marine & Foreign Securities Company, Ltd., 417 Montgomery Street, San 
Francisco, California. These files contained original and copies of corre- 
spondence of a wide variety between representatives of the company and 
various individuals. It cannot be determined if these files are complete as 
it appears that certain supporting detail had been removed prior to being 
relinquished to the examiners. 

With reference to the accounting records mentioned in Item (2) supra, a 
detailed analysis was made of the cash receipts and disbursements journals, the 
general journal, and the general ledger to determine the extent of the missing 
supporting detail. The findings of this review have been included with this 
report as Exhibit I. 


TRUST FUND ON DEPOSIT WITH THE PACIFIC NATIONAL BANK OF SAN FRANCISCO 
AND RELATED TRUST AGREEMENT 

The company, for the protection of “American Insureds,” maintains a trust 

account with the Pacific National Bank of San Francisco. The trust is held by 

the bank under a trust agreement dated December 30, 1957. An analysis of 

this agreement follows these comments. 

At your direction, an audit and analysis was made of the trust fund and a 
report prepared covering the status of the trust as of April 3, 1958. A copy 
of this report is annexed hereto as Exhibit III. Since the date of the audit 
report, additional information relative to the trust has come to the attention of 
the examiners. It will be noted from a review of the attached audit report that 
of $1,018,299.96 aggregate balance in the trust at April 3, 1958, $985,180.75 repre- 
sented first- and second-mortgage loans. Of this latter amount, $905,180.75 
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represents liens against real property located in the Chicago area. Because 
the nature of these assets, the fact that they constitute approximately 90% of 
the trust fund and approximately 88% of total company assets, it was deemy 
advisable to have these assets evaluated by competent persons in Chicago, Thi 
problem was undertaken by the office of the Auditor of Public Accounts of thy 
State of Illinois and subsequently a report was received from Mr. Robert p 
White, Chief Examiner of Financial Institutions. The report was comprehe, 
sive and informative. An appraisal had been made of the real property securinp 
a $300,000.00 note representing a first lien against a single residence owned by 
Mr. Paul Van Wagner and his wife. Mr. Van Wagner is listed as a trustee ¢ 
the trust fund in the company’s published brochure. The appraisal placed th 
value of the land and improvements at $120,000.00, an amount grossly below th 
face value of the note. This lien is further commented upon in a later seetig, 
of this report. 

As for the remaining $605,180.75, consisting of second liens against real prop 
erty in the Chicago area, these assets were found to be worth only a small par 
of their stated value for the following reasons: 

Representative parcels of the underlying real property were appraised anj 
it was found that in many instances the improvements were still in a state of 
construction or that work had been stopped entirely. Homes that were cop. 
pleted in the same area were not selling. Principally, however, the appraisg) 
values of the properties were approximately the value of prior first liens ang 
therefore, the second liens would appear to be unsecured and an extremely 
hazardous and highly speculative investment. : 

In addition to the doubtful value of these liens, a question has arisen ag ty 
their ownership. It has been stated by representatives of McAdams-Van Wagner 
Agency, Ine., a Master Contract holder of the company, that these items wer 
merely held in escrow pending transfer of ownership of the company to persons 
owning the securities and the signing of a new trust agreement to have bem 
effective January 31, 1958. It is not clear why these assets have been deposited 
in the trust fund maintained at the Pacific National Bank. These points hay 
not been clarified and will require further research. 

With reference to the new trust agreement to have been effective January 
31, 1958, which the Pacific National Bank states had not been completely exe 
cuted and therefore never in effect, it is interesting to note that the company’s 
brochure shows this trust agreement as the one under which the bank was 
holding the trust fund. The brochure also lists as “The United States Trustees 
who have irrevocable power over the assets of the Trust Account in the Pacifie 
National Bank of San Francisco for the benefit of United States policyholder 
and creditors” the same individuals who were to have signed the January 31, 
1958, Trust Deed as “Trust Managers.” There is also correspondence and other 
data which has been furnished to the examiners which indicate that the Trust 
Managers have held meetings as such subsequent to January 31, 1958, ag ind: 

‘ating that the January 31, 1958, agreement was accepted as being in effect 
although not formally executed. 

This conflict of facts will require further investigation. 

Following is an analysis of the Trust Deed of December 30, 1957, which the 
Pacific National Bank contends is the one under which they are acting as truste 
for the Trust Fund deposited by the company. A complete copy of this agree 
ment is annexed to this report as Exhibit IT. 


TRUST DEED ANALYSIS 


Effective date : December 30, 1957. 

Initial deposit : $321,637.03. 

Parties to agreement: International Guaranty and Insurance Company, 
Trustor. Pacific National Bank of San Francisco, Trustee. 

Nature of the Trust Fund assets: A basic sum of $200,000.00 and other assets 
deposited with the Trustee, and all income realized from or with respect to assets 
deposited in the Trust Fund. Responsibility for making investments of the 
Trust Fund shall repose with the company. The Trustee shall not be resp 
sible, nor be required to take any action in regard to investments or property 
held in trust other than to collect interest, dividends, or other sums payable 
thereon. 

Purpose of and provisions relating to the Trust Fund: Assets deposited with 
the Trustee are held in trust for the benefit of American policyholders to l 
disbursed for the following uses and purposes: 


A 


ret 
by Vv 
all « 


prod 
9 


inclt 
pens 
a pr 

3 
Trus 
adju 

4. 
depe 

5. 
dire 
expe 
its 0 

6. 
writ 

7. 
rece 
othe 

Te 
1972 
inte! 
Tru: 
shal 


T 
thai 
tion 

r 
vid 
(bu 

Ss 


[2 Se 


alse of 
90% of 
deemej 
hb This 
| of the 
bert F, 
prehep. 
Curing 
ned by 
IStee of 
ced the 
low the 
Section 


Al prop. 
all part 


sed and 
State of 
re con- 
Dpraisal 
NS and, 
tremely 


Nn as to 
Wagner 
nS were 
persons 
ve been 
posited 
its have 


January 
ely exe 
mpany’s 
ink was 
['rustees 
> Pacific 
yholders 
uary 31, 
nd other 
1e Trust 
ag indi- 
in effect 


hich the 
s trustee 
iS agree 


ompany, 


ar assets 
to assets 
s of the 
» TSO: 
property 
payable 


ted with 
rs to be 


THE INSURANCE INDUSTRY 6029 


1. The payment of any losses, claims, and loss adjustment expenses and the 
return or refund of insurance and/or reinsurance premiums payable under or 
py virtue of the American policies of the company or any of them, and any and 
all commissions and expenses incurred by the company in connection with 
production or handling such said policies, and this Agreement. 

9 The payment of expenses incurred in the administration of the Trust Fund, 
including, without limiting the generality of the foregoing, the Trustee’s com- 
pensation and counsel fees, said expenses of the Trustee and counsel fees to be 
a prior lien over all other claims on the Trust. ; 

3, Payment annually (except income) to International of all assets in the 
Trust Fund in excess of amounts required to cover reserves for losses and loss 
adjustment expense subject to a minimum trust deposit of $200,000.00 

4, Payment not oftener than semiannually of all income accruing on the 
deposited assets. 

5. Payments outlined in Items 1 through 4 above to be made at the written 
direction of the company, except that the ‘Trustee may make payment of any 
expenses incurred in connection with the administration of the Trust, including 
its own fee. 

6. All premiums or other monies received by the company as a result of 
writing American policies shall be paid to the Trustee to be held in trust. 

7. It shall be proper for the company to utilize premiums on other monies 
received by it, as may be necessary, for the cost of reinsurance or retrocessions or 
other coverage for the protection of American policyholders. 

Term of the Trust Agreement: December 30, 1957, through December 31, 
1972, subject to a cancellation provision providing for sixty days notice of 
intention to terminate the agreement by either party. Trustee’s fee: The 
Trustee’s fee for administering the Trust created by this Trust Agreement 
shall be as follows: 

Acceptance fee $500.00. 
Annual fee as follows: 
A minimum of $2,500 on first $250,000 of Trust assets. 
A minimum of $3,750 on trust assets over $250,000 up to $500,000. 
A minimum of $5,000 on trust assets of $500,000 to $1,000,000. 
A minimum of $5,000 plus 1/16 of 1% of trust assets in excess of 
$1,000,000. 
Closing fee 1/5 of 1% with a minimum of $500.00. 
Reasonable compensation for extraordinary or unusual services not here- 
in contemplated. 

Trustee’s accounting: Whenever required by the company but not more often 
than semiannually, the Trustee shall submit an accounting of its administra- 
tion of the Trust Fund. 

The Trust Deed: The Trust created by this Deed shall be irrevocable; pro- 
vided, however, that the company may, With the written consent of the Trustee 
(but not otherwise) amend the administrative provisions of the Trust. 

Signatures for the company: Eric Van Galder, Administrateur. 

Attest: J. W. Ehrlich, Counsel, Administrateur. 

Signatures for the Trustee: J. B. Chamberlain, Trust Officer. 

Attest: Resuekoff (initials not clear). 


STATEMENT OF ASSETS AND LIABILITIES AS OF MARCH 31, 1958, AND UNDERWRITING 
AND INVESTMENT EXHIBIT FOR THE PERIOD JANUARY 1, 1958, THROUGH MARCH 
31, 1958 


The financial statements which follow were prepared from the company’s 
accounting records furnished by the company’s counsel which are purported 
to be the original records of the company in the United States. These records 
are unsupported by complete detail necessary to verify the accuracy of the 
account balances contained therein. Therefore, the balance sheet in this re 
port is for informational purposes only and is not to be deemed a complete 
audited statement of the company’s financial condition at March 31, 1958. It 
may be used as a guide to further comments which will follow regarding the 
various account balances as they appear in the statement. There has been 
no attempt to present this balance sheet in accordance with accepted annual 
statement forms as required by state insurance departments. Such a presenta- 
tion would be of little value without a comprehensive examination of the com- 
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plete records of the company and the records of Master Contract holder 
(General Agencies) in the United States. The examiners cannot vouch for 
the complete accuracy of the financial condition of the company as presenta 
in the following balance sheet or of any item contained therein. 


Balance sheet, Mar. 31, 1958 


ASSETS 

I ROO ian ccs css teiiicin ice apni nese atest ---- $80, 000.0% 
Siorieace 16kna (Contra) 225 oe tn se Bi as et ---. 905, 180,73 
SO TE scat ciiaehbdaeeutncannelennnass i ae aie Baa 37, 689, 37 
Premieimas in course of comecion ....- = nn in ck cn dec ccs 168, 871, %4 
nets I NCORONT “PRRGIVENNO: no oes ci eee ret eae eae 1, 053. 68 
re 

PTOI SU 8s as Set a ah ast eon 1, 192, 795. rad 

LIABILITIES 

Reserve for losses and loss expenses_______--__-----_--_-_---_-_-___- 12, 290, 09 
BeGperve fOr Hime Cx PCnses. 2. 22a oe ce eee 2, 000. 00 
Reserve for unearned premiums______-----_---____________- _ 302, 881.99 
Te Or CRT IC nS se ee ee 14, 685. 17 
Reserve for master contract holders differences________________ : 1, 993. 68 
ON RE OS SIR ee 2 Se a Se Ae ee 11, 723. 4) 
rns WI COOUELE = on ee ast on -— 905, 180.7 
Ls 

FUL RRR GRIN ni es ium merely COU; OO 
BIAS URI SINR ie 5 es ee eee ee (57, 839. 36) 
i a eae te od i Goce inten Sains jaa Ig 


Underwriting and investment exhibit Jan. 1 through Mar. 31, 1958 (cash basis) 


UNDERWRITING INCOME 


PONS ONTO ooo Je ee ott eee eee see $174, 832. 51 
Deductions : 

PRIDI IANS Gr See ae ie aeons ent $2, 772. 68 
PAO: SERERONING "NG So te ee ti ee 284. 47 
Other underwriting expense paid ______________ 122, 338. 42 

—___—————_- 25, 395. 57 

INGE SOP WEE BA a keen oem 49, 436. 4 

OTHER INCOME 

TERCTORL Cl GEV ORRON UR 62 = hice a ees 73. 73 
Premium balances charged off....___ Sen a ee ene (500. 00) 

——$—$____—_- (326. 27) 

TU NCR a tc cs des a reed 49, 110. 67 


Assets and liabilities are commented upon as they appear in the foregoing 
balance sheet. 
ASSETS 
Mortgage loan, $80,000.00 


This loan represents a first lien, secured by deed of trust, against several 
parcels of undeveloped land located in Pershing County, Nevada. The amount 
of the original loan was $85,000. Repayment of principal is payable at the rate 
of $5,000 annually, plus interst at 5%. The first instalment of principal ani 
interest was received by the Pacific National Bank of San Francisco as trustee, 
on January 13, 1958, reducing the outsanding principal balance to $80,000.00. 

Evidence of the loan is held by the Pacific National Bank of San Francist 
as a deposited asset under a trust agreement between the Bank and the Compaly 
executed December 30, 1957. 
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The trustee’s files do not contain an appraisal of the underlying property,’ 
‘tle insurance policy, abstract of title, or any information concerning other pos- 
pr yrior liens against the mortgaged property. These documents must be 
pce ot pefore any value can be ascribed to this asset. 


Mortgage loans (contra), $905,180.75 : 
These loans fall into three principal categories, as follows: 
ie RR AAA WAN sa anc oscars scincinenictinmnsbnnaionnilitahilon eit 
Second liens : : 
7 Structures under construction--_........................._..- aia 
Cemmeibiwe epertMneNtN 204, 500. 00 


905, 180. 75 
First lien—single home, $300,000.00 

This item consists of a principal note of Paul D. Van Wagner and Eleanor Ss. 
Van Wagner, his wife, dated January 15, 1958, secured by a deed of trust, with 
the Chicago Title and Trust Company as Trustee, on a home and land * located 
in Du Page County, Illinois. The note is payable at maturity, January 15, 1973, 
to bearer in the principal sum of $300,000.00. Interest is payable semiannually 
at the rate of 6%. The Pacific National Bank file did not contain a policy of 
title insurance or abstract of title or any data concerning other possible prior 
liens on the mortgaged property.” Further investigation will have to be made 
before any value can be placed on this asset. 

Second liens—structures under construction, $294,500.00 

This asset consists of 82 second liens, secured by deeds of trust on real prop- 
erty located in Illinois with the Chicago Title and Trust Company as Trustee, to 
construction companies covering units, either planned, or in the course of con- 
struction. The liens are in the form of notes in multiples of $1,000.00 or less 
for each unit involved, with the aggregate amount per unit related to the anti- 
cipated value of the completed structure. 

These second liens provide for regular monthly payments to bearer of prin- 
cipal and interest at 6% per annum. Some of the notes were over a year old 
when they were placed in the company’s trust account with the Pacific Na- 
tional Bank, but the bank still shows a trust fund value equal to the original 
face of the notes without diminution because of the monthly payments. The 
files do not reveal whether any monthly payments have been made or whether 
the notes are in default. Further investigation will have to be made before any 
value can be established for these items. 


Second liens—cooperative apartments, $310,680.75 


This asset consists of one hundred second liens on dwellings, which are termed 
second mortgages on the records of the trustee. The files do not contain the 
notes nor the original agreements of sale. These copies of the agreements name 
the builder of the dwellings as payee, and there are no assignments of these 
obligations to the International Guaranty and Insurance Company. 

These second liens provide for monthly payments to the builder of principal 
and interest at 444-5144% per annum. There is nothing in the files to substan- 
tiate the principal amounts that were acknowledged by the Pacific National 
Bank as under their trust agreement, since the last posted monthly payments, 
as shown on the loan documents, were dated over six months prior to the receipt 
of the documents by the bank. The current status of these liens is undetermin- 
able since the record of payments is apparently kept by the builder or at his 
direction. Further investigation will have to be made before any value can be 
ascribed to these items. 

It is interesting to note that these mortgages, aggregating $905,180.75, are 
held by the Pacific National Bank of San Francisco for the benefit of the com- 
pany’s policyholders in the United States under the trust agreement of December 
30, 1957. The company, however, shows a contraliability in its accounts of the 
Same amount. The original source of the entries recording these mortgages in 
the general ledger was a journal entry of March 31, 1958, which describes these 
items as being held in escrow until the signing of a new trust agreement with 
Pacific National Bank of San Francisco which was to have been effective 
January 31, 1958, but which has not been executed by the bank. 
ila cic 


5 Bee Item No. 1 on p. 6033 for additional explanation. 
See Items No. 2 and No. 3 on p. 6033 for additional explanation. 
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An attempt was made to clarify the ownership of these securities by inguirip, 
of representatives of the McAdams-Van Wagner Agency, Inc. (this ageng 
claims it owns the securities and a part of the stock of the company), in San 
Francisco and Chicago. In San Francisco, Henry McGuren, attorney for the 
Agency, stated that the securities were placed in the trust only as a means of 
presenting a favorable trust balance but were not a part of the trust res, 
Chicago, Attorney Weinberg of the Agency stated the securities were being heli 
in escrow by the company pending transfer of ownership of the company t 
individuals owning the securities. It was not made clear in Chicago why the 
securities were deposited in the trust. 

Company records do not show that payments of monthly installments hay 
been received and no information has been furnished by the company to ghoy 
what disposition is being made of monies collected, if any. 

Complete information attesting to the ownership and authenticity of thew 
securities will be required before a value can be determined for these assets, 
Cash in bank, $37,689.37 

The predominate part of this balance, $33,119.21, is held in the trust fund of 
the Pacific National Bank of San Francisco. The remaining balance, $4,570,16 
is purported to be on deposit in two commercial accounts. This latter amo} 
will require confirmation from the depositories and reconciliation to cag 
journals. 

It has been reported orally to the examiners that there are bank accounts 
other than those shown in the records. <A full disclosure must be made of the 
various bank accounts maintained by the company or its agents including deposi 
slips, cash remittance advices, ete. 

Premiums in course of collection, $168,871.84 

There has been little or no detail furnished by the company in support of this 
asset. Before any value can be attributed to this item complete production 
records of Master Contract Holders must be made available for examination, 
These records should include premium bordereau, policy dailies, premium remit: 
tance advices, ete. Journal entries reflected in the ledgers show these premiums 
to be due from Master Contract holders. It is noted particularly that a sub 
stantial portion of the premiums represents reinsurance assumed through master 
contract holders. The company has not furnished copies of its reinsurance agree 
ments. These agreements must be submitted for examination. 

Accrued interest receivable, $1,053.66 

This amount represents interest accrued to March 31, 1958, on the $80,000 
mortgage representing a lien against the Nevada property. See comments under 
the caption “Mortgage Loans.” 

LIABILITIES 
Reserve for losses and loss expense, $12,200.00 

To properly evaluate this liability, all loss files and agency loss records must 
be made available for examination. The balance in this account appears to be 
a simple estimate. There have been no supporting detail or work papers fur 
nished by the company showing the computation of this item. 

Reserve for unpaid expenses, $2,000.00 

This amount appears to be an estimate. There is no detail supporting the 
computation of the balance shown. 

Reserve for wnearned premiums, $302,831.98 

Working papers have not been furnished by the company detailing the con- 
putation of the liability. To verify the accuracy of this reserve complete 
production records must be furnished by the company. 

Reserve for commissions, $14,585.17 

The accuracy of this liability cannot be determined without complete pro 
duction records which have not been furnished by the company. 
Reserve for master contract holders differences, $1,993.68 

This balance will require analysis of premium bordereaux, accounts currell, 
and cash remittance advices of master contract holders which have not as yel 
been furnished by the company. 
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Accounts payable, $11,723.40 
This account will require verification and analysis of original vendors’ in- 
voices and statements when such are furnished by the company. 


Mortgage loans (contra), $905,180.75 
Refer to comments under the same caption in asset section of report. 


CONCLUSION 


This report and accompanying financial statements reflect the results of a 
preliminary examination of the financial activities in the United States of the 
International Guaranty and Insurance Company as they are reflected in com- 
pany records furnished to the Department of Insurance. 

The records were found to be incomplete and for the most part unsupported 
by detail. ‘ ; . . 

With respect to certain of the assets shown in balance sheet a serious question 
has arisen as to ownership and value. Statements made by company repre- 
sentatives with reference to assets held in trust by the Pacific National Bank 
do not agree with information relative to the trust fund deposited with the 
ank as shown in the company’s published brochure of January 31, 1958. It 
is the contention of the company that $905,180.75 of a total of $1,192,795.65 
were merely held in escrow. It is not clear why these assets were permitted 
to be deposited in the trust fund. 

As to the value of these same assets it has been determined by competent 
individuals that these assets are only worth a fraction* of their stated book 
value. 

The company has not furnished its corporate records. Names of directors, 
officers, or stockholders have not been submitted for review. Consequently, as 
of the date of this report, ownership of the company has not been clearly 
established. 

Until such time as the complete records of the company are made available 
for examination and questions of value and ownership of assets shown in the 
company’s records are established, the financial position of the company as 
shown in the balance sheet statement included in this report cannot be con- 
sidered as authentic. 

Respectfully submitted. 

C. J. WIESE, Examiner. 


ADDITIONAL EXPLANATIONS 


Item No. 1 (Page 12).—On May 29, 1958, the attorneys for the company stated, 
and we accept as a fact, that earlier on that date they examined at Pacific Na- 
tional Bank appraisals of this property by Appraisers Kenneth C. Dolan and 
Frank K. DeBeixedon, showing valuation of $150,000. 

Item No. 2 (Page 13).—On May 29, 1958, the attorneys for the company stated 
that they believe that this property may actually be a commercial dairy farm 
producing an estimated annual profit of $20,000. Counsel requested additional 
time in which to furnish particulars on this subject. 

Item No. 3 (Page 13).—On May 29, 1958, the attorneys for the company stated, 
and we accept as a fact, that earlier on that day they examined at the Pacific 
National Bank a title insurance policy issued by Chicago Title Insurance Com- 
pany for the principal sum of $300,000 on this property. 

Item No. 4 (Page 18).—On May 29, 1958, the attorneys for the company sug- 
gested that this may unfairly convey the idea that the property has only trivial 
value, and Examiner Wiese agreed to change the language to read: “* * * that 
these assets are worth substantially less than their stated book value.” 

Summary Listing of Accounting Records and supporting detail found to be 
missing upon review of International Guaranty and Insurance Company records 
which were furnished by company counsel at the request of F. Britton Me- 
Connell, Insurance Commisisoner and Conservator of the Company. 





* See Item No. 4 on this page for additional explanation. 
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EXHIBIT I 
ITEM 1—MISSING LEDGER PAGES ( 


The sheets have penciled numbers in the lower left-hand and lower right-hang 
corners. The following sheets have been found to be missing: 
Pages 5 and 6 
Pages 70 and 71 
ages 88 and 8&9 
ages 118 and 119 


ITEM 2—-CASH RECEIPTS, 1957 


First National Bank of Nevada, Reno, and Pacific National Bank of San Frap. 
cisco (see Page R1). 
Required : 
(1) Duplicate deposit slip or bank pass book. 
(2) Cash remittance advice. Funds in the amount of $10,602.00 were 


received from either Robert S. Hopps or Sierra Underwriters, Inc. We want ( 
the advices that accompanied these funds giving an explanation of the na. A 
ture of the receipts ; that is, the daily reports, ete. I 
ITEM 3—CASH RECEIPTS, 1958 
First National Bank of Nevada, Reno (see Page R2), and Pacific Nationa] 
Bank of San Francisco (see Page R3). 
Required : ] 
(1) Duplicate deposit slips or bank pass book. I 
(2) Cash remittance advices (see item 2 (2) supra). 
ITEM 4—CASH DISBURSEMENTS, 1957 
( 
First National Bank of Nevada, Reno (see Page D1). } 104 
Required : ] 
(1) Canceled checks Nos, 1001, 1002, 1003, and 1004. 
(2) All blank or unused checks. 
(8) Vouchers supporting disbursements; that is, vendors’ invoices or 
statements. ] 
(4) Checkbook with stubs. 104 
J 


ITEM 5—-CASH DISBURSEMENTS, 1958 


-acific National Bank of San Francisco (see Pages D1, 4, 5, 6, 7, 8, and 9). 
Required : 
(1) Canceled checks Nos. 1 through 143. 
(2) All blank or unused checks. 
(3) Vouchers supporting disbursements; that is, vendors’ invoices or | 
statements. 4 
(4) Checkbook with stubs. 


ITEM 6—CASH DISBURSEMENTS, 1958 


First National Bank of Nevada, Reno (see Pages D2, 3, 5, and 9). 
Required : 
(1) Canceled checks Nos. 1002 through 1068. 
(2) All blank or unused checks. 
(3) Vouchers supporting disbursements; that is, vendors’ invoices or 
statements. 
(4) Checkbook with stubs. 
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ITEM 7——-MORTGAGE LOANS ON REAL ESTATE 


(Ledger Account No. 103.) 
Required : 
-hand (1) The subsidiary records for each item comprising the total of $985,- 
180.75 shown in this account. as of March 81, 1958. 
(2) Corresponcence and any contracts relating to the conditions under 
which the following were placed in the Pacific National Bank of San Fran- 
cisco Trust Account: 


MO VU RCRA NO cr a ee eg $300, 000. 00 

Helimnee Bide. 2na Morteares.. 93, 000. 00 

EC ITE SUKih © ORR Ne laa Ss cers a cleo eile a gna ees Bae 310, 680. 75 

BN UU Sti. UNG TROT CU a 47, 500. 00 
Fran- Melvin Bldg. Junior Mortgages___..___________________ 


pmol 154, 000. 00 


$905, 180. 75 
ITEM 8—CASH IN BANKS, 1957 AND 1958 


iW 
ona (See Accounts Nos. 104-1 through 104-4.) 


he na- A. First National Bank of Nevada, Reno (Acct. No. 104-1). 
Required : 
(1) Bank statements. 
(2) Cash remittance advice covering the receipt of $8,764.01 entered in 
the account on October 22, 1957. 
tional (3) Cash remittance advice showing the deposit of $125,000.00 in the 
account entered December 31, 1957. 
B. Pacific National Bank of San Francisco Trust Account (Acct. No. 104-2). 
Required : 
(1) Trustee’s bank statements. 
(2) Transfer or disbursement advices to trustee. 
(8) Letters of transmittal covering assets deposited in Trust Account. 
C. Pacific National Bank of San Francisco Commercial Account (Aect. No. 
104-3). 
Required : 
(1) Bank statements. 
(2) Canceled checks. 
Pes or | (3) Blank checks and check stubs. 
D. First National Bank of Nevada, Reno Commercial Account (Acct. No. 
1044). 
Required : 
(1) Bank statements. 
(2) Canceled checks. 


nd 9). (3) Blank checks and check stubs. 
ITEM 9—PREMIUMS IN COURSE OF COLLECTION, 3/31/57 THROUGH 3/31/58 
res OF (Account No. 105.) 
Required : 
(1) Bordereaux or listing of policies making up each of the Debit Journal 
entries to this account. 
(2) The copies of each of the contracts commonly known as Daily Reports 
to support the total Debit entries to this account. 
(8) Itemized list of what makes up the balance at March 31, 1958. 
(a) Anglo-Canadian Underwriters, Limited_________________- ._ $4,151.58 
(b) Letter of March 8, 1958, in which liability to Mortgage Cor- 
poration of America is assigned to Anglo-Canadian Under- 
ces oF writers, Limited. 
(c) International Guaranty & Insurance Underwriters, Inc____ 42, 884. 04 
(@) MeAdams-Van Waener, Iie... 80, 000. 00 


(e) Debit balance in account at March 31, 1958________________ 127, 085. 62 
(4) Vouchers for each and every expense credited to this account. 
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ITEM 10—ACCOUNTS RECEIVABLE, 1957 AND 1598 


(Account No. 108.) 


Required : 
(1) Premium reports from the following : 

SenIS GERD CONE ho eee a oe aes $535. 24 
Na ro ROR es OE a inno Sing 10, 282, 97 
Prudential Savings @ 080 ASs0C. n-ne 1, 200, 25 
CORUIRETEIT DAVINES ee 2ORl) BSS0C. 2 ce cee eka he 2, 216, 45 
RGA a VINnGs 108 LA RB0C san oo hee eto sa a oaee 8, 963. 14 
PTTONA PATINES @ LOR BSeee 56 esse oes lacs 17, 788. 99 
MOCUTILY (SAVING INGTON esse ec oseetulo lees 849, 98 
Ss 

Debit balance in account at March 31, 1958___----_-__-__- 41, 836, 29 


ITEM 11—-RESERVE FOR UNPAID LOSSES 


( Account No, 201.) 
Required : 

(1) The working papers and claim files on which the balance in this 
account of $10,620.00 was established as an estimated reserve on March 31, 
1958. 

ITEM 12—RESERVE FOR UNPAID LOSS EXPENSE 


(Account No. 202.) 
Required : 

(1) The working papers and claim files on which the balance in this 
account of $1,600.00 was established as an estimated reserve on March 31, 
1958. 

ITEM 13—RESERVE FOR UNPAID EXPENSES 


(Account No. 203.) 
Required : 
(1) Vendors’ invoices or statements supporting this estimated liability 
of $2,000.00 at March 31, 1958. 


TITLE 14—-RESERVE FOR UNEARNED PREMIUMS 


{Account No. 204.) 
Required : 
(1) The premium register, the in force register, and the working papers 
from which this liability of $302,831.98 was computed at March 31, 1958, 


ITEM 15—RESERVE FOR COMMISSIONS 


(Account No. 205.) 
Required : 
(1) The working papers and underlying data from which this liability 
of $14,685.17 was computed at March 31, 1958. 


ITEM 16—RESERVE FOR MASTER CONTRACTHOLDERS’ DIFFERENCES 


(Account No. 206.) 
Required : 
(1) The confirmations received from Anglo-Canadian Underwriters ac- 
count balance at March 31, 1958, $1,993.68. 


ITEM 17—-ACCOUNTS PAYABLE 
{Account No. 210.) 
Required : 
(1) Detail making up the balance in this account of $916,904.15 other 
than the following: 





Para Wee em a dl de hs het $300, 000. 00 
REGIS ODOT NOU eo Beta So cekeckceeekceees 605, 180. 75 
I assets sichohestnctiaisa ik e:snacl chia thai abcninpeighbaldapiiiaheaizaeaibaibi a 905, 180. 75 


(2) The difference of $11,723.40 should be supported by detailed vendors’ 
invoices or statements. 
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ITEM 18—PREMIUMS WRITTEN 

(Account No. 301.) 

Required : : nha 

(1) Bordereaux or other premium reporting forms substantiating the 

$535.9 amounts shown in this account from September 30, 1957, through March 31, 
POO), 24 ORR 
9RQ9 ” 1958. de - : 
a 27 (2) Copies of policies or contracts with the following: 
200, 5 Capital Mortgage Co. 
oe 45 Utah Savings & Loan Assoc. 
963. 14 Prudential Savings & Loan Assoc. 





, T88, 89 Commercial Savings & Loan Assoc. 
849. 98 Idaho Savings & Loan Assoc. 
Arizona Savings & Loan Assoc. 
, 836. 22 Security Savings Institution. 
ITEM 19—PREMIUMS ASSUMED 
(Account No. 302.) 
Required : . 
in this (1) Reinsurance contract with Atlas. 
arch 31, (2) Bordereaux and Daily Reports making up the total premiums 
assumed. 
(3) Remittance advices showing in what manner these premiums were 
paid. 
ITEM 20—LOSSES PAID 
(Account No. 304.) 
in this Required : 
arch 31, (1) Claim files for each item paid. 
ITEM 21—LOSSES ASSUMED 
(Account No. 305.) 
Required : 
(1) Claim files or vouchers substantiating the payment of these claims. 
liability 
ITEM 22—COMMISSIONS PAID 
(Account No. 3807.) 
Required : 
(1) The bordereaux making up the items on which commissions were 
paid, particularly copies of the following policies: 
ON1002 issued to City Savings Assoc. 
i CN5052 issued to Superior Factors, Inc. 
» F ’ 
1, 1958, 
ITEM 23—COMMISSIONS ASSUMED 
(Account No. 308.) 
Required. 
(1) Bordereaux or Daily Reports making up the total premiums on which 
liability commissions were paid. 
ITEM 24—LOSS ADJUSTMENT EXPENSE ASSUMED 
(Account No. 311.) 
Required : 
(1) Bordereaux or accounts in which these items were deducted, to- 
ters ac gether with vouchers for same. 
ITEM 25—TRAVEL AND TRAVEL ITEMS 
(Account No. 407.) 
Required : 
(1) Vouchers and original vendors’ invoices or statements covering each 
15 other item appearing in this account. 
0, 000.00 ITEM 26—PRINTING, STATIONERY, AND OFFICE SUPPLIES 
5, 180. 75 (Account No. 409.) 
Required : 
5, 180. 75 (1) Vouchers and original vendors’ invoices or statements covering each 


item appearing in this account. 


vendors’ 
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ITEM 27—POSTAGE, TELEPHONE, AND TELEGRAPH 


(Account No. 410.) 
Required: 
(1) Vouchers and original vendors’ invoices or statements covering each 
item appearing in this account. 


ITEM 28—LEGAL AND AUDITING 
(Account No. 411.) 
Required : 
(1) Vouchers and original vendors’ invoices or statements covering each 
item appearing in this account. 
(2) Auditing report or reports submitted by Richard Hanlin & Co, as 
divulged by Request No. 1 above. 


ITEM 29—MISCELLANEOUS 
Required : 
(1) United States master contracts with the following: 
(a) MeAdams-Van Wagner, Ince. 
(0) International Guaranty and Insurance Underwriters, Ince. 
(2) Stock certificate books and stockholders ledgers showing names of 
stockholders and their interest. 
(3) Listings of agents and brokers. 
(4) Policy dailies or cover notes. 


ITEM 30—TRUST FUND 
Required : 

(1) Name and location of mortgage loan servicing agent who is effecting 
collection of the payments of principal and interest on notes held in the 
Trust Account. 

(2) Location of payments of principal and interest that have been re 
ceived since the inception of the Trust Agreement as of December 30, 1957, 
which so far have not been reflected in the records of the trustee. 

(5) Location of files containing original documents as to which the Trust 
contains only photostats or copies. 


Exutisit II 
TRUST DEED 


THIS AGREEMENT dated as of the 30th day of December 1957, by and between 
the INTERNATIONAL GUARANTY AND INSURANCE COMPANY, which said Company is 
organized and existing under the laws of Tangier, Morocco (hereinafter called 
the “Company”), and PaciFIc NATIONAL BANK oF SAN FRANCISCO, a corporation 
organized and existing under the laws of the State of California (hereinafter 
referred to as “Trustee’”’). 

WHEREAS, the Company has paid over to the Trustee the sum of $321,637.03 in 
eash and/or securities, as the initial deposit of the Trust hereby created; and 

WHEREAS, the Company is engaged in the insurance and/or reinsurance busi- 
ness throughout the world and the Company has and will have a number of 
American insureds and/or reinsureds whose premiums as well as _ potential 
claims are payable in U.S.A. dollars; and 

WHEREAS, the Company has no officers, managers or agents or any establish- 
ment, permanent or otherwise, in the United States and is desirous of having 
none, but being cognizant of the unsettled world conditions desires to establish 
a Trust Fund in the United States of America as security for American in- 
sureds whose claims may be payable in U.S.A. dollars: 

Now, THEREFORE, in order to accomplish the foregoing purpose, the Company 
and the Trustee do hereby covenant and agree as follows: 
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ARTICLE I 


Definition of Terms 


The following words and phrases as used in this Trust Agreement, unless 
a different meaning is clearly required by the content, shall have the respective 
meanings hereby assigned to them: 

“AMERICAN PoLicy” and “AMERICAN POoLiciIes” mean any contract or policies 
of insurance and/or reinsurance (includes sureties or contracts of financial 
guarantee) or any agreements to so insure and/or reinsure made by the Com- 
pany wherein the premiums and losses are expressed to be payable in U.S.A. 
dollars. 

“AMERICAN INSUREDS” and “AMERICAN INSURED” mean those policyholders of 
the United States of America who are (1) Citizens of or domiciled in the United 
States of America; or (2) Corporations organized under the laws of the United 
States of America or any of the States, Territories or Possessions thereof; or 
(3) Unincorporated associations (including partnerships) organized under the 
laws of the United States of America or of any of the States, Territories or 
Possessions thereof; or (4) any and all persons whether or not included within 
the description of Subdivisions (1), (2), or (3) to whom policies have been 
issues covering property, whether real or personal or liabilities, located within 
the territorial limits of the United States, its territories or possessions; or (5) 
any persons, corporations, or associations who are assignees, pledgees, or mort- 
gagees of American policies in favor of policyholders within the descriptions of 
Subdivisions (1), (2), (8), and/or (4), or who are named in the loss-payable 
clause of American policies. 

“Trust FUND” means a basic sum of Two Hundred Thousand Dollars 
($200,000.00) and all other assets transferred to the Trustee for the purpose 
of this Trust Agreement and all income realized whether by way of dividends, 
interest, or otherwise from or with respect to the funds deposited hereunder. 

The “OPENING DATE” shall mean November 1, 1957, and the “CLostne DaTE” 
shall mean December 31, 1972, except as otherwise provided hereinafter. 

The “Auprrors” shall mean the auditors designated by the Company as pro- 
vided hereinafter. 

ARTICLE II 


Provisions Relating to the Trust 


1. The Trust Fund shall be held in trust for the following uses and purposes: 

(a) The payment of any losses, claims and loss adjustment expense and the 
return or refund of insurance and/or reinsurance premiums payable under or 
by virtue of the American policies of the Company or any of them, and any and 
all commissions and expenses incurred by the Company in connection with pro- 
duction or handling such said policies, and this Agreement. 

(b) The payment of expenses incurred in the administration of the Trust 
Fund, including, without limiting the generality of the foregoing, the Trustee’s 
compensation and counsel fees, said expenses of the Trustee and counsel fees 
to be a prior lien over all other claims on the Trust. 

(c) The payment and delivery annually to the Company of all cash and 
investments held by the Trustee which the Auditors shall have certified are 
in excess of the amount to be held in the Trust Fund for the purpose of provid- 
ing for reserves in an amount estimated in the aggregate to provide for pay- 
ment of all losses and claims incurred in respect of American policies of 
American insureds, which are unpaid as of the date of such annual payment 
and delivery and for which the Company may be liable, and also reserves in 
an amount estimated to provide for the expenses of adjustment or settlement 
of such claims; provided, however, that such payment and delivery may be 
required by the Company only to the extent that the balance of the Trust Fund 
exceeds Two Hundred Thousand Dollars ($200,000) in cash and securities 
except in the event of termination when such payment and delivery may be 
required by the Company as provided in Section 9 of this Article II. The 
Trustee shall not be required to ascertain or inquire as to the accuracy of any 
certificate of the Auditors furnished to it under the provisions of this 
subdivision. 

(d) The payment, not oftener than semiannually, of all interest and dividends 
(after deducting any taxes, expenses or other charges payable therefrom) from 
time to time accruing on the deposits and investments of the Trust Fund as 
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shall be directed by the Company. Pending such direction, such interest ang 
dividends shall be held by the Trustee in the Income Account of the Trust with. 
out prejudice to the right of the Company to direct such payment as above 
provided at some later time. 

2. The Trust hereby created shall to the extent herein provided inure to the 
benefit of all American insureds to whom the Company may become liable ag 
result of a loss covered by American policies written to cover an Americay 
insured and payable in U.S.A. dollars. No one shall have the right at any time 
to charge the Trustee in respect of any guaranteed assets except American 
insureds holding an American policy or contract payable in U.S.A. dollars ang 
then only for losses or the return or refund of premiums, and no one shall have 
the right at any time to charge the Trustee for any other than the assets of the 
Trust Fund in the hands of the Trustee, to the extent available hereunder, at 
the time his claim becomes enforceable as hereinafter defined; and even after 
his claim becomes enforceable as hereinafter defined, no insured or reinsured 
shall have the right to inquire into the course of administration of the Trust 
or to question any act or thing done, suffered or omitted by the Trustee, or 
otherwise to enforce such Trust, the sole right under this instrument of such 
American insured on American policies or contracts, payable in U.S.A. dollars, 
being to receive the amount of his claim after it has become enforceable as 
hereinafter defined from the assets of the Trust Fund then actually in the hands 
of the Trustee and available for such payment as provided in Section 3 of this 
Article II. 

3. A claim under or by virtue of the American policies of the Company against 
the Trust Fund shall become enforceable within the meaning of this Trust 
Agreement only when all of the following five conditions have been fully com- 
plied with: 

(a) The American insured has obtained a judgment in any court having 
jurisdiction over the subject matter and the parties within the United States of 
America against the Company in respect of the Company’s liability under 
American policies or contracts written for American insureds and payable in 
U.S.A. dollars. 

(b) Such judgment has become final in the sense that the particular liti- 
gation has been concluded either through the failure to appeal within the 
time permitted therefor or through the final disposition of any appeal or 
appeals that may have been taken. The word “appeal” as used herein shall 
be deemed to include any similar procedure or review permitted or allowed 
by the applicable law. 

(ec) There has been filed with the Trustee a certified copy of the said judg- 
ment, together with such proof, as to its finality and its conformance with 
the other conditions specified in this Section 3 as the Trustee shall require. 

(d) A period of thirty days has expired from the date of the filing of said 
certified copy of the said judgment and all of the said proofs with the Trustee 
without such judgment having been satisfied. 

(e) There has been filed with the Trustee a statement under oath that 
said judgment has not been satisfied within such period of thirty days and 
has not been satisfied on the date of the making of such statement. 

4. Where the claim of an American insured becomes enforceable as de 
fined in Section 3 of this Article II, the liability of the Company shall be paid 
and satisfied forthwith by the Trustee out of the Trust Fund in the Trustee's 
possession without regard to the rights of the other American insureds or any 
payments that may be then due for any of the uses and purposes mentioned 
in Section 1 or 2 of this Article II, other than the remuneration and expenses 
of the Trustee. The Trustee shall obtain a satisfaction piece with respect to 
any judgment paid and satisfied hereunder. If any claim against the Com- 
pany or any of them shall become enforceable against the Trust Fufid as pro- 
vided herein, and there shall not then be sufficient cash in the Trust Fund 
with which to satisfy such claim, the Trustee shall sell such and so much 
of the property then in the Trust Fund as directed by the Company in writ- 
ing. In the absence of such direction promptly received, the Trustee shall 
sell such and so much of the property then in the Trust Fund as in its absolute 
discretion it shall deem appropriate for the purpose of raising sufficient cash 
with which to satisfy such Claim. 

5. The Trustee shall be fully and completely protected and shall ineur no 
liability for any action taken, suffered or omitted by it in good faith here- 
under and shall be absolutely protected in relying upon the opinion of counsel 
selected by it as to whether or not any judgment obtained by an American it- 
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sured conforms with all of the conditions specified in Sections 1 and 2 of this 
Article II, including, without limitation, as to whether or not the court in 
which such judgment was obtained is a court of competent jurisdiction with- 
in the meaning of the said section and whether or not such judgment is final 
within the meaning of the said section. In the event of any suit or proceed- 
ing brought against the Trustee based upon a judgment obtained by an Ameri- 
can insured against the Company in respect of their liability under an Ameri- 
ean policy payable in U.S.A. dollars, the Trustee shall be entitled to charge 
against the Trust Fund any expenses incurred by it in the said suit, including 
attorneys’ fees and also any payment made under a judgment obtained against 
the Trustee including interest and costs. 

6. The payments described in Subdivisions (a), (b), (ce), (d), and (e) of 
Section 1 of this Article II shall be made by the Trustee upon the written di- 
rections of the Company (and not otherwise) filed with the Trustee at its 
office, except that notwithstanding the absence of such direction, the Trustee 
may make payment of any expenses incurred in connection with the adminis- 
tration of the Trust, including its own compensation and shall pay any 
claim that has become enforceable as provided in Section 3 of this Article II. 
The Trustee shall carry into effect such directions of the Company as to 
what payments are required to be made from time to time out of the Trust 
Fund and to whom payable for any of the uses and purposes mentioned in 
Section 1 of this Article II. In making any such payments the Trustee shall 
be under no duty or obligation to verify the accuracy of any directions of the 
Company and shall incur no liability for acting upon or carrying into effect 
such directions. The Trustee shall in no circumstances be under any duty 
to inquire into the advisability, legality or propriety of any such directions or 
of the authority of the Company to give the same. 

7. All premiums and other monies received by the Company between the open- 
ing date and closing date, as a result of writing American policies or contracts 
covering American insureds in U.S.A. dollars, after deducting from the premium 
commissions allowed, shall be paid to the Trustee or accounted for, and until so 
paid and accounted for, shall be held in Trust (by whomsoever and in whatever 
names the same may at any time be held) for the purpose of paying over or 
accounting for the same. 

It shall be proper for the Company to utilize such portion of the premiums 
and other monies received by it, as may be necessary, for the cost of reinsurance 
and retrocessions and any other coverages effected by the Company with re- 
spect to the protection of the risks of the Company on policies or contracts 
written for American insureds and payable in U.S.A. dollars. 

The Trustee shall be under no duty to investigate or determine whether there 
has been proper compliance with this Section or to verify the accuracy of any 
account, statement or certificate rendered to it or take any action for the collec- 
tion of the said premiums or other monies; and the Trustee shall only be re- 
sponsible or accountable for the amounts actually received by it. 

8. Additional investments, cash or other assets, if acceptable to the Trustee, 
may be transferred or paid to the Trustee for the purposes of the Trust Fund. 
The Trustee shall be under no duty or obligation to require the Company to make 
any such transfers or payments and it shall be conclusively presumed that any 
and all such transfers or payments to the Trustee have been properly made. 

9. The Trust hereby created shall commence on the 30th day of December, 
1957 and shall continue, remain and be in full force and effect until the thirty- 
first day of December, 1972, unless terminated prior to said date by sixty (60) 
days’ notice from the Company. Upon termination of the Trust from any 
cause, the Company shall promptly make an audit of the Trust Fund and of the 
Company in relation to the Company’s insurance and/or sureties covering Amer- 
ican insureds in U.S.A. dollars, to determine the reserves necessary with respect 
to such American policies or contracts, and the reserves necessary to meet any 
other obligations, actual or potential, of the Company on American policies or 
contracts covering American insureds in U.S.A. dollars, including, but not 
limited to, expenses and fees of the Trustee. Upon the filing of the Auditor’s 
certificate, in the event it shall show a balance in favor of the Company, over 
and above the reserve and expenses and fees due as aforesaid, the Trustee shall 
transfer, pay over and deliver such balance, whether income or principal or both, 
of the Trust Fund then in the Trustee’s possession, due the Company. Addi- 
tional determination of the Auditors of the balance, if any, in the Trust Fund, 
shall be made by them quarterly, semiannually or annually thereafter at the 


47932—61— pt. 10 22 


~ 








6042 THE INSURANCE INDUSTRY 


instruction of the Company until such time as the entire amount of the Trust 
has been exhausted by payment to American insureds in U.S.A. dollars, or by 
payment of the surplus above such sums to the Company. Payment and de 
livery of the sums shown by the Auditors as due by the Trustee to the C ompany 
shall constitute a full discharge of the Trustee to the amount so paid over, trans. 
ferred, and delivered. The Trustee shall be entitled to rely upon the Auditors 
certificate and written directions in making such payments aforesaid. 

10. The Trust Fund hereunder, or any portion or portions thereof, shall be 
deposited in cash and/or securities with the Pacific National Bank of San Fran. 
cisco, San Francisco, California, in the form of either commercial, time deposit, 
or savings deposit, or invested or reinvested in any bonds, notes, stocks, mort- 
gages, or other investments, the interest or dividends of which are payable in 
U.S.A. dollars, as the Company may from time to time direct in writing. The 
Company, in directing the deposit, investments, or reinvestments of the Trust 
Fund, shall not be subjected to any limitation or liability whatsoever, except 
that the interest or dividends, if any, on any bonds, notes, mortgages, stocks, or 
other obligations purchased hereunder shall be payable in U.S.A. dollars. Re. 
sponsibility for making investments of Trust Fund and varying the same from 
time to time shall repose with the Company and, unless and until otherwise 
directed by the Company in writing as aforesaid, the Trustee shall not be 
required to take any action in regard to investments and property held in the 
Trust, other than to collect the interest and dividends or other sums payable 
thereon. Unless otherwise directed by the Company in writing as aforesaid, the 
Trustee shall retain the specific investments and other property held by it from 
time to time hereunder. As and when (but not otherwise) directed in writing 
by the Company, the trustee shall exercise any and all other rights and privi- 
leges appertaining to any property at any time constituting the Trust Fund 
hereunder as could be exercised by an individual owning the same in his own 
right, including, without limitation, any and all conversion, subscription, voting, 
and other rights for whatsoever nature appertaining to such property, and the 
granting of proxies, discretionary or otherwise, with respect thereof. The Trus- 
tee shall notify the Company as to any such rights and privileges and as to any 
default in the payment of principal or interest. Any notice or other communi- 
eation under this Agreement required or permitted to be given or sent to the 
Company may be addressed as follows: 

International Guaranty and Insurance Company, 

1, Rue Delacroix, 

Tangier, Morocco, 
unless notification of other address, or via an agent, shall be mutually agreed 
upon in writing between the Company and the Trustee. The Trustee may cause 
investments to be registered and held in the name of its nominee, without adding 
words descriptive of its fiduciary character, or to be held in bearer form. The 
Trustee shall not in any way be responsible for increase or decrease in value of 
said securities, but shall be responsible for the safekeeping of same. 


ARTICLE III 
Provisions Relating to the Trustee 


1. The Trustee shall be liable only for the safekeeping and administration of 
the Trust Fund in accordance with the provisions of this Trust Agreement and 
the duties and responsibilities of the Trustee hereunder shall be determined 
solely by the express provisions of this Trust Agreement and no other or further 
duties or responsibilities shall be implied. 

2. The Trustee shall be protected in acting upon any statement, notice, resolu- 
tion, request, consent, order, certificate, report, appraisal, opinion, telegram, 

cablegram, radiogram, letter, or other paper or document believed by the Trustee 
“ be genuine and to have been signed, sent, or presented by the proper party or 
parties as herein provided. 

3. Whenever in the administration of the Trust created bv this Trust Agree- 
ment the Trustee shall deem it necessary or desirable that a matter be proved 
or established prior to taking, suffering, or omitting any action hereunder, such 
matter (unless other evidence in respect thereof herein specifically prescribed) 
may be deemed to be conclusively proved and established by a statement or 
certificate purporting to be signed by the Company and delivered to the Trustee 
and said certificate shall be full warrant to the Trustee for any action taken, 
suffered, or omitted by it on the faith thereof; but in its discretion the Trustee 
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may, in lieu thereof, accept other evidence of the fact or matter or may require 
such other or additional evidence as it may deem reasonable. 

4. If any difference shall arise at any time between the Trustee and the 
Company with respect to the administration of the Trust created by this Trust 
Agreement, or the Trustee shall experience any doubt or difficulty in adminis- 
tering such Trust, the Trustee may seek the approval of the Company with 
respect to any action already taken, suffered or omitted or intended to be taken, 
suffered or omitted, and such approval, if given, shall be full and complete 
protection to the Trustee with respect thereto against all claims and demands 
whatsoever of the Company and any other persons, including any American 
insured. This section is intended only for the protection of the Trustee and 
shall not be construed to impose any obligation on the Trustee to apply for any 
such approval or to subject the Trustee to any liability for omitting to do so. 

5. The Trustee may consult with counsel selected by it and the opinion of 
said counsel shall be full and complete authority and protection to the Trustee 
in respect of any action taken, suffered or omitted by it in good faith and in 
accordance with the opinion of said counsel. 

6. The Trustee’s fee for administering the Trust created by this Trust Agree- 
ment shall be as follows: 

Acceptance fee $500.00. 

Annual fee as follows: 

A minimum of $2,500 on first $250,000 of Trust assets. 

A minimum of $3,750 on trust assets over $250,000 up to $500,000. 

A minimum of $5,000 on trust assets of $500,000 to $1,000,000. 

A minimum of $5,000 plus 4, of 1% of trust assets in excess of $1,000,000. 

Closing fee 44 of 1% with a minimum of $500.00. 

Reasonable compensation for extraordinary or unusual services not herein 
contemplated. 

In addition, the Trustee shall be entitled to be paid its reasonable expenses, 
including counsel fees and other disbursements incurred in and about the ad- 
ministration of the said Trust. The Trustee’s fees and its reasonable expenses, 
as hereinabove provided, shall be payable from the Trust Fund as administration 
expenses and such administration expenses shall be a first lien against the 
Trust Fund. 

7. Whenever required by the Company but not oftener than semiannually, 
the Trustee shall prepare and submit to the Company an account of its admin- 
istration of the Trust created by this Trust Agreement. Upon and after the 
delivery to the Company of any statement of account by the Trustee, the Company 
shall promptly notify the Trustee in writing of its approval or disapproval 
thereof. In case of any such disapproval thereof, an audit of such statement 
shall be made by the Auditors, unless in the interim a corrected statement shall 
have been rendered to the Company and approved in writing by it. Upon com- 
pletion of the audit, any errors in the account shall be corrected and a corrected 
statement shall be delivered by the Trustee to the Company. The approval by 
the Company of any statement or corrected statement of account shall con- 
stitute an account stated between the Trustee and the Company as to all matters 
embraced in said statement and shall be binding on all parties to this Trust 
Agreement, to the same extent as if the account of the Trustee had been settled 
and allowed in a proceeding before a court of competent jurisdiction on due 
notice to all persons interested therein or affected thereby. In case the Company 
shall not, within ninety (90) days after the delivery to it of any such statement 
or corrected statement, notify the Trustee in writing of its disapproval of the 
same, such statement shall constitute an account stated between the Company 
and the Trustee as to all matters embraced therein, with the same force and 
effect as if the same had been duly approved in writing. Nothing herein con- 
tained shall deprive the Trustee of its rights at any time to have its accounts 
settled by a judicial proceeding if it so desires, but in any such proceeding only 
the Company shall be deemed an interested party and no American insured or 
any other person shall be deemed an interested party. 

8. The Trustee shall always be a bank or trust company organized under the 
laws of the United States or of any state thereof and shall be a member of the 
Federal Reserve System in the United States of America. The Trustee may 
resign at any time by mailing by registered mail, addressed to the Company at 
its above address, or by delivery to it of a written notice of such resignation, to 
take effect on the date specified in such notice, but not less than sixty (60) 
days after the date of mailing of such notice or delivery thereof if it be not mailed, 
unless the Company shall accept as adequate a shorter notice. The Trustee 
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appointed hereunder or any successor Trustee may be removed by the Company 
by mailing by registered mail, addressed to such Trustee at its last known 
address, or by actual delivery to the Trustee so to be removed, written notice of 
such removal, to take effect on the date specified in such notice, which said date 
shall not be less than sixty (60) days after the date of the mailing of such 
notice, or the delivery thereof if it be not mailed, unless notice of shorter durg- 
tion shall be accepted as adequate; provided that no such removal of the Trustee 
shall become effective without its consent until all sums due hereunder to the 
Trustee for its fee and its expenses have been paid to it. In the case of the 
resignation or removal of the Trustee, the Trustee and the Company shall haye 
the right to a settlement of the Trustee’s accounts to be achieved in the same 
manner as stated in Section 7 of this Article III. Upon completion of suc 
accounting and payment to the Trustee of its fee and expenses, the Trustee 
shall transfer, pay and deliver to the Successor Trustee the assets comprising 
the Trust Fund as they may be then constituted. In case at any time the Trustee 
or any Successor Trustee shall resign or be removed, a Successor Trustee shall 
be appointed by the Company. Any Successor Trustee appointed hereunder may 
qualify as such by executing, acknowledging and delivering to the Company an 
instrument in such form as may be satisfactory to the Company accepting such 
appointment hereunder. 
ARTICLE IV 


Miscellaneous Provisions 


1. At all times during the existence of this Agreement, there shall be a firm of 
certified public accountants designated by the Company as Auditors hereunder 
and approved by the Trustee. The Company shall, by an instrument in writing, 
duly executed by it, and filed with the Trustee, designate the firm of accountants 
to be the Auditors hereunder and such designation shall remain effective unless 
and until revoked or superseded by an instrument in writing, duly executed by 
the Company, and filed with the Trustee. In case of any revocation, the Company 
shall coincidentally file with the Trustee notification as to its designation of a 
new Auditor, but there shall be no cancelling of the old representation until 
such new Auditor is agreed to by the Trustee. 

2.. Except as herein provided, the Trust hereby created shall be irrevocable: 
provided, however, that the Company may, with the written consent of the Trus- 
tee (but not otherwise) by an instrument in writing duly executed by it and 
filed with the Trustee at its office, amend the administrative provisions of this 
Trust, including the provisions for the Trustee’s fee, in such manner as it shall 
think fit, provided further, that the Trustee shall have absolute discretion, 
either to give or withhold its consent hereunder and its decision in that respect 
and as to what constitutes an administrative provision for the purposes of 
this paragraph, shall be binding and conclusive upon all persons and shall not 
be subject to review and in no event shall the Trustee incur or be subject to any 
individual liability for any decision made by it hereunder in the absence of 
actual bad faith. 

3. In ease any provisions of this Trust Agreement shall be held invalid or 
unenforceable for any reason, such invalidity and unenforceability shall not 
affect the remaining parts of this Trust Agreement; and this Trust Agreement 
shall be construed and enforced as if such provision had never been inserted 
herein. 

4. The provisions of and the validity and construction of this Trust Agree 
ment and any amendments or supplements thereto shall be governed by and 
determined according to the laws of the State of Nevada. 

5. This Trust Agreement shall be binding upon the parties hereto, their 
successors and assigns, present and future. 

6. Nothing herein contained shall render the Trustee liable in any way for the 
debts and defaults of the Company. 

IN WITNESS WHEREOF, the Company and the Trustee have caused these presents 
to be executed by their officers thereunto duly authorized. 

For and on Behalf of the Company: 

INTERNATIONAL GUARANTY AND INSURANCE COMPANY, 

Attest: 

J. M. CHURCH, 
Counsel-Administrateur. 

For and on Behalf of the Trustee: 

PactrFic NATIONAL BANK OF SAN FRANCISCO, 

Attest: By J. B. CHAMBERLAIN. 
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Exursir III 
San Francisco, April 3, 1958. 
Hon. F. Brrrron McCoNnNeELL, 
Insurance Commissioner, 
San Francisco, Calif. 

Sir: In accordance with instructions an audit and analysis was made of a 
trust fund placed on deposit by the International Guaranty and Insurance 
Company, trustor, with the Pacific National Bank of San Francisco, as trustee, 
at the principal offices of the trustee, 333 Montgomery Street, San Francisco, 
California. This audit consisted of a detailed examination of the assets com- 
prising the trust on April 3, 1958, and an analysis of all transactions effecting 
the trust as reflected in the records of the trustee. 

The audit covered the period December 30, 1957, through April 3, 1958, during 
which time the trust has been held by the trustee. 

A detailed examination was also made of all documents representative of 
deposited assets, correspondence files, deposit receipts, and letters of trans- 
mittal pertinent to the trust. 

The trust fund was found to consist of principal and income cash, first and 
second mortgages, and installment sales agreements purported to be worth 
$1,018,299.96 as of the date of this report. 

In addition to the trust deposit International maintains a commercial account 
with Pacific National which at April 3, 1958, according to Pacific National's state 
ments of account, contained a balance of $18,821.47. This account is used by 
International as an operating account. Complete photostatic reproductions of 
account statements since inception of the account and of checks clearing during 
the period March 25 through April 1, 1958, have been included with the working 
papers of this audit. 

Transactions appearing in the trust account during the audit period are 
shown in the following summary as they are reflected in the trustee’s records. 
The status of the trust at January 31, 1958, is shown for purposes of com- 
parison with information pertaining to the trust as shown in International’s pub- 
lished financial statement and brochure of that date. 














| | Other Trustee’s 
Transaction Date Cash assets control 
| balance 
ee | | a = | 

First National Bank of Nevada_...-.-..------ | Dec. 30, 1957 | $133, 737. 03 |... ft Seen ne es 
NB cn coco snc cnnceees oe bas | Dec. 31, 1957 | Ree ON is. . ie oleae 
Or oie eed au accuacuneanudcass eee MR aa Patan a ; a ef eee eras 
To commercial account___..--- Sead ecaeaenn Jan. 2,1958| (11,658. 09)/_.._...._. Nn eae ad bate oes 
To Robert S. Hopps- - - wihpigatigicacaeaccedel SE. _-cawnet CE GOR GPE ann iccccmnie Bacapnapgeiesvaheiaiioen 
First National Bank of Nevada_-.---- Scared | Jan. 13, 1958 | 9, 320. 83 | ay OR isc caenncacedan 
po ee ee Jan. 14, 1958 COR See SON lac ceuiintish Ponccnateiaean 
49 junior mortgages____.__- scree adibpectad Pt hee eR ree ee 16 ONE OO Ne 8 
ua eadmdans A, SE lxnmcaenswne C3 GOS: GE. 
33 junior mortgages_......-.-----____-- wietae | eee: - SE OR oo 1 > Ree Ee 
1 note______ Bien ak te ee td ee oe ee aie: Baa ad }. SO ORR OG Sa 
SE IC os oc wntrasmieneaca cmeinall nied es aenaen Law aninednwsine de SA GE CO le cccecadtates 

pe es aig Bac eientd ee 113, 016.48 | 1, 008, 411.16 | $1, 121, 427. 64 
To commercial account_.....-.....-.._._----__ Feb. 4,1958 | CUR RE GE iiss ceccaniedheatade bess 
Ea _.| Feb. 10, 1958 Ne ai lai aia a ee ete eee 
To commercial account_.............----_..._.| Feb. 13, 1958 (15, 000. 09) |_.___- i aie ide di = 
Walker Bank and Trust Co. Provo, Nev.._.._| Feb. 17, 1958 23,404.14 | (23,230. 41)}.............. 
To commercial account_..-_.......-.--.-___-- Feb. 19, 1958 | ok ft | eee Fiviscoacts ceiaiedieiabetae 
J. W. Bhelich, clients trust.................... | Feb. 27, 1958 | 2G: GOR C8 boas casks aki. le eae 
To commercial account__.._...---- SA as Mar. 4, 1958 CR I I cha bias ce acces been caeecaat 
To commercial account__............---------- | Mar. 7, 1958 CONU  a5cusscdnnns Stamsapaeeites 
Wire, Silver Springs. _............____- eetiee | Mar, 11, 1958 OR Pe citinintés gua canes 
To commercial account..................--...- Mar. 27,1008} (60000: 00)iiss. 2.5...) piereitiaises 

TENE PND IO on os cece | Apr. 4,1958 | 33, 119. 21 985, 180. 75 1, 018, 299. 96 


| | 





These assets, with the exception of cash, are further commented upon and 
a Conservator’s value assigned based upon asset values allowable under pro- 
visions of the California Insurance Code and applicable valuation rulings of the 
Insurance Commissioner. 
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The assets of the International Guaranty and Insurance Company that were 
held in trust by the Pacific National Bank as of April 3, 1958, are summarized | 
as follows: 





Trustee’s Assets not | Net admitteg 








valuation admitted assets 
ae i 
6 hs oe i Soc cece condndaendns ben neeeuaeuabaurens $33, 119. ¢ $33, 119, 1 
SI ee a oan eendaneens aaepouawdiaee 985, 180. 5, 180. 75 | 0 
Se eh ce te | 1,018, 299.96 | 985, 180. 75 


| 33, 119. 2 


——— 


Other assets are analyzed as follows: 

















Num- | Trustee’s Assets not | Admitted 
Description ber of value admitted | assets 

items | 
“ —|—_—_——_—— 

Mortgage: 
aso ne cidntoeh t+ e aa nenens tans enanbo 1 $80, 000. 00 $80, 000.00 | 0 
Single home.._---_---- a al 1 300, 000. 00 300, 609. 00 | 0 
Second mortgages: Structures under construction. - ---- . 82 294, 500. 00 294, 500. 00 | 0 
Second liens: Cooperative apartments_--.--.------------ 100 310, 680. 75 310, 680. 75 0 
GUE Soni oacal aeieinessesmnea meena aaa sinkel 985, 180. 75 985, 180. 75 | 0 





Mortgage—Land 


This item consists of a promissory note secured by a deed of trust on several 
parcels of undeveloped land located in Pershing County, Nevada. The amount | 
of the original loan was $85,000.00 payable at the rate of $5,000.00 per annum 
plus interest at 5%. The first installment of principal and interest received by 
the Pacific National Bank, as trustee, on January 18, 1958, reduced the amount 
of the loan to $80,000.00. 

The mortgagee is recorded as West Indische Herverzekering Maatschappij. 
An assignment of the Deed of Trust to the Pacific National Bank was made on 
December 26, 1957. This instrument was not recorded by the Pershing County 


Recorder. | 


The trustee’s file did not contain an appraisal, title insurance policy or ab- 
stract of title or any data concerning other possible prior liens on the mortgaged 
property. Further investigation will have to be made before any value can be 
ascribed to this item. 


Mortgage—Single home 


This item consists of a principal note secured by a deed of trust on a home 
and land located in Du Page County, Illinois. The note dated January 15, 1958, 
is payable on maturity, January 15, 1973, to bearer in the principal sum of 
$300,000.00. Interest is payable semi-annually at the rate of 6%, with the 
Chicago Title and Trust Company named as trustee. The Pacifie National 
Bank's file did not contain a policy of title insurance or abstract of title or any 
data concerning other possible prior liens on the mortgaged property. Further 
investigation will have to be made before any value can be ascribed to this item. 


Second Mortgages—Structures under construction 

This item consists of 82 second mortgages to construction companies covering 
units, either planned, or in the course of construction. The mortgages are in the 
form of multiple notes of $1,000.00 or smaller for each unit involved, with the 
aggregate amount per unit related to the anticipated value of the completed 
structure. 

These second mortgages provide for regular monthly payments to bearer with 
the Chicago Title & Trust Co. named as trustee. The payments cover interest 
at 6% per annum, with the remainder to be applied against principal. Some 
of the notes were over a year old when they were placed in the trustee account of 
the Pacific National Bank, but the Bank still shows a trustee value equal to the 
original face of the notes without dimunition because of the monthly payments. 
The files do not reveal whether any monthly payments have been made or whether 
the notes are in default. Further investigation will have to be made before , 
any value can be ascribed to these items. 
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Second Lie ns—Cooperative apartments 


This item consists of one hundred second liens on apartment units of co- 
operative apartments, which are termed second mortgages on the records of the 
trustee. The files do not contain the notes nor the original agreements of sale. 
These copies of the agreements name Melvin Home Building Corporation the 
apparent builder of the dwellings as payee, and there are no assignments of 
these obligations to the International Guaranty and Insurance Company. _ 

These second liens provide for regular monthly payments to the building, 
which amount covers interest at 41-516 % per annum with the remainder to be 
applied against principal. There is nothing in the files to substantiate the 
principal amounts that were acknowledged by the Pacific National Bank as 
under their trusteeship, since the last posted monthly payments were dated over 
six months prior to the receipt of the documents by the Bank. The current 
status of these liens is undeterminable since the record of payments is apparently 
kept by the builder or at his direction. Further investigation will have to be 
made before any value can be ascribed to these items. 


CONCLUSION 


Audit and analysis of the trust fund deposited by International Guaranty 
and Insurance Company with Pacific National Bank of San Francisco as trustee 
has revealed that, with the exception of cash in the amount of $33,119.21, the 
fund consists of first and second mortgages and installment sales agreements 
which have been determined to have no value based on California Department 
of Insurance requirements for admitted insurers. In addition to the trust fund 
“ash, a commercial account is maintained by International with Pacifie which, 
according to the bank records, had a balance of $18,021.47 on April 3, 1958. 

Respectfully submitted. 

C. J. WIESE, Examiner. 


VIII 


INTERIM SUPPLEMENTARY REPORT AS OF JULY 31, 1958, TO THE PRELIMINARY 
REPORT OF EXAMINATION AS OF MAy 20, 1958, oF INTERNATIONAL GUARANTY AND 
INSURANCE COMPANY (FORMERLY WeEstT INDISCHE HERVERZEKERING MAAT- 
SCHAPPIJ, S.A.) OF TANGIER, Morocco 


San Francisco, Cauir., July 31, 1958. 
Hon. F. Brirron McCONNELL, 
Insurance Commissioner, 
San Francisco, Calif. 

DeaR Sirk: In accordance with your directions and pursuant to the require- 
ments of Section 1061 of the California Insurance Code, an interim examination 
has been made of the affairs and progress of your conservatorship of the 
INTERNATIONAL GUARANTY AND INSURANCE COMPANY (formerly West Indische 
Herverzekering Maatschappij, S.A.) of Tangier, Morocco. 


SCOPE OF EXAMINATION 


The examination covered the period May 21, 1958, through July 31, 1958, and 
is supplemental to the Preliminary Report of Examination dated May 20, 1958, 
of the same company. The findings of this examination and a summarization 
of events occurring during the examination period are commented upon in this 
report. A balance sheet statement has been prepared according to accepted 
standards for admitted insurers, reflecting the financial condition of the Com- 
pany at July 31, 1958, from accounting records and other information released to 
the Conservator from time to time by Company representatives and other data 
which has come into the possession of the Conservator from other sources. 
With respect to balances shown in the balance sheet statement it must be under- 
stood that such accounts were developed from incomplete data and inadequately 
supported accounting records. Liability reserves particularly were determined 
by estimates based on unauthenticated claims against the Company. For these 
reason individual balances shown must be considered as tentative and subject to 
further analysis and adjustment. 
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CONSERVATOR’S ACCOUNTING 


In addition to the balance sheet statement reflecting the financial conditioy 
of the Company, an accounting has been prepared as required by Section 1061 
of the Insurance Code, of the financial operations of the Censervator for the 
period April 3, 1958 (date of Order of Conservatorship) through July 31 1958, 
This accounting was prepared on a cash basis and reflects cash assets initi. 
ally seized by the Conservator at April 3, 1958, income and disbursements dy,. 
ing the period and cash remaining at July 31, 1958. 


SUMMARY OF EVENTS 


The Conservator, charged with the problem of making a proper examina- 
tion of the Company without the cooperation of Company officers and personne} 
and without a reasonably complete set of records and with the responsibility 
of conserving the assets of the Company which were subject to continuing 
depletion due to the accruing expenses of conservatorship, decided upon a 
series of positive actions. 

It was realized that policies of insurance issued by the Company were jp 
force throughout the United States, that additional policies were possibly being 
issued, therefore, the Preliminary Report of May 20, 1958 was made a public 
record on June 2, 1958. Copies of the Report were forwarded to the attention 
of the respective insurance commissioners of the various states, United States 
possessions, Canada, and to a wide selection of insurance periodicals and 
newspapers in order that full disclosure as to existing conditions be publicized, 
This action was taken as a continuation of the Conservator’s policy of keeping 
interested individuals informed of the progress and developments of the con. 
servatorship. 


On June 6, 1958, the Insurance Commissioner prepared and signed the fol. | 


lowing letter which was addressed to the United States Trustees named in the 
Company’s published brochure of 1958: 

“Delivered to you with this letter are copies of the ‘Preliminary Report of 
Examination of International Guaranty and Insurance Company as of May 
20, 1958,’ and the Affidavit of Service of said report upon you. The examina- 
tion was made by Mr. C. J. Wiese, Senior Examiner of the Department of 
Insurance of California. I am sending a copy of this report to you in your 
capacity as one of the ‘Trustee Managers’ named in the Trust Deed dated as 
of the 31st day of January, 1958. I do not have extra copies of the brochure 
published by International Guaranty and Insurance Company which you will 
note is mentioned at the top of Page 2 of the report. However, this brochure 
also lists you as a Trustee Manager and contains statements which, I feel 
sure, you will want to review in close comparison with the contents of the 
report of examination. 

“As you know, the Insurance Commissioner of California is authorized and 
directed by the order of the Superior Court in San Francisco to do everything 
necessary to obtain all relevant information and to ascertain the nature and 
extent of the interests of all persons with respect to the assets and liabilities 
of the company. It takes much time and efforts and it is very expensive to 
obtain the necessary information by the process of subpoenas and depositions. 
I am assuming everyone interested will be anxious to affirmatively cooperate 
with this Department and with the office of the Attorney General of California 
in furnishing all relevant information. If you find any errors in the report, 
please call them to my attention immediately. Where the report indicates lack 
of information on the part of the examiner with respect to matters on which 
you have information, please supply it immediately. 

“For your further information, I am also delivering to you herewith a copy 
of the letter of Angell and Adams, Attorneys at Law, dated May 22, 1958, ad- 
dressed to Pacific National Bank of San Francisco. Any comments you may 
wish to offer concerning the situation presented by this letter will be of value 
to our Department in our endeavors to promptly, efficiently, and economically 
administer this estate. 

“Please address any answer you may make to this letter to my personal 
attention. 

“FEF. Britton McConneItL, 
“Insurance Commissioner.” 
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The above letter and the Preliminary Report of Examination of International 
Guaranty and Insurance Company were served upon Mr. Frank J. McAdams, 
Jr., and Mr. Paul Van Wagner, Jr., by a representative of the Illinois Insurance 
Commission. Similar service was made upon Mr. Walter Humkey by a repre 
sentative of the Florida Insurance Commission. A similar letter together with 
the Preliminary Report of Examination was personally served on Mr. Henry 
E. North by a representative of the California Insurance Department. A simi- 
lar letter addressed to J. W. Ehrlich, general counsel of the Company and a 
party named as a defendant in the petition for conservatorship, was served by 
a representative of the California Insurance Department together with a copy 
of the Preliminary Report of Examination upon the law offices of Heller, Ehr- 
man, White & McAuliffe who represent said Mr. J. W. Ehrlich. 

One reply has been received and that reply came from Mr. Walter Humkey 
who emphatically denied participation in the trusteeship. 

Subsequent to the making public of the Preliminary Report the following 
legal actions occurred : 

June 5, 1958: Mr. Lloyd W. Dinkelspiel, attorney for the Company filed 
with the Superior Court for the return of the Company on grounds of 
jurisdiction. 

June 26, 1958: Question of jurisdiction argued in Superior Court and 
motion to set aside conservatorship order denied. 

July 8, 1958: Mr. Robert Hopps, President of Sierra Underwriters, an 
insurance agency issuing certificates of insurance which show the Com- 
pany as the insurer, refused to testify at a deposition hearing. 

July 9, 1958: Mr. Robert Gotz, office manager and bookkeeper of the 
U.S. Marine & Foreign Securities Ltd., 417 Montgomery Street, San Fran- 
cisco, of Which Mr. Stewart B. Hopps is president and from which offices 
in San Francisco the affairs of the Company were conducted, refused to 
testify at deposition hearing. 

July 18, 1958: Mr. Robert Hopps found in “Contempt of Court” for his 
refusal to obey a court order. 

July 25, 1958: Mrs. Nelle A. Martin, a former employee of Stewart B. 
Hopps in connection with the Atlas Insurance Company, Birmingham, 
Alabama, and of Robert Hopps in connection with Sierra Underwriters, 
testified extensively regarding the relationship of Messrs. Hopps and the 
Company. 

July 28-29, 1958: Mr. Herbert Oppenheim, acting as a field representa- 
tive of the Company under the name of Nationwide Underwriters, a master 
contract holder with the Company through the Anglo-Canadian Under- 
writers, a producing agency of the Company, testified extensively at deposi- 
tion hearings regarding the relationship of Stewart B. Hopps with the 
Company and of his own personal contacts with Stewart B. Hopps relative 
to Company affairs. 

Testimony given at deposition hearings by cooperative witnesses concerning 
the affairs of the Company, particular with respect to methods of operation and 
principal place of activity, indicates that the Company was in fact conducting 
the business of insurance in California without the benefit of a Certificate of 
Authority as the Conservator contended in his original application to the courts 
for an Order of Conservatorship. The foregoing matters have been commented 
upon more comprehensively in Exhibit I of this report entitled “Brief Summary 
of Proceedings.” 


TRUST AGREEMENT WITH PACIFIC NATIONAL BANK OF SAN FRANCISCO 


The Preliminary Report commented extensively regarding Company assets 
held in trust with the Pacific National Bank of San Francisco under a trust 
agreement dated December 30, 1957. Serious questions were raised in that 
report as to the actual ownership of and the real value of these assets. Subse- 
quently, on behalf of McAdams-Van Wagner, master contract holders with the 
Company, demand was made on Pacific National Bank for return of the trust 
securities by a San Francisco firm of attorneys, Angell and Adams. Pacific 
National Bank thereupon brought an action to Quiet Title to certain assets in 
the trust which McAdams-Van Wagner contends were merely placed in the trust 
inescrow. The bank’s action to Quiet Title is pending. 

At the date of this report, questions of ownership and valuation have not been 
resolved and all assets contained in the trust at the date of the Order of Con- 
servatorship, April 3, 1958, are still retained by Pacific National Bank. 
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PUBLISHED FINANCIAL STATEMENT AND BROCHURE OF INTERNATIONAL GUARANTY AND 
INSURANCE COMPANY 


The Company has caused a brochure to be printed and circulated throughout 
the United States which includes a listing of the United States Trustees and 
sets forth the financial position of the Company as of December 31, 1957. These 
Trustees are the same individuals appearing in the controversial trust agreement 
of January 31, 1958, between the Pacific National Bank and the Company which 
was not executed by the Bank and, therefore, is not in effect. It is deemeq 
advisable at this time to show, as an addendum to this report (Exhibit II), the 
United States Trustees and the financial condition of the Company as repre. 
sented in the published brochure. Asset and liability amounts reflected in the 
balance sheet, which purports to be the home office financial statement and 
which includes the United States operation, have not and could not be verified 
without access to Company records. This information is reflected in this report 
as a matter of interest only. 


ACCOUNTS AND RECORDS 


As commented upon in the Preliminary Report, accounting records and other 
data released to the Conservator were limited and unsupported by detail to such 
a degree that a proper and comprehensive examination of the Company’s affairs 
could not be made. Except for home offices copies of West Indische dailies and 
Atlas Insurance Company dailies representing reinsurance assumed by the Com- 
pany from Atlas under “Assumption of Liability Endorsement” of July 15, 1957, 
which were released to the Conservator July 21, 1958, by Company representa- 
tives, no additional records have been received. It cannot be determined if 
these are complete policy files due to numbers missing in sequence. It is known, 
however, that insurance has been written through various underwriting agen- 
cies Which has not been accounted for by the Company. 

Repeated requests, which have met with little success, have been made of the 
Company representatives to fiurnish additional records. Further, shortly after 
the Preliminary Report was completed, at a meeting called by the Conservator 
to discuss the Preliminary Report with his staff and Company counsel, it was 
stated by such Company counsel that additional records would not be forth- 
coming. 

It was realized that continued requests to Company counsel and Company 
personnel for additional Company records and attempts to otherwise obtain 
tangible financial data which would enable a comprehensive examination of the 
Company would be futile. Therefore, in order to tentatively establish the 
financial position of the Company it would be necessary to utilize such records 
available to the Conservator supplemented by information and data procured 
from other sources. 

FINANCIAL STATEMENTS 


The following financial statements have been prepared : 
1. Balance Sheet as of July 31, 1958. 
2. Conservator’s Operating Statement (Cash Basis) and Cash Reconcilia- 
tion April 3, 1958, through July 31, 1958. 
3. Reconciliation of Surplus per Company as of April 3, 1958, to Surplus 
per Conservator as of July 31, 1958. 

As a basis and starting point the Company’s trial balance at March 31, 1958, 
was utilized. Balances were adjusted to reflect activity in the accounts from 
that date through July 31, 1958, and balance sheet items adjusted as necessary to 
present as accurately as possible a financial statement according to accepted 
standards for admitted insurance carriers. 

Asset values have been established at amounts allowable for admitted insur- 
ers. No value was allowed in instances where ownership could not be estab- 
lished or supporting detail was not available to authenticate the value of asset 
balances reflected in the Company’s ledgers at March 31, 1958. 

Amounts developed for outstanding liabilities as reflected in the financial 
statements must be considered as being estimates due to the limited amount of 
available detail with respect to premium balances and to the time-consuming 
problem of verifying individually the legitimacy and accuracy of claims sub- 
mitted by assured and other creditors. 
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Balance sheet, July 31, 1958 


ASSETS 

Mortgage loans (contra Siar 
Cash on hand 
Cash in banks: 

Commercial... 

Trust 
Premiums in course of collection. -~ 
Accounts receivable 
Accrued interest rece ivable 
Furniture and fixtures 


Losses- ---- 
Loss adjustme nt e expe nse - 
Return premium claimants 
Other expense - 
Commissions 
Premium tax 
Federal stamp tax lien 
Unearned premiums 


Master contract holders « differe mcees___- 


Mortgage loans (contra 


Total liabilities 
International guaranty and insurance 
in conservatorship-.-- hel eee ee 


Total-.- 


Ledger Nonledger |Not admitted! Net admitted 
assets assets assets assets 

$985, 180.75 |_.-- ‘ $80, 000. 00 $905, 180. 75 

FRO is ice tesa wee Paweleide a 75. 00 


cae | a 3, 842. 96 
33, 119. 21 

127, C35 

41, 836. 22 

1, 053. 66 

890. 97 





39 | 25 942, 217. 92 


1, 193, 034 }, 816. 47 


re Palaces eas 0 ar ! 70, 326. 33 
issteasae ‘ “ 19, 753. 02 

9, O83. 73 

27, 788. 19 

14, 685. 17 

nu iersin 5 9, 143. 19 
eiiains che ena cine : am awie 7, 501. 00 
Be | 150,925.08 
1, 993. 6S 

905, 180. 75 


e comp iny 


| 
| 
| 
| 
ete ae ‘ 5 ‘ 1, 216, 380. 14 
| (274, 162. 22) 
| — _ - 
| 





Conservator’s operating statement (cash basis) and cash reconciliation, 
Apr. 3 through July 31, 1958 
OPERATING STATEMENT 
TSO S TIROIRIUIES TOUCONI ORE oo 5 a enc cco naebacmes $16. 16 
Disbursements : 
ORMIEOCLVO  SRINFIOG 36 oo 2 oo ene eoeeeGueeeue 7, 707.12 
MERARETRTING OC OCTRORE 6 osc ete kh ewe nssees wien 2 ae 
sy SUP URDU a ca oe us pce cb ssc aie cca uni seeped 674. 56 
nee GAPE BEREINOES oo eins Se tie eens eeneaenn 117. 15 
ee: MEO ieee eee een ten daamamaen a tala 726. T7 
PODS)’ SUNN” TI clea ates Settee Detenccuae mania ageae eal 31. 90 
Tolepuene: GHG WCC TANGs - 6 os i ie ore ct eteeawenaes 1438. 74 
Wieivel Git POINteG MONS. 55 oo ewe _._ 1, 080. 64 
Boccia! Services GN TOPOFtS. ... .22n2 nce enuensncdencnnn asm 2 0 20 
PEINCCTIANCOGN  GRPCHBG. . 5 ns enn aealeemaoeawe 35. 09 
PGT Te UTOGINONN ss 5 as Sei Kewgneuceasaeeee 14, 028. 70 
NGG GNOMNSIDG loGBi ook oo on a cn ake k aeeaoeeeanens (14, 012. 54) 
CASH RECONCILIATION 
nen 68 ane fr. 9; W062. oon cc ccckcesews<seeaen ane $51, 940. 68 
CURTIS, CEN or od ee $18, 821. 47 
PUN ON ia seo tht Sala seal ek ash cae pe 33, 119. 21 
IPR CN a iss es ss ancy ce tc cca ae 16. 16 
Pe i i a a Oe eee Bt, 956. 84 
POrsInC ns COIN SII TOIIONN OR i a a Saracens 4, 919. 67 


pepencitures capitalized... ... 2. 5-.c.ncnnseee 
pee LIne: CENGNIUTOR... 5. i ce 


Cash on hand July 


31, 1958_-- 


$890. 97 
14, 028. 70 


37, 037. 17 
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Reconciliation of surplus per company as of Apr. 3, 1958, to surplus per 
conservator as of July 31, 1958 











Surplus per company Apr. 3, 1958 (deficit) ....................... $57, 839. 36 
Surplus changes 
Admitted assets: Increase Decrease 
ee i a a ee $80, 000. 00 
Ruan ER NN re Bre SOLiee wakes 
ee in course of collection__.._...______ Ti, es 62 
sOUCRIET TREES “TC VENT ice cic 41, 836.22 
Accrued interest receivable______--____________ a: 058 . 66 
Purnicare @nd fixtures... 890. 97 
Liabilities : 
I i se i 59, 706. 33 
Pen Oayustment expense... oe cce 18, 153. 02 
Return premium claimants______-...-..._-_____ 9, O83. 73 
In UN se he et 14, 064. 79 
NU SIRI NSE cl cr a ih a a oe 9, 148. 19 
meaera: Ginn CaS -Uesso sn oi ec 7,501. 00 
Dnearned premitims.....2.-...... SDIZUOOL OO aGkuncccunc 
Net operating expense, Apr. 3, 1958, 
through July 31, 1958 (cash basis)... ~~... _ 14, 012. 54 
CR a ae ea 166,158.21 382,481. 07 
Se I NOIR ccconcnstsns ciclesonide sae tesco aiken 216, 322, 86 
Surplus per conservator July 31, 1958 (deficit) _----______ 274, 162, 29 


Assets and liabilities are commented upon as they appear in the foregoing 
balance sheet. 


ASSETS 
Mortgage Loans, $905,180.75 

These assets, which have been extensively described in the Preliminary Report 
of Examination, remain in the possession of the Pacific National Bank of San 
Francisco under the provisions of a trust agreement dated December 30, 1957, 
It will be noted that the admitted amount of this asset is offset by a contra 
liability of like amount. It is the contention of the McAdams-Van Wagner 
Agency, a Chicago firm holding a master contract with the Company, that these 
assets were merely placed in escrow in the trust account with Pacifie National 
Bank and are not the property of the Company and that the contra liability 
is evidence of this fact. 

On May 22, 1958 the San Francisco legal firm of Angell and Adams made 
demand on Pacific National Bank for the release of these assets to the McAdams- 
Van Wagner Agency, their clients. This demand was refused and Pacifie Na- 
tional Bank brought suit to quiet title. This action is currently pending in the 
courts. 

Included among the trust assets is a first lien secured by a deed of trust 
against several parcels of undeveloped land located in Pershing County, Nevada. 
The original amount of the note was $85,000 which has been reduced to $80,000 
by payment of one $5,000 annual installment to principal. A title search of the 
underlying property was requested of the Washoe Title Insurance Company, 
subsequently received and indicating that two sections of the aggregate parcel 
are subject to lien under a judgment rendered in the Sixth Judicial District 
Court of the State of Nevada and that a Notice of Sheriff’s Sale has been pub- 
lished. Title of the property thus appears to be clouded and is therefor not 
considered as an admitted asset. 

With respect to the mortgages held in the trust by Pacific National Bank, the 
trust agreement specifically provides for collection by it of all principal and 
interest payments accruing. From the inception of the trust agreement as of 
December 30, 1957, to the present date it has made little or no affirmative effort 
to carry out these provisions. It is estimated that many thousands of dollars 
of principal and interest are outstanding which should properly have been col- 
lected by the bank and deposited in the trust account. 
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Cash on Hand and in Banks, $37,037.17 
Cash assets consist of the following balances : 


BE BE OE 2 creer nnerennmwamqemematntina nme nenmiamineiint $75. 00 
h in banks: 

NE a 3, 842. 96 
a a ee 33, 119. 21 


37, 037. 17 


The predominant part of this asset is included in the trusteed assets held 
py the Pacific National Bank. Amounts on deposit in the commercial account 
have been subject to progressive depletion due to the expense of administrating 
the affairs of the conservatorship. The Insurance Commissioner gave writ- 
ten directions to the bank to transfer to the commercial account portions of 
the cash held in the trust account to meet future expenses of administration. 
The attorneys for the bank advised that such request would not be complied 
with because of the bank’s desire to have sufficient liquid assets remain in 
the bank to meet the trustee fees for services rendered or to be rendered. The 
Insurance Commissioner has not decided and reserves for future consideration 
the question whether such fees represent a lien against the trust fund and 
are a proper claim against such funds. 


Premiums in Course of Collection, $127,035.62 

Of this amount $75,000.00 is due from the McAdams-Van Wagner Agency of 
Chicago representing premiums written during March of 1958. The McAdams- 
Van Wagner Agency has refused to pay these premiums to the Conservator. The 
remaining balance of $52,035.62 represents amounts due from various agencies, 
all of which is unsupported by detail and in additional is more than ninety days 
overdue. This entire amount is considered to be uncollectible and has been 
deducted as a not admitted asset. 


Accounts Receivable, $41,836.22 


This balance represents the estimated amount of additional premiums ac- 
crued to March 31, 1958, in excess of deposit premiums paid at inception on in 
force savings and loan policies. Adjustment of deposit premiums paid on these 
risks is made annually and after the expiration of the respective policy terms. 
It is conceivable, however, that no additional premium may be due at expira- 
tion. These policies will expire the latter part of 1958 or early 1959. No 
value has been allowed for this asset in this report. 

Accrued Interest Receivable, $1,053.66 

This balance is interest accrued to March 31, 1958 on the previously mentioned 
$80,000.00 outstanding balance of a first lien against real property located in 
Pershing County, Nevada. 

Until the status of the property underlying the note can be cleared the col- 
lection of this interest is questionable and accordingly this amount is reflected 
as a not admitted asset. 

Interest has not been accrued on other mortgages held in trust by the Pacific 
National Bank due to the questionable ownership of these assets. 


Furniture and Equipment, $890.97 


This amount represents the cost of furniture and other equipment purchased 
by the Conservator in connection with the conservation of the Company. In 
accordance with accepted insurance statement requirements, this asset has been 
disallowed as a not admitted asset. 


LIABILITIES 
Loses, $70,826.33 

This liability consists of reported unpaid losses of $60,662.70, an estimated 
amount of $5,825.50 covering losses known to have been reported to the Inter- 
national Guaranty & Insurance Underwriters, Inc. which are not available for 
review. Included is an amount of $3,838.13, for incurred but not reported 
losses based on the ratio of reported losses to earned premiums. This ratio, 


53.7%, was applied to the estimated unearned premiums at July 31, 1958, for 
automobile lines only. 
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It is not possible to determine at this time the validity of claims reporteg. 
Each item must be adjusted and traced to the underlying policy of insurance. 
With respect to third-party claims Company liability must be determined. Jt 
appears reasonable and conservative to fix liabilities under personal injury 
and death claims at policy limits which are $5,000.00 for each person and 
$10,000.00 for each accident. With respect to automobile property damage ang 
automobile physical damage, where the amount of loss was unknown, a reserye 
of $500.00 was set up on each loss. 

It should be noted that this liability does not include a loss reserve in connee. 
tion with policies issued to savings and loan associations. ‘There have been no 
claims reported in this category and it is not possible to reasonably estimate q 
potential loss liability under these risks. It has been estimated that insurance 
in force under these contracts is in the amount of several million dollars, 

The above liability, considering the circumstances under which it was de. 
termined, should be used merely as a basis from which a more accurate figure 
may be developed when additional data and loss experience becomes available. 
Loss Adjustment Expense, $19,753.02 

This liability was calculated at 27% of the estimated amount developed as the 
Company’s loss reserve. The factor 27% was used as it represents national jn- 
surance industry experience for loss adjustment expense with respect to auto- 
mobile lines. This liability will, of course, change as the related loss reserye 
is more accurately established. 

Other Expense, $27,788.19 

This liability consists predominately of amounts owing to or to become due 
to the Department of Insurance for its administration of the affairs of the Com- 
pany under Order of Conservatorship. In determining this liability the esti- 
mated remaining cost of administering the Company through July 31, 1958, 
which has not yet been billed was included. The cost of administration is ¢al- 
culated according to the provisions of State Administrative Manual, Section 9570, 

Also included in this liability are potential claims for accrued trustee fees 
for the account of the Pacific National Bank under the trust agreement of 
December 30, 1957. Officials of the bank have stated that an additional claim 
for extraordinary expenses and attorney fees incurred in the administration of 
the trust will be submitted at a later date. 

The attorneys representing the Company in its defense have informally ad- 
vised the Insurance Commissioner that they will file a claim for attorney’s fees. 
When such a claim is filed and if it is determined that such attorney’s fees 
are allowable, this will increase the liability correspondingly. 

Return Premium Claimants, $9,083.73 

This liability was developed from a review of claims of policyholders received 
by the Conservator for the return of premium on canceled or unissued policies. 
The above amount is an estimate only and subject to adjustment as the cor- 
rectness and authenticity of the claims submitted are determined. 

Commissions, $14, 685.17 
Master Contract Holders Differences, $1,993.68 

These liabilities were reflected in the Company’s ledgers at March 31, 1958. 
No information or detail has been received by the Conservator which would 
permit a verification of the accuracy of the amounts shown or their validity as 
um actual outstanding liability of the Company. For purposes of determining 
the Company’s financial position and in order that all possible existing liabili- 
ties be reflected, the above amounts have been included in the financial state- 
ments accompanying this report. 

Premium Taz, $9,143.19 

This liability is established contingent upon the finding that the Company 
conducted its affairs from the State of California. The above amount was 
based upon direct premiums written as reflected in accounting ledgers of the 
Company. The amount of direct premiums written will require further analysis 
and substantiation in order to accurately establish this liability. 
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Documentary Stamp Tax, $7,501.00 

This liability represents a lien filed against the Company by the District 
Director of Internal Revenue at San Francisco, California, in connection with 
premiums received by the Company covering a contract of insurance issued to 
the Arizona State Savings and Loan Association. A Preliminary Statement, 
dated May 29, 1958, accompanying the Notice of Levy places the tax at 4% of 
each premium dollar and the total premium at $125,000.00. On this basis the 
tax, which allegedly has not been paid, has been assessed at $5,000.00 and in 
addition, a penalty of 50% of the amount of the tax assessed has been imposed 
for willful failure to pay such taxes. 

Unearned Premiums, $150,925.08 

This liability was determined by analysis and tabulation of policy dailies in 
possession of the Conservator which represents direct business written through 
the Nationwide Underwriters Agency and dailies covering reinsurance assumed 
from the Atlas Insurance Company of Birmingham, Alabama, by total liability 
assumption endorsement. Unearned premium with respect to policy dailies in 
the Conservator’s possession was computed on a monthly prorata basis. As to 
the direct business written the daily files appeared to be complete. It could 
not be determined, however, if all risks developing an unearned premium were 
still in force or if some had been canceled. In developing this liability it was 
necessary to consider all unexpired risks as of July 31, 1958, as being in force 
unless it could definitely be established that a cancellation had been effected. 

In addition to the foregoing, counsel for the Company submitted a listing of 
risks in force which had been written through the Sierra Underwriters, an 
agency conducting its activities from the State of Nevada. This listing con- 
taining certificate numbers, policy terms, and gross premium which could not 
be verified to Company’s records, was accepted as authentic and an unearned 
premium reserve calculated according to the information reflected therein. 

Unearned premium on risks written through the International Guaranty & 
Insurance Underwriters, Inc., was determined by estimate. The only evidence 
of business written through that office was a listing, which appeared to be 
complete, containing certificate numbers and names of assureds. Policy terms 
and premium amounts were not included. Using the average premium for simi- 
lar policies written through other Company agencies and the 15th of March 
1958 as the mean effective date, an estimated unearned premium for this 
business was computed. 

In developing the unearned premium reserve for savings and loan risks a 
monthly prorata factor was applied to deposit premiums which presumably 
were collected at the inception date of the respective policies. It could not be 
determined from the records if additional premiums had been collected subse- 
quent to the effective dates of the respective policies. 

Unearned premium reserve developed in connection with savings and loan 
associations constitutes 94.4% of the total reserve. 


Mortgage Loans (Contra), $905,180.75 


This liability has been commented upon under the asset caption ‘Mortgage 
Loans.” 


CONCLUSION 


A four month period has elapsed since the Insurance Commissioner of the 
State of California was appointed Conservator of the Company under Superior 
Court Order of April 3, 1958. During this period efforts have been made to 
conduct an orderly conservatorship through the establishment of proper records 
which would enable the Conservator to evaluate the financial condition of the 
Company and effect proper settlement of amounts due to insured claimants and 
other creditors. 

This has proved to be a most difficult problem Although the Company was 
directed to release all pertinent records to the Conservator, it was several days 
before any records were made available and these were grossly inadequate and 
for the most part unsupported by sufficient detail which would enable the 
Conservator to verify their authenticity. Repeated requests for additional 
records were to no avail. On one occasion an examiner of the Conservator was 
sent to Chicago, Illinois, on the assurance that the complete records would be 
made available at that location. After a series of conferences and delays at 
Chicago the Conservator’s examiner was informed that the records were in 
San Francisco. 
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The Conservator realizing that the required data would not be forthcoming 
from Company representatives on a voluntary basis instituted a series of direct 
actions. The Preliminary Report of Examination of the Company was given 
wide publicity, the United States Trustees were contacted and their cooperation 
solicited without result, certain past employees and Company representatives 
were subpoenaed and depositions taken under oath which resulted in many of 
the witnesses resorting to their constitutional rights not to answer questions 
which might be incriminating. 

These actions having failed to produce additional records and data, an analysis 
of the Company’s financial position was then made utilizing such records ang 
data as were available and a balance sheet statement prepared as of July 31, 1958, 

The balance sheet contained in this report will show that the Company has 
incurred an excess of liabilities over admitted assets of $274,162.22. Of special 
note is the large number of unsettled claims which have been pending in the ma. 
jority of instances for long periods of time creating financial hardship anq 
anxiety to assureds who have relied in good faith on their insurance contracts 
with the Company. Many policies are still in force which under prevailing cir. 
cumstances provide very questionable protection, if any. 

During the period April 3, 1958, through July 31, 1958, administrative ex. 
penses have been incurred in the amounts of $25,515.43, representing the neces. 
sary cost of conducting the affairs of the conserv vatorship. It is estimated that 
administrative expenses will continue to accrue at a similar rate for an indefinite 
period causing further depletion of existing assets which justly belong to policy. 
holders and other individuals who have valid claims against the Company. 

Therefore, in consideration of the above summary of factors which make the 
continuation of the attempted conservation of the Company impractical, unreal- 
istic, and will result in financial harm to individuals holding in force policies with 
the Company, loss claimants, and other creditors, it is recommended that the 
Conservator, under the provisions of Section 1016 of the California Insurance 
Code, make application to the courts for an “Order to Liquidate” and wind up 
the affairs of the Company. 

Respectfully submitted. 

C. J. WIESE, Examiner. 
ExuHiniT I 


3RIEF SUMMARY OF PROCEEDINGS 


The Insurance Commissioner on April 8, 1958, petitioned the Superior Court 
at San Francisco, California, for _ Order of Conservatorship of the Interna- 
tional Guaranty and Insurance Company, alleging that said Company had 
transacted insurance business throughout the United States including Cali- 
fornia from San Francisco, California, without have obtained a Certificate 
of Authority from the State of California to so act. It was further alleged 
that the Company had failed to file a statement of condition and affairs of 
the Company as required by the Insurance Code of the State of California 
and had failed to make a deposit of securities with the Commissioner, or with 
any other insurance authority or other officer, as required by said Insurance 
Code. Said court on the same date issued its order appointing the Insurance 
Commissioner as Conservator. This order restrained said Insurance Com- 
pany and its officers, directors, agents, employees, and all other persons from 
further transacting insurance and from disposing of company property or 
assets. The Order also prohibited interference with the conservatorship man- 
agement and required all persons having custody of books, records, equip 
ment, or other property of the Insurer to deliver the same to the Insurance 
Commissioner. 

On April 3, 1958, copies of the aforesaid Court Order were served upon all 
personnel found in the office of the U.S. Marine & Foreign Securities, Ltd, 
Suite 1001, 417 Montgomery Street, San Francisco, California. It had been al- 
leged in our petition that the unlawful transaction of insurance had _ been 
conducted by the aforesaid personnel at the aforesaid office. Such persons 
advised representatives of the Insurance Commissioner that no records of said 
Insurance Company were located at said address. Upon our failure to obtain 
any records, we found it necessary to issue subpoenae and these were served 
upon J. W. Ehrlich, the general counsel for said Insurance Company, and upon 
Ida Stromback, an employee of the U.S. Marine & Foreign Securities, Ltd 

On April 8, 1958, the testimony of J. W. Ehrlich was taken and said Ida 
Stromback’s testimony on April 9, 1958. 
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Ou May 20, 1958, a Preliminary Report of Examination was issued and pub- 
lished pointing out that there were no adequate or complete records available 
to the Insurance Commissioner nor any indication that reliable or proper 
records existed. _ ; ; f 

On June 2, 1958, the Insurance Commissioner filed with the Superior Court 
a supplemental application for Order Appointing Conservator alleging that 
said Insurance Company and its personnel and representatives had not sub- 
mitted all of suid Company's records for examination and that the Insurer was 
in such condition that its further transaction of business would be hazardous to 
its policyholders, creditors, and the public. The Commissioner also alleged 
that two of the trustee managers of said Insurance Company personally claimed 
the trust assets on deposit with the Pacific National Bank at San Francisco. 
California. It was further alleged that a serious question existed concerning 
the represented valine of said trust assets and that the records relating to the 
securities were seriously deficient in establishing ownership. 

On June 11, 1958, the Pacific National Bank of San Francisco, California, filed 
its complaint to Quiet Title (Case No. 479800) in the Superior Court of the 
State of California in and for the City and County of San Francisco. The bank 
specifically named as defendants Frank J. McAdams, Jr., Paul Van Wagner, 
Jr.. J. Howard McGrath, J. W. Ehrlich, and Walter Humkey, all of whom are 
listed as trustees of the Company in its brochure and financial statement of 
December 31, 1957. Sundry John Does are also listed as defendauts. 

The complaint specifically alleges that the attorneys for Paul Van Wagner, 
Jr., and Frank J. McAdams, Jr., have demanded a return of a substantial portion 
of the trust assets on the grounds that such assets are the personal assets of 
said Paul Van Wagner, Jr., and Frank J. McAdams, Jr. 

Complaint to Quiet Title prays judgment that the defendants and each of them 
are without any like title and interest to any of the property deposited in the 
trust and that the court give judgment quieting the title of the plaintiff bank 
as the trustee under the trust between the International Guaranty and Insurance 
Company and the bank dated the 30th day of December 1957. 

The Superior Court on June 2, 1958, issued its order amending the original 
order appointing the Insurance Commissioner Conservator setting forth the 
additional ground relating to further transactions of business being hazardous 
to policyholders, creditors, and the public. 

On or about June 5, 1958, the law oflice of Heller Ehrman, White & McAuliffe, 
counsel for said Company, served pon the Insurance Commissioner a Notice 
of Motion for Order Vacating and Setting Aside the Order Appointing the Insur- 
ance Commissioner Conservator and the Order Amending the Order Appointing 
said Insurance Commissioner Conservator. The motion challenged the juris- 
diction of the Commissioner to act as a Conservator. On the 26th day of June 
1958 the motion was heard by the Superior Court and at said hearing the 
Commissioner took the position that the jurisdictional question could only be 
settled by taking testimony, treating the motion as an application to return the 
Company to its management under Section 1012 of the Insurance Code. The 
attorneys for the Company insisted that their motion should be considered solely 
as a matter of law in that it was not an application to return the Company 
under said Insurance Code section. The Superior Court denied the motion of 
counsel of the Company by a written order dated June 30, 1958. 

Subpoenae for deposition hearings were then procured from the Superior 
Court and Robert Hopps was served and ordered to testify on July 8, 1958. 
At this hearing, Robert Hopps, who is named in our original petition to the 
court as an operator of the Insurance Company, through the advice of his 
connsel refused to answer any questions other than to give his name and address, 
contending that he should be granted criminal immunity under an Insurance 
Code provision where subpoenaed hearings are conducted under subpoenae issued 
by the Commissioner. 

On or about July 9, 1958, the Commissioner filed with the Superior Court 
a notice for motion for order to compel Robert Hopps to answer questions 
propounded to him at the taking of his deposition. 

On July 11, 1958, the Superior Court issued its order to Robert Hopps to an- 
swer “all relevant questions” subject to right to claim crimination privilege. 

On July 15, 1958, Robert Hopps refused to testify at a deposition hearing 
despite the court order and on July 18, 1958 the Attorney General’s office no- 
ticed motion to adjudicate Robert Hopps in contempt and for order requiring 
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Ida Stromback and Robert Gotz, alleged operators of the Company’s actiyjt 
in California, to testify. ee iVities 
On July 17, 1958, counsel for Robert Hopps, who also represented Ida Stro 
back and Robert Gotz, sought a writ of prohibition from the District Cuma 
Appeal. The court denied the petition. of 

On July 18, 1958, Robert Hopps was held in contempt of court for refusing 
to obey a court order directing him to answer questions and was fined $100.05 
and committed to the custody of the sheriff with a grant of stay of execution 
until July 29, 1958. Robert Gotz and Ida Stromback were placed on the Stand 
in the Superior Court and indicated their willingness to testify or to plead the 
self-incrimination privilege. They were advised to appear on July 24 1958 
for a resumption of the deposition hearing. ' 

On July 25, 1958, Mrs. Nelle A. Martin testified at a deposition hearing that 
she was employed by Stewart B. Hopps as a secretary at U.S. Marine & For. 
eign Securities, Ltd., 417 Montgomery Street, San Francisco, and later at Carson 
City, Nevada. Mrs. Martin testified that Stewart B. Hopps dictated letters to 
her which she typed on J. W. Ehrlich’s letterheads and sent to J. W. Ehrlich 
for signature. She was asked if she knew “E. S. Van Galder” whose signature 
appears as an administrateur of the Company on the trust agreement executed 
on December 30, 1957 between the Company and the Pacific National Bank and 
whose signature appears on numerous checks drawn against the Company's 
commercial account at the Pacifie National Bank, and upon letters of instrye. 
tion requesting the bank to transfer funds from the trust account to the com. 
mercial account. Numerous other documents including the Company’s resolp- 
tions contained signature of said person. She cast doubt on the existence of one 
“EH. S. Van Galder” testifying that she was present on one occasion when Robert 
Hopps signed “E. S. Van Galder” on a document and on other occasions Stewart 
B. Hopps dictated letters to her and told her to sign Van Galder’s name on such 
letters. Mrs. Martin stated that in August of 1957 Stewart B. Hopps told her 
he was opening an office in Carson City, Neveda, and wanted her to work there 
for Sierra Underwriters and Mortgage Corporation of America. She further 
testified that while in the Carson City office she received daily telephone instruc. 
tions from Stewart B. Hopps in San Francisco. 

Mrs. Martin further testified that on one occasion Robert Gotz, Stewart Hopps’ 
office manager of U.S. Marine & Foreign Securities, Ltd., told her that Van 
Galder’s signature “should be uniform and an effort made to keep them alike.” 
Mrs. Martin testified that when Commissioner Hammel of Nevada issued a Cease 
and Desist Order on Sierra Underwriters, she was instructed by Stewart B. 
Hopps to close the Carson City office and proceed to Silver Spring, Maryland, 
where International Guaranty & Insurance Underwriters, Inc. were opening an 
office to handle the International Guaranty and Insurance Company business 

On July 28, 1958, Herbert Oppenheim testified at a deposition hearing that he 
operated the Nationwide Underwriters Agency in Phoenix, Arizona, a general 
automobile insurance agency for hard to place risks. He stated he was the 
Production Sales Manager for Stewart B. Hopps in the operation of that agency 
He further stated that the Phoenix Agency was set up to receive applications 
from producers in all States, including California, with the one exception of 
Arizona. He stated that applications were submitted to the San Francisco office 
of the U.S. Marine & Foreign Securities, Ltd., 417 Montgomery Street, who 
handled the underwriting and issuance of policies. Mr. Oppenheim stated that 
premiums received with applications for insurance were deposited daily in an 
Arizona bank, forwarding duplicate deposit slips and daily production reports 
of business received to the office of the U.S. Marine & Foreign Securities, Ltd, 
417 Montgomery Street, San Francisco. 

He further stated that all accounting, bookkeeping, and policy issuing was 
done from Stewart B. Hopps’ San Francisco office and that employees of Stewart 
B. Hopps’ office had power to write checks against the Arizona insurance pre 
mium account. He also testified that Stewart B. Hopps ran everything—bu! 
signed nothing and that Stewart B. Hopps received one-half of the profits of 
Nationwide Underwriters Agency. Mr. Oppenheim testified that he made numer- 
ous requests upon Stewart B. Hopps and employees of Hopps’ office to furnish 
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him an accounting, without success, and being unable to secure an accounting 
plus action on many outstanding unpaid claims received from agencies through- 
out the United States, he turned over his entire records to the Insurance Com- 
missioner of the State of California. ; ' 

On July 28, 1958, Robert Hopps won a month's reprieve from the contempt 
order of the eourt by answering some questions in the Superior Court, but 
refused to testify on grounds of possible self-incrimination when asked about 
“B.S, Van Galder.” ce A sk 

On July 30, 1958, Mrs. Ida Stromback’s testimony was limited to identifying 
copies of correspondence dictated by_Stewart B. Hopps from the office of U.S. 
Marine & Foreign Securities, Ltd., 417 Montgomery Street, San Francisco. This 
correspondence related to the Insurance Company. Mrs. Stromback testified she 
had never seen a Mr. E. S. Van Galder but that employees in U.S. Marine & 
Foreign Securities, Ltd. had “kidded each other” about him. Asked the nature 
of the kidding she stated that they often wondered what E. 8. Van Galder looked 


On July 31, 1958, Robert Gotz, Stewart B. Hopps’ office manager for U.S. 
Marine & Foreign Securities, Lid., 417 Montgomery Street, San Francisco, re- 
fused to answer any questions taking refuge behind his constitutional rights. 

On August 4, 1958, Robert Hopps again refused to answer to scores ot ques- 
tions asked by the Attorney General's oflice citing his constitutional right to 
protection against self-incrimination. 

Robert Hopps also refused to produce certain records of Sierra Underwriters 
removed by him from the office of Heller, Ehrman, White & McAuliffe, on the 
grounds of self-incrimination and the Attorney General’s office stated that it 
would seek a court order on September 3, 1958, compelling Robert Hopps to bring 
in the records. On that date Robert Hopps is due to appear before the Superior 
Court for determination of whether he has cleared himself of Contempt of 
Court. 

(Since the preparation of this Interim Report, Robert Hopps appeared before 
the Superior Court and his testimony was concluded when he answered almost 
all questions propounded by pleading that the answers to said questions might 
intend to incriminate him. ) 

Exursirt II 


BROCHURE AND FINANCIAL STATEMENT AS OF DECEMBER 31, 1957, OF THE 
INTERNATIONAL GUARANTY AND INSURANCE COMPANY 
Excerpts from Brochure and Financial Statement as of December 31, 1957, 
which was published and widely distributed throughout the United States sub- 
sequent to January 31, 1958: 
“THE TRUSTEES 


“The United States Trustees, who have irrevocable power over the assets of 
the Trust Account in the Pacific National Bank of San Francisco for the benefit 


of United States policyholders and creditors are: 

“J. W. Ehrlich, 333 Montgomery Street, San Francisco, Calif., General Counsel 
to the Company 

“Frank J. McAdams, Jr., 33 North La Salle St., Chicago, Ill., Master in Chancery, 
United States Circuit Court of Appeals, Counsel to the Company 

“Walter Humkey, Industrial Bank Building, Miami, Fla., Fowler, White, Gillen, 
Yancey and Humkey, Counsel to the Company 

“J. Howard McGrath, 1000 Connecticut Avenue, Washington, D.C., Former 
United States Senator, Former Attorney General of the United States, 
Director, Loew's Inc., Director, Metro-Goldwyn-Mayer, Director, Sieber- 
ling Rubber Co., Counsel to the Company 

“Henry E. North, 1310 Jones Street, San Francisco, Calif., Vice-President, 
Metropolitan Life Insurance Company of N.Y., Director, Pacifie National 
Bank of San Francisco, Technical Adviser to the Company 

“Paul Van Wagner, Jr.. Elm Grove Farms, Barlett, Illinois, Builder-Contrac- 
tor, Partner, Jorig Drilling Company, Wichita Falls, Texas” 
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“INTERNATIONAL GUARANTY AND INSURANCE COMPANY 


“Balance sheet as of December 31, 1957 (sec note B) 


“ASSETS 
PRONE RR SUNN a case ee ase et on ee eee $650, 839, 04 
“Investments (A): ; 
RT CREE OU os cn tees aie ae eee a ea arene 630, 825, 1 
OURS EOIN Sc i sacs ace epee 1, 008, 411, 1¢ 
CN eS i ee cs ec ae aca ig cad ececonan 1, 013, 987, 9 
“Sundry Current Assets: 
“Premiums in Course of Collection________- pete a pita aca erat 73, 579, 75 
“Funds Held by Ceding Reinsurers__- sesuea biacteus naire 236, 167, % 
“Prepaid Expenses and Accrued Interest. ........—......... 3, 079. 47 
es 
3, 616, 890, 15 
| 
“LIABILITIES 
“Capital and Capital Reserves: 
“Share Capital: 
* Authorized—1,000,000 shares 
“Tssued—500,000 shares of $1.00 par____.--_-_---___-- 500, 000. 00 
“Contributed Surplus and Undivided Profits_____________--__-___~ 2, 045, 997, 57 


“Liabilities and Provisions: 
Pain PE Nf UR 8 ts ge a a rs ee 368, 335. 34 
“Outstanding Claims_____-~- RE een tk eta ee 65, 286. 79 
“Contract for Purchase of Securities__________- Diptera weiss 500, 000. 
“*“Sunery Creditors, including. tesation.......2...22.s-- 22. 137, 270, 45 


3, 616, 890. 15 
*“Note.—(A) All securities are carried at U.S. Dollar equivalent as at state 
ment date and at legal rates for free exchange then prevailing. 
“NoTteE.—(B) Policyholders balance sheet as adjusted for contributions to 
surplus agreed to in 1957 but actually consummated in January 1958. 
“Of the above $1,153,148.19 is not a general asset as it is specially trusteed for 
the benefit of U.S. Dollar policyholders and creditors.” 





IX 
PEOPLE v. CALDWELL 
130 P. 2d 495 (1942) 


* “* * * % * * 

We now proceed to a consideration of the issue as to whether the evidence 
is sufficient to support the five verdicts of grand theft. In order to clarify 
subsequent recitals it is appropriate at this point to explain the methods of 
operation at Lloyd’s of London.’ 


1 Lloyd's corporation writes no insurance It houses the active underwriters, i.e., th 
active agents of the 1.900 underwriters in its “big room,’ and supervises them after th 
fashion of the New York Stock Exchange in controlling its members. <Any British sul 
ject may become a member, if the chairman of Lloyd's approves of his character and 
financial worth, upon his payment of an entrance fee of 55 pounds and an annual sub 
scription of 30 pounds.* ‘The underwriters are grouped into syndicates each of which 
is represented in the big room by an active underwriter who actually executes insurance 
in the name of his syndicate. The underwriters are governed by a committee of their 
own number. Each member makes a minimum deposit at the time of his admission 
Such deposits are kept in a “central fund.” At the outbreak of the current war the 
underwriters at Lloyd’s transferred about $40.000,000 to New York. with which it created 
the American Trust Fund. Into such fund all premiums on American business are 
deposited and from it all losses are paid. 

Insurance by Lloyd’s upon any risk, anywhere, may be procured only by a Lloyds 
broker. He takes a card called the “slip” bearing his own name, a description of the 
risk, the amount desired, and calls upon the active underwriters in the “big room” at 
Lloyd’s to subscribe the amount he undertakes on behalf of his syndicate. The “big 
room” is the subscribers’ room It is suecessor to the coffeeroom operated by Edwaré 
Lloyd in the 17th century where shipowners and merchants sipped coffee and exchanged 
news and views concerning matters vital to their business and insured one another’ 
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All insurance contracts must be placed through a Lloyd's broker in the “big 
room” at Lloyd’s. Every policy issued upon a California risk must be placed 
through the office of a surplus line broker in California, §§ 1730, 1760.5, 1761, 
Insurance Code, St. 1937, pp. 1795, 2033, 2084, who in turn must operate through a 
proker at Lloyd’s. Insurance contracts placed by Lloyd’s in California may be 
negotiated and sold by a local agent with a binding authority from a Lloyd’s 
proker, but he can place it only through a surplus line broker. In any event, 
pefore any Lloyd’s insurance is in effect it must actually have been first sub- 
scribed by active underwriters at Lloyd’s. Whenever a binding authority is 
jssued by a broker at Lloyd’s there is a document stating that such binding 
authority has been issued. One copy of such document is sent to the surplus 
line broker in America and another to the office of Duncan and Mount, New 
York counsel of Lloyd’s. Unless it be filed there is has no validity. 

Another important fact established by the evidence: Just prior to the com- 
mencement of the current war, in order to protect their policyholders in America, 
the underwriters at Lloyd’s transferred to the United States the sum of about 
$40,000,000, with which they established Lloyd’s American Trust Fund. Into 
this fund all premiums collected on business written in America must be de- 
posited. Unless the premium on an American risk has been paid into this trust 
fund the insurance has not been underwritten by Lloyd's. A broker at London 
will not accept a premium from America because of the agreement that “all 
premiums for dollar transactions” must go through the American Trust Fund. 
Compliance with these regulations is indispensable to the procurement of a 
Lloyd’s policy by any person in the United States. 

[6] Although the rules, regulations, and practices of Lloyd’s require that every 
“hinding authority” issued to a person in the United States be recorded in the 
office of Duncan and Mount, appellant’s name does not there appear. Neither 
is any authority found there for placing the Pacific policy. The certificate issued 
over the name of Carle L. Williams Co. stated that the broker had procured 
insurance from the underwriters at Lloyd’s. Williams denied that he had signed 
the certificate or that he had authorized appellant to sign that instrument. 
Appellant admits that he signed it but contends that he did it for Williams under 
an implied authority. But no such insurance had been first placed with the 
underwriters at Lloyd’s. Williams testified that he relied upon appellant’s 
statement that appellant had a binding authority from underwriters at Lloyd’s 
to sell the policy and to have a certificate issued that the insurance had been 
placed at Lloyd’s. He had no other information with respect to placing the 
insurance or the authority for issuing a certificate. 

Prior to June 14, 1940, appellant had sold about thirty Lloyd’s contracts. 
Such sales had familiarized him with the refined care of the Lloyd’s transac- 
tions. Upon the happening of an event of such signal importance as that of 
placing an insurance contract of the size and value of that demanded by 


cargoes. By a process of growth the ancient coffeeroom became the domicile of groups 
of insurance underwriters who transact insurance contracts on properties in all parts of 
the world. 

Lloyd’s is not qualified to write insurance in California. Therefore, in this state a 
Lloyd’s policy may be placed only through a surplus line broker. <A local agent for a 
broker at Lloyd’s is powerless to place a Lloyd’s policy in California except through 
such surplus line brokers. 

When a local party desires to write a type of risk at a specified rate, his broker corre- 
spondent at Lloyd’s obtains for him a general or “binding authority’ from one or more 
syndicates to place such insurance. Then, instead of the surplus line broker's cabling 
the details of each policy, he issues a “‘certificate’” evidencing the coverage and transmits 
to the Lloyd’s broker in London the list of insurance accepted. Similarly, in placing a 
singe risk of some magnitude, the surplus line broker or the local agent of a broker at 
Lloyd’s may request Lloyd’s at London to write the specific policy. Upon receipt of a 
favorable reply from London that the desired insurance has been placed, the surplus 
line broker issues to the assured a “certificate” that the policy has been authorized. 
A copy of such certificate is at once mailed to London. Upon its receipt there it is checked 
against the slip which contains the record of the subscriptions of the underwriters 
before the policy is prepared in Lloyd’s signing bureau. It is then signed by the under- 
writers, and after being checked by the broker it is forwarded to the California broker. 
But whether insurance be placed by use of a “binding authority” or by cabling a request 
for a specific contract on a single heavy risk, the insurance must be placed by a Lloyd’s 
broker in the big room at Lloyd’s. No insurance on any risk in California is possible 
unless it be in some manner first authorized by one or more of the syndicates at Lloyd’s. 
If it be authorized and then placed, the London broker awaits a copy of the certificate 
from the surplus line broker which the latter issues upon receipt of notice that the 
insurance has been placed at Lloyd's. 

In every case of a binding authority issued to an agent in America it is filed in the 
office of Duncan and Mount. counsel for Lloyd’s in New York. Also, a record of it is 


“on file in shape of a slip with the Lloyd’s brokers who transacted the binding authority.” 
*Fortune Magazine. 
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Pacific with the underwriters at Lloyd’s, it is nothing short of singular to fing 
that an experienced insurance man who had negotiated the Pacific policy cong 
offer no proof, or explanation of his want of proof, of having negotiated such 
contract. He contends that three other methods besides that of using a binding 
authority for placing insurance at Lloyd’s were shown by the evidence, and tha 
the prosecution failed to show that the insurance was not placed by one of such 
methods. It will be recalled that it was defendant himself, in his bold adventure 
to sell the insurance, who made the claim that he had a binding authority from, 
a broker at Lloyd’s to sell the policy. However, the proof undubitably is that no 
insurance at all was ever placed by defendant with Lloyd’s for Pacific. Hence. 
the matter of chief concern was not so much the method of placing the ingyr. 
ance as it was that the insurance applied for was actually underwritten. The 
circumstances placed before the jury amply warranted their finding that no 
insurance was ever placed at Lloyd’s for Pacific, and therefore he appropriated 
the moneys of his victim. 

Upon the showing by the prosecution that no binding authority had ever beey 
issued to him, that no insurance for Pacific was ever underwritten at Lloyd's 
and that the books of the American Trust Fund fail to disclose the payment of 
any moneys into that fund on behalf of Pacific, no doubt could reasonably have 
remained in the minds of the jury that Pacific had not been insured by Lloyd's, 
but were the properties of Pacific at the times of the several payments, No 
explanation of the convincing events that surged like the rising tide agains 
defendant was offered. They stand unchallenged. 

* * * * * a & 

The sufficiency of the proof to support judgments which have been founded 
upon circumstantial evidence has been repeatedly presented to the appellate 
eourts. In such cases we are often asked to supplant the verdict and decision 
of the trial court with a contrary judgment. Since the decision in People y, 
Staples, 149 Cal. 405, 86 P. 886, it has been popular with prisoners who found 
theinselves enmeshed in unchangeable strands of circumstance to attempt to 
defeat the judgment of trial courts upon the strength of that decision. But 
the falsity of such reasoning has long since been exploded. The language of 
the court in that case often quoted in support of such contentions was approved 
by the court then as correct usage in giving instructions upon circumstantial 
evidence. Its true significance has long since been clarified. People v. Muhly, 
15 Cal. App. 516, 114 P. 1017; People v. Perkins, 8 Cal. 2d, 66 P. 2d 631. Lat- 
terly, judicial logic has been, in a number of cases, generously applied in up 
holding the prerogative of the trial courts to determine the ultimate fact of 
guilt. See People v. Newland, supra. The cardinal principles announced in 
that case are applicable to the instant case: (1) that appellate courts do 
not attempt to determine the weight of the evidence; (2) that their fune 
tion is to decide only whether upon the evidence taken as a whole they 
can conclude that sufficient facts could not have been found by the jury 
to warrant the inference of guilt; (3) that they will not transgress upon 
the functions of the jury and the trial court by determining what facts 
are established: (4) that in order to justify a reversal of a judgment of 
conviction upon the ground of the insufficiency of the evidence, “it must 
be made clearly to appear that upon no hypothesis whatever is there suf- 
ficient substantial evidence to support the conclusion reached in the court 
below’: (5) that under such contention the appellate court must assume in 
favor of the verdict the existence of every fact which the jury could have 
reasonably deduced from the evidence; (6) that because the circumstances in 
evidence might reasonably be reconciled with the innocence of the defendant 
will not warrant a reversal of the jury’s determination if such circumstances 
reasonably justify the verdict. By applying these principles we are reassured 
that the conviction of defendant upon the circumstantial evidence was amply 
warranted. 

[12] Appellant’s contention before this court that he tried to reach London 
to obtain evidence to prove his innocence is a vain and belated cry. The occa- 
sion on which he might with propriety have urged the existence of material 
evidence that he might offer to defeat the contention of the prosecutien would 
have been his motion for a continuance of the day of trial. He will not be per- 
mitted to take his chances upon the insufficiency of proof to be offered by the 
state and thereafter in this court plead the injustice of the verdict on the claim 
that he could have got evidence had he gone to London. Such contention 
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would be available to appellant only under an assignment of abuse of disere- 
tion in denying him sufficient time to prepare or in refusing him the process 
of the court in his attempts to procure evidence in a foreign jurisdiction. If 
evidence of value to appellant existed in London, it is presumed that ail fa- 
cilities customarily available to a litigant would have been at the service of 
nt. 

act 14] (2) It is next contended that appellant suffered prejudice by admis- 
sion of testimony of experts with reference to the authority of surplus line 
prokers in the United States to bind underwriters at Lloyd’s. It is urged that 
evidence of custom is not admissible to prove what was done in a particular 
transaction, citing Dutton Dredge Co. v. United States Fidelity & Guaranty (136 
Cal. App. 574. 29 BP. 2d 316). But the evidence offered by the experts was not 
evidence of customs and practice. On the contrary, it was evidence of the rules 
and regulations within the organization of Lloyd’s underwriters. In order to 
understand an occurrence within a highly organized establishment it may become 
necessary to prove the procedure or the rules and regulations of its inner work- 
ings. Custom or usage may be received to prove methods adopted by a trade, 
industry, or business, and is admissible for the purpose of proving the intention 
of parties to a contract which could not be done without the aid of extrinsic 
evidence. In the Dutton Dredge Co. case an attempt was made in the trial court 
to introduce evidence of the custom and usage in the insurance world in order 
to prove that a contract would not have been made. Proof of custom is not ad- 
missible for the purpose of establishing such a fact. 

In the case of the conduct of the business and affairs of an establishment, it is 
presumed that the regular course of business of such establishment is followed 
(Code Civ. Proc.. § 1968, subd. 20), and that the books and records of an estab- 
lishment truly reflect the facts set forth in such books (Code Civ. Proe., § 1953f). 

The evidence received as to the regulations and procedure of Lloyd’s was not to 
prove the authority of “surplus line brokers” in the United States to bind under- 
writers at Lloyd’s. No evidence is pointed to as proof that a surplus line broker 
has authority to place such insurance. As such broker he has no such authority. 
His only power as such broker is to place insurance with Lloyd’s if he has been 
first lawfully authorized directly or through another to do so by a Lloyd’s broker 
in London. Nothing was said by expert witnesses to indicate that a surplus line 
broker can by the issuance of a certificate bind Lloyd’s. He cannot act effectively 
unless he is on the approved list of authorized agents in the office of Duncan and 
Mount, and he cannot write, issue, or authorize insurance. He can merely negoti- 
ate for it, if he has a binding authority and await notice from a Lloyd’s broker that 
it has been underwritten at Lloyd’s before he may safely certify to that fact. 
Lloyd’s underwriters are not bound by any custom or practice in the insurance 
business. They are bound only by the contracts into which they enter. It isa 
rule of their organization and a condition of their doing business with any repre- 
sentative that only those possessing binding authority have the power to bind 
them upon a policy of insurance, and unless such contract be approved by Duncan 
and Mount, it lacks the necessary validity to confer power upon the representative 
to place insurance with Lloyd’s. 


© 2 + + * * > 





» 4 
CHAPTER 6. SURPLUS LINE BROKERS 


1760. Any citizen of this State may negotiate and effect insurance on his own 
property with any nonadmitted insurer. 

1760.5. The provisions of this chapter limiting the insurance which may be 
placed with nonadmitted insurers and requiring any report thereof shall not 
apply to: 

(a) Reinsurance of the liability of an admitted insurer. 

(b) Insurance against perils of navigation, transit or transportation upon 
hulls, freights, or disbursements. or other shipowner interests: upon goods, 
wares, merchandise, and all other personal property and interests therein, in 
course of exportation from or importation into any country, or transportation 
coastwise, including transportation by land or water from point of origin to final 
destination and including war risks; and marine builder's risks, drydocks, and 
marine railways, including insurance of ship repairer’s liability, and protection 
and indemnity insurance, but excluding insurance covering bridges or tunnels. 
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(c) Aircraft insurance. 

(d) Insurance on property or operations of railroads engaged in interstate 
commerce. 

The insurance specified in the foregoing paragraphs (b), (c), and (d), may be 
placed with a nonadmitted insurer only by and through a special lines’ surplys 
line broker. The license of a special lines’ surplus line broker shall be applieg 
for and procured and shall be subject to the same fees for filing on issuance jp 
the same manner as the license of a surplus line broker, except that in liey of 
the bond required by subdivision (b) of Section 1765, there shall be delivered 
to the commissioner a bond in the form, amounts, and conditions specified jp 
Section 1644 of this code and only one fee shall be collected from one person for 
both licenses. Such licensee in respect to such business shall be subject to all the 
provisions of this chapter except Sections 1761, 1763, and 1775.5. 

The commissioner may, in respect to business written or placed under the 
provisions of this section, require such information and reports thereof as he 
considers necessary, convenient or advisable for tax or statistical purposes. 

Hach placing of insurance in violation of this chapter is a misdemeanor, 

The commissioner may revoke, suspend, or deny any license granted pursuant 
to this code in accordance with the procedure provided in Section 1731 or any 
certificate of authority granted pursuant to this code in accordance with the 
procedure provided in Section 704 whenever he finds that the licensee or holder 
of the certificate has committed a violation of this section. 

The premium for insurance placed by or through a special lines’ surplus ling 
broker pursuant to this section shall not be subject to the tax imposed upon such 
broker based upon gross premiums paid for insurance placed under authority 
conferred by his license. 

(Added by Stats. 1937, Ch. 729; amended by Stats. 19 Ch. 901.) 

1761. Except as provided in Sections 1760 and 1760.5, a person within this 
State shall not transact any insurance on property located or operations con- 
ducted within, or on the lives or persons of residents of this State with nop. 
admitted insurers, except by and through a surplus line broker licensed under 
this chapter and upon the terms and conditions prescribed in this chapter. 

(Amended by Stats. 1937, Ch. 729.) 

1762. (Repealed by Stats. 1987, Ch. 729.) 

1763. A surplus line broker may solicit and place insurance, other than as 
excepted in Section 1761, with nonadmitted insurers only if such insurance cap. 
not be procured from a majority of the insurers admitted for the particular class 
or classes of insurance. Such part of the insurance as cannot be so procured 
may be procured from nonadmitted insurers, if the insurance is not placed ina 
nonadmitted insurer for the purpose of procuring a rate lower than the lowest 
rate which will be accepted by any admitted insurer. It shall be conclusively 
presumed that insurance is placed in violation of this paragraph where the 
insurance is actually placed with a nonadmitted insurer at a lower rate of 
premium or lower premium than the lowest rate of premium or the lowest 
premium which could be obtained from an admitted insurer unless, at the time 
such insurance attaches, there is filed with the commissioner a_ statement 
describing the insurance, specifying the rate and the nearest procurable rates 
from admitted insurers. Unless the commissioner within five days after such 
filing notifies the filing broker that in his opinion the placing of the insurance 
constitutes a violation of this section, the broker may thereafter maintain in 
effect such insurance. If within such five-day period the commissioner notifies 
the surplus line broker that such insurance is in violation of this section and 
orders the broker to effect termination of such insurance within 10 days from 
such notice, and the broker fails or refuses to effect such termination, such 
failure or refusal is a violation of this section. Statements filed under this 
section shall not be subject to public inspection unless the commissioner deter: 
mines that the public interest or the welfare of the filing broker requires 
that any statement be made so subject. The commissioner may make and publish 
reasonable rules and regulations, consistent with this chapter, in respect to 
transactions governed thereby and the basis or bases for his determinations 
hereunder. 

(Amended by Stats. 1937, Ch. 729.) 

1764. A licensed surplus line broker may issue certificates evidencing the 
placement of insurance with a nonadmitted insurer. Such certificates shall be 
in the name of such surplus line broker and not in the name of such nok 
admitted insurer, and shall contain all of the matters specified in Insurance 
Code Section 381. 
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(Repealed by Stats. 1937, Ch. 729; added by Stats. 1953, Ch. 467). 

1764.2. No surplus line broker shall issue such certificate, cause or purport to 
cause any risk to be insured by a nonadmitted insurer or advise any insured or 
applicant for insurance that coverage has been or will be obtained from a non- 
admitted insurer unless : ; 7 ; . 

(a) He has prior written authority from such nonadmitted insurer to cause 
such risk to be insured ; a : ; 

(b) He has received advice in the ordinary course of business that such cover- 
age has been obtained ; or : ? _ 

(c) A policy of insurance covering the insured for the risk has actually been 
issued by such nonadmitted insurer and delivered to the insured or his rep 

ntatives. 
reradded by Stats. 1958, Ch, 467.) . . i 

1764.3 If the surplus line broker acts in reliance on advice received in ac- 
cordance with Section 1764.2 (b), he shall deliver such policy to the insured or 
his representative, and, if such delivery is not made within 30 days after the 
date of the issuance of such certificate or upon which the risk has been bound 
or the insured or applicant has been advised that coverage has been or will be 
obtained, he shall deliver to the insured either : 

(a) A photostatic copy of evidence that the insurance has been bound or (b) 
if the nonadmited insurer is located outside the United States, a cover note, 
placing slip or similar document evidencing coverage issued or certified to by 
any broker located outside the United States who actually placed such insurance 
with the nonadmitted insurer. 

(Added by Stats. 1953, Ch. 467.) 

1764.4. Such prior written authority, policy of insurance, or copy of evidence 
that insurance has been bound must contain authentication by all persons as- 
suming any risk of loss, and, if there is more than one such person, both it and 
any document issued or certified by the placing broker pursuant to subsection (b) 
of Section 1764.3 must contain a specification of whether their obligation in 
joint or several, and if the latter the proportion of the obligation assumed by 
each such person. 

(Added by Stats. 1953, Ch. 467.) 

1764.5. If insurance results from a transaction in which any provision of 
Sections 1764.2 to 1764.4 is violated, such insurance is subject to cancellation 
by the insured or by order of the commissioner. Such cancellation shall be 
without penalty to the insured. 

(Added by Stats. 1953, Ch. 467.) 

1764.7. Any person who violates Sections 1764.2, 1764.3 or 1764.4 is guilty of 
a public offense and punishable by imprisonment in the state prison for not 
exceeding five years or in a county jail for not exceeding one year or by fine not 
exceeding ten thousand dollars ($10,000), or by both. 

(Added by Stats. 1953, Ch. 467.) 

1765. Upon application in such form as the commissioner prescribes and 
subject to the provisions of Sections 1649 and 1649.5 of this code, the commis- 
sioner shall issue a license authorizing any applicant that is trustworthy and 
competent to transact an insurance brokerage business in such manner as to 
safeguard the interest of the insured, to act as a surplus line broker from the 
date of such license until the first day of July succeeding, on the delivery to 
the commissioner of a bond to the State of California in the sum of five thousand 
dollars ($5,000) with an admitted surety insurer conditioned that said licensee 
will fully and faithfully comply with the requirements of this chapter. 

The commissioner shall charge and collect in advance a fee of fifty dollars 
($50) for filing each application for license to act as a surplus line broker. 

(Amended by Stats. 1939, Ch. 452, and by Stats. 1957, Ch. 1610.) 

1765.2. Such license may be issued to an individual, a corporation or a part- 
nership. If issued to a corporation or a partnership, it shall name the natural 
persons who are to be responsible for the proper discharge of all duties placed 
upon such licensee acting as a surplus line broker or who transact insurance 
with the public as distinguished from insurance producers. Such natural 
persons shall meet all of the requirements for such license and if the licensee is 
4 corporation, shall be an officer or employee thereof, or if a partnership, a 
partner or employee thereof. 

(Added by Stats. 1955, Ch. 521.) 

1765.3. Any natural person applying for a license to act as a surplus line 
broker and any person who is to be named to exercise powers of a surplus line 
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broker shall prove his competency by showing he holds or is named on an exigt. 
ing license to act as either a surplus line broker or an insurance broker or py 
passing the qualifying examination for an insurance broker's license. : 

(Added by Stats. 1955, Ch. 521.) 

1766. If in the opinion of the commissioner the solvency of any surety on a bong 
required in this chapter has become impaired or doubtful, he shall notify the 
broker, and unless within 10 days after receipt of such notice the solvency of 
such surety is proved to the satisfaction of the commissioner, or a new bond js 
substituted therefor, the commissioner shall revoke the license of the broker, 

1767. A surplus line broker shall maintain in good faith an office in this 
State. 

1768. Such broker shall keep in said office complete books of the business 
transacted by him, with nonadmitted insurers under his license as a surplyg 
line broker showing: 

(a) The effective dates of such insurance. 

(b) The names of the insurers and of the insured. 

(ec) The gross premium payable therefor. 

(4) The terms and character of insurance and location of the subject matter, 

(e) Statements in the same detail as in the case of insurance in effect, of al 
such insurance canceled or on which premiums have been increased or reduced, 
and the amounts of additional or of return premiums thereon. 

1769. Whenever required so to do by the commissioner, such surplus line 
broker shall furnish to the commissioner a list of the majority of the admitted 
insurers from which the entire amount of insurance desired was not obtainable, 

1770. The commissioner, whenever he deems necessary, may examine the 
books and accounts of any surplus broker for the purpose of determining whether 
or not the broker is conducting his business in accordance with the provisions 
of this chapter. For the purpose of making such examination such broker shall 
allow the commissioner free access at all times to all the broker’s books and 
papers, and the commissioner shall thoroughly inspect and examine all of the 
broker’s affairs. 

1771. The costs and expenses of all examinations by the commissioner shall 
be paid as prescribed in Section 736. 

(Amended by Stats. 1947, Ch. 1008.) 

1772. (Repealed by Stats. 1937, Ch. 729.) 

773. (Repealed by Stats. 1937, Ch. 729.) 

1774. On or before the first day of March of each year the surplus line broker 
shall file with the commissioner a sworn statement of all business transacted 
under his license during the last preceding calendar year. Such statement shall 
contain accounts of: 

(a) The gross amount of insurance procured from and placed with non- 
admitted insurers during the calendar vear. 

(b) The gross premium charged therefor, including additional insurance 
premium. 

(ec) The gross amount of all insurance canceled during said year. 

(d) The gross return premiums thereof. 

(e) Any additional premiums charged and the gross premiums returned dur- 
ing that calendar year on insurance previously effected. 

1775. All such reports and statements shall be made on blanks furnished to 
the surplus line broker by the commissioner on application therefor. 

1775.5. Every surplus line broker shall annually, on or before the first day of 
July of each year pay to the Insurance Commissioner for the use of the State of 
California a tax of 3 percent of the gross premiums upon business done by him 
under authority of his license during the preceding calendar year. less 3 percent 
of return premiums paid by him by reason of cancellation or reduction of pre 
mium, excluding gross premiums paid and return premiums paid by him upon 
business governed by the provisions of Section 1760.5. 

For the purpose of determining such tax, the total premium charged for all 
such nonadmitted insurance placed in a single transaction with one underwriter 
or group of underwriters, whether in one or more policies, shall be allocated to 
this State in such proportion as the total premium on the insured properties or 
operations in this State, as computed on the exposure in this State on the basis 
of any single standard rating method in use in all States or countries where 
such insurance applies, bears to the total premium so computed in all States or 
countries in which such nonadmitted insurance may apply. This provision shall 
not apply to interstate motor transit operations conducted between this and 
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other States. With respect to such operations surplus line tax shall be payable 
on the entire premium charged on all nonadmitted insurance, less 

A. Such portion of the premium as is determined, as herein provided, to have 
peen charged for operations in other States taxing such premium on operations 
in such States of an insured maintaining its headquarters office in this State; 

B. The premium for any operations outside of this State of an insured who 
maintains a headquarters operating office outside of this State and a branch office 
. s NY > 
ae ae of 1 percent shall be added for each calendar month or fraction 
thereof after said first day of July during which such tax or any portion thereof 
remains unpaid, except that the commissioner may remit the penalty in a case 
where the commissioner finds, as a result of examination or otherwise, that the 
failure of or delay in payment arose out of excusable mistake or excusable 
inadvertence. 
ae by Stats. 1937, Ch. 729.) nif 

1776. Any surplus line broker who willfully fails or refuses to report to the com- 
missioner any insurance on subject matter located within this State placed under 
his name with nonadmitted insurers, or who, by willful omission from the records 
required to be maintained by him for such purpose, attempts to evade the pay- 
ment of taxes on any such insurance, is, in addition to being required to pay the 
tax, together with a penalty equal in amount to the tax, guilty of a misdemeanor. 

It is a misdemeanor for any surplus line broker or Si ecial lines’ surplus line 
proker to accept or pay directly or indirectly any consideration or remuneration 
for or in connection with the placing of insurance which, if done by a person 
within this State, is governed by the provisions of this chapter, when such 
placing was not done by a person licensed therefor pursuant to this chapter. 

It is a misdemeanor for any agent or broker to solicit, negotiate or effect any 
insurance governed by the provisions of this chapter in nonadmitted insurers, 
except by and through a surplus line broker or special lines surplus line broker 
licensed pursuant to this chapter. Except in the case of insurance specified in 
paragraph (b) of Section 1760.5, it is a misdemeanor for any surplus line broker 
or special lines’ surplus line broker to accept, place, pay. or permit the payment 
of commission or other remuneration on insurance placed by him under authority 
of his license to any person other than one holding a license to act as an in- 
surance agent, insurance broker, surplus line broker, or special lines’ surplus 
line broker, except that such business may be accepted by such surplus line 
broker or special lines’ surplus line broker directly from an assured or other 
person who would likewise be entitled to place the same directly with an ad- 
mitted insurer without the solicitation, negotiation or effecting thereof by an 
insurance agent or broker. 

The commissioner may deny, suspend or revoke any license issued pursuant 
to this code if he finds after notice and hearing in accordance with the pro- 
cedure provided in Section 1731 that the licensee has violated any provision 
of this section. 

The permission granted in this chapter to place any insurance in a nonad- 
mitted insurer shall not be deemed or construed to authorize any such insurer 
to do business in this State. 

(Amended by Stats. 1937, Ch. 729, and by Stats. 1945, Ch. $01.) 

1777. The following acts shall constitute a termination of the authority of 
a surplus line broker, and shall constitute revocation of his license. whether 
or not the commissioner formally revokes the same: 

(a) The removal of the broker's office from the State. 

(b) The removal of the accounts of his business from this State. 

(c) The closing of his office for a period of more than 20 consecutive days. 

(d) Wilful failure or refusal to perform any of the other duties specified 
in this chapter. 

1778. When a surplus line breker’s license is revoked for any reason other 
than the insufficiency of his sureties. a new license shall not be issued to him 
within one year after such revocation and until all indebtedness of the broker 
on former business has been paid to the commissioner. 

1779. Every insured for whom insurance has been effected with nonadmitted 
insurers shall, upon request in writing by the commissioner, produce for the 
commissioner’s examination all policies, contracts, and other documents evidenc- 
ing such insurance. and shall disclose to the commissioner the amount of the 
gross premiums paid or agreed to be paid for such insurance. For refusal to 
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obey such request, such insured shall forfeit to the State of California the sum 
of two hundred dollars ($200) for each refusal. 

1780. A licensee or applicant for a license under this chapter shall notify the 
commissioner, in writing, of any change in the address from which he intengs 
to conduct his business. 

(Added by Stats. 1957, Ch. 671.) 





xI 
1959 AMENDMENTS 
CHAPTER 6. SURPLUS LINE BROKERS 
Sec. 


1765.1 Statement by licensee respecting nonadmitted insurer; order not to place 
business with nonadmitted insurer ; violations [New]. 

1780. Change of address by licensee or applicant ; notice [New]. 

§ 1760.5 Exceptions to chapter provisions 

The provisions of this chapter limiting the insurance which may be placed with 
nonadmitted insurers and requiring any report thereof shall not apply to: 

(a) Reinsurance of the liability of an admitted insurer. 

(b) Insurance against perils of navigation, transit, or transportation upon 
hulls, freights, or disbursements, or other shipowner interests ; upon goods, wares, 
merchandise, and all other personal property and interests therein, in course 
of exportation from or importation into any country, or transportation coastwise, 
including transportation by land or water from point of origin, to final destination 
and including war risks; and marine builder’s risks, drydocks, and marine rail- 
ways, including insurance of ship repairer’s liability, and protection and ip. 
demnity insurance, but excluding insurance covering bridges or tunnels. 

(c) Aircraft insurance. 

(d) Insurance on property or operations of railroads engaged in interstate 
commerce. 


Special lines’ surplus line broker 


The insurance specified in the foregoing paragraphs (b), (c), and (d), may be 
placed with a nonadmitted insurer only by and through a special lines’ surplus 
line broker. The license of a special lines’ surplus line broker shall be applied 
for and procured and shall be subject to the same fees for filing on issuance 
in the same manner as the license of a surplus line broker, except that in lien 
of the bond required by subdivision (b) of Section 1765, there shall be delivered 
to the commissioner a bond in the form, amounts, and conditions specified in 
Section 1644 of this code and only one fee shall be collected from one person 
for both licenses. Such licensee in respect to such business shall be subject 
to all the provisions of this chapter except Sections 1761, 1763, and 1775.5. 

Reports 

The commissioner may, in respect to business written or placed under the 
provisions of this section, require such information and reports thereof as he 
considers necessary, convenient, or advisable for tax or statistical purposes. 

Misdemeanor 

Fach placing of insurance in violation of this chapter is a misdemeanor. 

Revocation, suspension, and denial of license 

The commissioner may revoke, suspend, or deny any license granted pursuant 
to this code in accordance with the procedure provided in Article 13 of Chapter 5 
of this part, or any certificate of authority granted pursuant to this code in 
accordance with the proecdure provided in Section 704 whenever he finds that 
the licensee or holder of the certificate has committed a violation of this section. 


Premium tax 


The premium for insurance placed by or through a special lines’ surplus line 
broker pursuant to this section shall not be subject to the tax imposed upon such 
broker based upon gross premiums paid for insurance placed under authority 
conferred by his license. (As amended Stats. 1959, c. 4, p. —, § 8, effective Feb. 27, 
1959. ) 
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§1765. Surplus line broker’s license; bond; fee 


Upon application in such form as the commissioner prescribes and subject to the 
provisions of Sections 1666, 1667, and 1668 of this code, the commissioner shall 
issue a license authorizing any applicant that is trustworthy and competent to 
transact an insurance brokerage business in such manner as to safeguard the 
interest of the insured, to act as a surplus line broker from the date of such 
license until the first day of July succeeding, on the delivery to the commissioner 
of a bond to the people of the State of California in the sum of twenty thousand 
dollars ($20,000) conditioned that said licensee will fully and faithfully comply 
with the requirements of this chapter, and all applicable provisions of this code. 
Such bond shall be subject to the provisions of Sections 1662, 1663, and 1664 of 
this code. 

The commissioner shall charge and collect in advance a fee of fifty dollars 
($50) for filing each application for license to act as a surplus line broker. (Ags 
amended Stats. 1957, c. 1610, p. 2957, §1; Stats. 1959, c. 4 p. — § 9, effective 
Feb. 27, 1959, Stats. 1959, ec. 902, p. — §1.) 

1. In general 

Insurance commissioner had power to re- could damage public dealing with it, but 
fuse to issue surplus line broker's license failure to give notice and hold hearing be- 
to corporation which included the term fore making decision upon application in- 
“ynderwriter” as part of gorporate name validated the refusal. 22 Ops. Atty. Gen. 
on ground that term was misleading and 246. 

§ 1765.1 Statement by licensee respecting nonadmitted insurer; order not to 
place business with nonadmitted insurer; violations 


In addition to any other statements or reports required by this chapter, the 
commissioner may also address to any licensee a written request for full and 
complete information respecting the financial stability, reputation, and integrity 
of any nonadmitted insurer with whom such licensee has dealt or proposes to 
deal in the transaction of insurance business. The licensee so addressed shall 
promptly furnish in written or printed form so much of the information requested 
as he can produce together with a signed statement identifying the same and 
giving reasons for omissions, if any. After due examination of the information 
and accompanying statement, the commissioner may, if he believes it to be in the 
public interest, order such licensee in writing to place no further insurance busi- 
ness on property located or operations conducted within or on the lives of persons 
residents of this State with such nonadmitted insurer on behalf of any person. 
Any placement in such nonadmitted insurer made by a licensee after receipt of 
such order is a violation of this chapter. (Added Stats. 1959, ¢. 902, p. —, § 2). 

Library references: 


Insurance G20, 29: C.J.S. Insurance 
§§$ 60, 88. 


§1775.5 Gross premium tax 

Every surplus line broker shall annually, on or before the first day of July 
of each year pay to the Insurance Commissioner for the use of the State of 
California a tax of 3 percent of the gross premiums upon business done by him 
under authority of his license during the preceding calendar year, less 3 percent 
of return premiums paid by him in that year by means of cancellation or reduc- 
tion of premium, excluding gross premiums paid and return premiums paid by 
him upon business governed by the provisions of Section 1760.5. If during any 
calendar year 8 percent of such return premiums paid by a surplus line broker 
exceeds 3 percent of the gross premiums upon such business done by him in 
that year, then he may either carry forward such excess to the next succeeding 
year and apply it as a credit against 3 percent of gross premiums on such busi- 
ness done by him in such succeeding year, or he may elect to receive, and there- 
upon be paid a refund equal to the amount of taxes theretofore paid by him on 
such excess of return premiums paid over gross premiums received. 

Computation. For the purpose of determining such tax, the total premium 
charged for all such nonadmitted insurance placed in a single transaction with 
one underwriter or group of underwriters, whether in one or more policies, shall 
be allocated to this State in such proportion as the total premium on the insured 
properties or operations in this State, as computed on the exposure in this State 
on the basis of any single standard rating method in use in all states or coun- 
tries where such insurance applies, bears to the total premium so computed in 
all states or countries in which such nonadmitted insurance may apply. This 
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provision shall not apply to interstate motor transit operations conducted be 
tween this and other states. With respect to such operations surplus line tax 
shall be payable on the entire premium charged on all nonadmitted insurance 
less— 

A. Such portion of the premium as is determined, as herein provided, to haye 
been charged for operations in other states taxing such premium on operations 
in such states of an insured maintaining its headquarters office in this State: 

B. The premium for any operations outside of this State of an insured who 
maintains a headquarters operating office outside of this State and a brane 
office in this State. 

A penalty of 1 percent shall be added for each calendar month or fraction 
thereof after said first day of July during which such tax or any portion thereof 
remains unpaid, except that the commissioner may remit the penalty in a cage 
where the commissioner finds, as a result of examination or otherwise, that the 
failure of or delay in payment arose out of excusable mistake or excusable jp. 
advertence. (As amended Stats. 1959, ¢. 246, p. —, § 1.) 

1. Construction and application 


The gross premium tax imposed on sur- that year, and excess of return premiums 
plus line brokers is an annual tax com- over gross premiums in any one year e¢ap. 
putable each year according to statutory not be carried forward for credit agains 
formula with tax payable on an excess of gross premiums received the following or 


oe” 


gross premiums over return premiums for subsequent years. 32 Ops. Atty. Gen. 258 
§1776. Violations; offenses; penalties—Offenses 

Any surplus line broker who willfully fails or refuses to report to the commis. 
sioner any insurance on subject matter located within this State placed under 
his name with nonadmitted insurers, or who, by willful omission from the records 
required to be maintained by him for such purpose, attempts to evade the pay. 
ment of taxes on any such insurance, is, in addition to being required to pay 
the tax, together with a penalty equai in amount to the tax, guilty of a misde 
meanor. 

It is a misdemeanor for any surplus line broker or special lines’ surplus line 
broker to accept or pay directly or indirectly any consideration or remuneration 
for or in connection with the placing of insurance which, if done by a person 
within this State, is governed by the provisions of this chapter, when such 
placing was not done by a person licensed therefor pursuant to this chapter. 

It is a misdemeanor for any agent or broker to solicit, negotiate, or effect any 
insurance governed by the provisions of this chapter in nonadmitted insurers, 
except by and through a surplus line broker or special lines’ surplus line broker 
licensed pursuant to this chapter. Except in the case of insurance specified in 
paragraph (b) of Section 1760.5, it is a misdemeanor for any surplus line broker 
or special lines’ surplus line broker to accept, place, pay, or permit the payment 
of commission or other remuneration on insurance placed by him under author- 
ity of his license to any person other than one holding a license to act as an 
insurance agent, insurance broker, surplus line broker, or special lines’ surplus 
line broker, except that such business may be accepted by such surplus line 
broker or special lines’ surplus line broker directly from an assured or other 
person who would likewise be entitled to place the same directly with an ad- 
mitted insurer without the solicitation, negotiation or effecting thereof by an 
insurance agent or broker. 

The Commissioner may deny, suspend, or revoke any license issued pursuant 
to this code if he finds after notice and hearing in accordance with the procedure 
provided in Article 13 of Chapter 5 of this part’ that the licensee has violated 
any provisions of this section. 

The permission granted in this chapter to place any insurance in a nonad- 
mitted insurer shall not be deemed or construed to authorize any such insurer 
to do business in this State. (As amended Stats. 1959, c. 4, p. —, § 10, effective 
Feb. 27, 1959.) 


§ 1780. Change of address by licensee or applicant; notice 


A licensee or applicant for a license under this chapter shall notify the com- 
missioner, in writing, of any change in the address from which he intends to 
conduct his business. (Added Stats. 1957, c. 671, p. 1872, § 4.) 


1 Section 1737 et seq. 
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XII 
ARTICLE 4+. SurRPLUS LINES 
LICENSEES OTHER THAN SURPLUS LINE BROKERS 


9131. Misrepresentation by Licensee to Surplus Line Broker. (a) Any person 
licensed by the Insurance Commissioner who misrepresents, to any surplus line 
proker, any material fact regarding insurance coverage, or misrepresents to such 
surplus line broker facts with regard to the rules of submission or rates, or in 
any way conspires to procure nonadmitted insurance in violation of the law or 
of the basic principles herein set forth, will subject himself to action in respect 
to his license as provided by Section 1731 of the Insurance ( ode (Ins. C. 1 (60.5). 

(b) This rule relating to other licensees shall not relieve the surplus line 
proker of his duty under the law. 

Nore.—§§ 2131 to 2172, inclusive, issued under authority contained in Section 1763, 
Insurance Code. _ The source of §§ 2050 to 2324, inclusive, is the Rules and Regulations, 
Insurance Commissioner. 

BASIC PRINCIPLES 


2132. Preference to Admitted Insurers; Collective of Tax. All questions in- 
yolving violation or alleged violation of the Surplus Line Brokers’ Act, Chapter 
6, Part 2, Division 1, Insurance Code, hereinafter referred to as the “Act,” will 
be viewed by the commissioner upon the basis of whether or not as to each such 
question there has been any violation of the following basic principles : 

(a) The Act is designed to grant a preference to insurers admitted to do busi- 
ness in this State, with the specific exceptions contained therein, and insurance 
coverage may not be solicited for, or contracts of insurance placed with, any 
nonadmitted insurer, unless and until such coverage is not procurable from a 
majority of the admitted insurers holding certificates of authority to transact the 
class or classes of insurance involved in such insurance contracts. 

(b) The act is designed only to provide a medium through which citizens 
of this State may obtain from nonadmitted insurers coverage not readily pro- 
curable from admitted insurers. 

(c) The act requires the collection of a tax upon premiums for insurance 
placed with nonadmitted insurers. 

The above basic principles shall govern in all matters relating to the act. 
General and specific rules are hereinafter incorporated for the purpose of 
facilitating the application of the basic principles, and are not to be used for the 
purpose of avoiding or defeating these basic principles. 


SUBMISSION RULES 


2133. Submission to Admitted Insurers: “Class” Defined. Submission to ad- 
mitted insurers is always required except as hereinafter expressly otherwise 
stated. 

Forms of Coverage (‘“Class” means the classes enumerated and defined in 
Sections 100 to 120, inclusive, of the Insurance Code). 

2134. Not Unprocurable If Admitted Insurer Cannot Lawfully Issue. No in- 
surance will be deemed unprocurable from a majority of admitted insurers, and 
therefore eligible for placing with nonadmitted insurers, if the proposed form of 
contract cannot lawfully be issued by an admitted insurer. 

2135. Not Unprocurable If Combination of Classes Not Authorized. The refusal 
of admitted insurers to write a form of contract is not a basis for the con- 
tention that such insurance is not procurable from a majority of admitted 
insurers, if the form of contract involves a combination of classes of insurance 
which cannot lawfully be combined in a single certificate of authority to one 
admitted insurer. In such case separate forms of contract, each incorporating 
a class or a lawful combination of classes, must be offered to and refused by a 
majority of insurers admitted for each such class or combination of classes, 
before such insurance can be placed with nonadmitted insurers. 

2136. Artificial Division of Coverage Prohibited. Artificial divisions of cov- 
erage in one class or in any form of coverage under one class, into two or more 
proposed contracts, for the purpose of rendering a portion of the coverage 
unacceptable to a majority of insurers admitted for that class, or for the 
purpose of obtaining a rate advantage upon the entire risk, is prohibited where 
the entire coverage sought in that class or form would be acceptable as a single 
contract to such majority of admitted insurers. 
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2137. Refusal by Admitted Insurers to Write Lawful Coverage by Mutua 
Agreentent. The refusal of a majority of admitted insurers to write a lawfy| 
form of coverage offered them, solely upon the basis of mutual agreement » 
not to write, where such form of coverage can be demonstrated to be proper and 
necessary to the protection of the citizen (and not prohibited by law), wil] per. 
mit the surplus line broker to write such coverage in nonadmitted insurers yp 
such refusal. A test of good faith of the surplus line broker in each such trans. 
action will be a comparison of the rate or premium involved. Compliance wit, 
filing requirements of Section 1763 of the Insurance Code will be enforced. 

2138. Rejection of Part of Class by Admitted Insurers. Where one portioy 
of insurance in one class is acceptable to admitted insurers, but another portigy 
in the same class is not acceptable, then if it can be shown that nonadmitte 
insurers will accept the entire coverage but not the rejected portion alone, the 


entire coverage in that class may be placed with nonadmitted insurers afte 
approval by the commissioner. 


RATES FOR COVERAGE 


2139. Offered at Specific Rate: Filing With Commissioner. No form of 
coverage offered to admitted insurers upon the basis of a specified rate or 
preinium will be considered eligible for nonadmitted writing, unless filed with 
the commissioner, subject to the provisions of Section 1763 of the Insurance Code. 

2140. Use of Broker's License for Rate Competition. The use of a surplus line 
broker's license for the sole purpose of premium or rate competition with ad- 
mitted insurers is prohibited. The commissioner is of the opinion, however. 
that the act does not contemplate the forcing by admitted insurers of unreagon- 
able or arbitrary rates upon the insuring public. 


RULES COVERING SPECIFIC POLICY FORMS HERETOFORE SUBMITTED TO THE 
COMMISSIONER 


2141. Life Insurance. (Ins. C. 101.) No forms of policies having been snub 
mitted, the writing of nonadmitted insurance must be in conformity with the 
general rules and basic principles. 

2142. Fire Insurance. (Ins. C. 102.) Attention is directed to the law pro 
hibiting the use of any form other than the California Standard Form Fir 
Insurance Policy. (Ins. C. 2070.) This applies to both primary and excess fire 
insurance. 

2143. Earthquake Insurance. First loss (primary) earthquake insurance 
may be procured from nonadmitted insurers. If at least one of the following 


elements is present, such insurance may be procured from such insurers without | 


restriction as to rates: 
(a) The deductible is at least 25 percent less than the following: 


(1) For dwellings of Class D (one One-half of 1 percent of the value of 
to four dwellings) Construction (in- the property insured or $250, whichever 
«luding farm dwellings) and the con- is the higher. 
tents thereof. 

(2) For all other buildings of Class One-half of 1 percent of the value of 
I to VI Construction (wood frame, the property insured or $1,000, whicb- 
stucco, steel frame or steel and re- ever is the higher. 
enforced concrete) and the contents 
thereof. 

(3) For buildings of Classes VIla 2 percent of the value of the prop 
and VIIb (ordinary brick building not erty insured or $2,000, whichever is the 
reenforced) Construction and the con- higher. 
tents thereof. 

(4) For buildings of Classes VIIla 5 percent of the value of the prop 
and VIIIb (hollow tile or hollow con- erty insured or $3,000, whichever is the 
crete block) Construction and the con- higher. 
tents thereof. 


(b) The average or coinsurance clause is not required, or if required, require 
insurance in an amount equal to a percentage of the value of the property it 
sured which is less than the following percentages thereof : 

; ’ et 
(1) Constraction Classes I te Vi............06.-.-.s cue 3K 


(2) Construction Classes Vila and VIIb...............-..--.ssee 6% 
(3) Construction Classes VIIIa and VIIIb___......-.......~.-~=-<- 9% 
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(ec) The policy covers two or more subjects of insurance and does not include 
a distribution clause. 

(d) The placement of the coverage is not contingent upon the jJucing of fire 
insurance covering the same property. 

If at least one of the above elements is not present, then the procuring of such 
insurance from nonadmitted insurers must be in conformity with the general 
rules and basic principles as set forth in this article. 

Notr: Authority cited: Section 1763, Insurance Code. 

History: 1. Amendment filed 10-13-54; designated effective 11-15-54 (Register 54 
No. 22). 

21.44. Riot, Strike, Civil Commotion, and Malicious Damage. The nonean- 
cellable feature of policies of this form constitutes a material advantage to the 
insured not now procurable from admitted insurers. Such noncancellable insur- 
ance, but not cancellable insurance, is therefore exempt until further notice from 
the submission rules. 

2145. Depreciation Insurance. Until admitted insurers provide a market for 
depreciation insurance, such insurance may be procured from nonadmitted in- 
surers, exempt until further notice from the submission rules. Coverage offered 
must not in any way encroach upon primary fire insurance. 

9146. Collapse Insurance. Until admitted insurers provide a market for col- 
lapse insurance, such insurance may be procured from nonadmitted insurers, 
exempt until further notice from the submission rules. Coverage submitted or 
written must specifically exclude all loss or damage arising from earthquake or 
fire. Earthquake or fire insurance may be placed with nonadmitted insurers 
only under the rules applicable to each. 

Marine Insurance. (ine. C. 103.) (Classification includes inland marine 
insurance. ) 

2147. (a) Furriers Block Policy. This form has been submitted for a ruling 
as to whether or not same is permissible for nonadmitted insurers. The request 
for ruling is based upon a form similar to the Jewelers Block Form but covering 
furs, namely, covering not only merchandise in stock at the assured’s permanent 
location or locations, but outside risk of the insured against fire and supple- 
mentary lines, burglary, and other hazards. Unlike the Jewelers Block Form, 
Section 103 of the Insurance Code does not authorize issuance of such policies 
covering furs as marine insurance. : 

Forms in nonadmitted insurers covering all hazards of the Furriers Block 
Policy but specifically excepting fire and supplemental coverages attaching to 
assured’s merchandise at assured’s permanent location or locations are permis- 
sible for writing in nonadmitted insurers subject to the submission rules. 

It will be understood that the rates applying to the several burglary coverages 
of the Block policy will be not less than those quoted by admitted insurers. 

2148. Negative Film Floater. This form may be placed with nonadmitted 
insurers subject to the general rules and basic principles. Present forms sub- 
mitted to the Commissioner as being those in use by nonadmitted insurers do 
not, in my opinion, offer substantial difference in coverage. 

2149. All other forms of Inland Marine Insurance must be submitted in con- 
formity with the general rules and basic principles. 

2150. Title Insurance. (Ins. C. 104.) No forms of policies having been 
submitted, the writing of nonadmitted insurance must be in conformity with 
the general rules and basic principles. 

2151. Surety Insurance. (Ins. C. 105.) (Attention is directed to the Code 
definition which includes Fidelity Insurance and Bankers, Brokers, and Com- 
mercial Blanket Bonds. ) 

No forms of policies having been submitted, the writing of nonadmitted in- 
surance must be in conformity with the general rules and basic principles. 
Compliance with filing requirements of Section 1763 of the Insurance Code will 
be enforced. 

2152. Disability. (Ins. C. 106.) No forms have been submitted, but it has 
been brought to the notice of the Commissioner that risks involving “special 
hazards” cannot be placed in admitted markets. All risks involving “special 


hazards” may be placed with nonadmitted insurers subject to the general rules 
and basic principles. 


47932 O-—-61—pt. 10 24 
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2153. Plate Glass. (Ins. C. 107.) No forms of policies having been syp. 
mitted, the writing of nonadmitted insurance must be in conformity with the 
general rules and basic principles. 

2154. Liability. (Ins. C. 108.) (It should be noted that the code definition 
of Liability Insurance includes “insurance against loss resulting from liability 
for damage to property or property interests of others, but does not include 


workmen’s compensation, common carrier liability, boiler and machinery, or | 


team and vehicle insurance.” ) 
2155. The question has been submitted as to the propriety of dividing liabj. 
ity lines into— 
(a) (1) Primary coverage; and 
(2) Excess coverage for submission purposes, and the Commissioner has 
been asked to rule whether such division would be considered a violation 
of the artificial division rule. 
(b) Unless the excess coverage upon any risk is written in nonadmitted insyr. 


ers at a rate or premium comparable with that regularly chargeable for the | 


excess portion by the primary carrier on such risk, the division of such risk into 
primary and excess will be considered a violation of the artificial division rule 
subject to the following exceptions: 

(1) Excess insurance written by nonadmitted insurers in excess of a net 
retention of risk by the assured. 

(2) Excess insurance written by nonadmitted insurers because of a refusal 
in writing by the primary admitted insurer to assume the limits of liability 
desired by the assured. , 

(3) Excess insurance written by nonadmitted insurers because of a written 
demand by the assured that the entire liability be not placed with one 
insurer, such request to set forth specifically the assured’s reason therefor,* 

2156. All excess insurance shall be subject to the general rules and basic prin. 
ciples, and is available for nonadmitted insurers only upon a majority refusal by 
admitted insurers.*+ 

2157. Special situations arising in connection with coverages such as Hospital 


Malpractice Liability and Hospital Liability for the same risk will be governed | 


by Section 2138.*+ 

2158. Workmen's Compensation. (Ins. C. 109.) By virtue of the Attorney 
General’s opinion under date of July 26, 1948, the ‘writing of excess aggregate 
(stop loss) and excess catastrophe (straight excess) was declared to be subject 
to the minimum rating law (Ins. C. 11730 to 11742), and the policy approval law 
(Ins. C. 11650 to 11662) .*+ 

2159. Common Carrier Liability. (Ins. C. 110.) No forms of policies having 
been submitted, the writing of nonadmitted insurance must be in conformity with 
the general rules and basic principles. 

(a) Questions of— 

(1) Primary coverage; and 
(2) Excess coverages are subject to the same rules and regulations as 
defined under Liability, Section 2155. 

(b) Reference is made to Section 1760.5 of the Insurance Code, subparagraphs 
(b), (c), and (d), which remove from the operations of the Act, insurance for 
certain common carriers such as steamships, railroads, and aircraft (other than 
public liability hazards) .*+ 

2160. Boiler and Machinery. (Ins. C. 111.) No forms of policies having been 
submitted, the writing of nonadmitted insurance must be in conformity with the 
general rules and basic principles. Questions of— 

(a) Primary coverage; and 

(b) Excess coverage 
are subject to the same rules and regulations as defined under Liability, Section 
2155.*F 


*¢For statutory and source citations, see note to § 2131. 
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2161. Burglary. (Ins. C. 112.) “Form G” burglary policy issued by Lloyd's, 
London, has been submitted. The questions raised are under two heads: (1) 
rate and coinsurance ; (2) extension of coverage to “premises instead of “within 
the residence” as appearing in forms of admitted insurers, and to personal 
effects in hotels. ; é 

(a) As to question (1), rate and coinsurance: Until admitted insurers recog- 
nize the apparent reasonableness of a substantial reduction in rate per unit 
of coverage upon application of the 100% coinsurance clause, it is hereby ruled 
that refusal of a majority of admitted insurers to accept upon the basis of 
100% coinsurance, with reasonable rate allowance therefor, may be considered 
q refusal to write, and permits the surplus line broker to place coverage with 
a nonadmitted insurer. 

(b) As to question (2) extension of coverage to ‘‘premises” instead of 
“within the residence,” it is ruled that the insured is entitled to procure coverage 
on property located on the “premises” and if such coverage is not procurable 
from a majority of admitted insurers, an offering upon the basis of inclusion 
of such coverage will be considered sufficient to comply with the submission 
rules. As to coverage in hotels or away from the premises, this ruling will not 
apply; inasmuch as a majority of admitted insurers are writing tourist floater 
or traveller's policies. 

2162. Same: Other Forms. All other forms of burglary insurance must be 
written in conformity with the general rules and basic principles. 

2163. Credit Insurance. (Ins. C. 113.) No forms of policies having been 
submitted, the writing of nonadmitted insurance must be in conformity with 
the general rules and basic principles. 

2164. Sprinkler. (Ins. C. 114.) No forms of policies having been submitted, 
the writing of nonadmitted insurance must be in conformity with the general 
rules and basic principles. 

2165. Team and Vehicle. (Ins. C. 115.) No forms of policies having been 
submitted, the writing of nonadmitted insurance must be in conformity with 
the general rules and basic regulations. Questions of (a) primary coverage, 
and (b) excess coverage are subject to the same rules and regulations as defined 
under Liability, Section 2155. 

2166. Automobile. (Ins. C. 116.) No forms of policies having been submitted, 
the writing of nonadmitted insurance must be in conformity with the general 
rules and basic principles. Questions of (a) primary coverage, and (b) excess 
coverage are subject to the same rules and regulations as defined under Liability, 
Section 2155. 

2167. Mortgage Insurance. (Ins. C. 117.) No forms of policies having been 
submitted, the writing of nonadmitted insurance must be in conformity with 
the general rules and basic principles. 

2168. Aircraft Insurance. (Ins. C. 118.) Excluded operation under the Act. 

The Code definition of aircraft insurance specifically excludes insurance 
against “loss resulting from accident or physical injury, fatal or nonfatal, to any 
natural person.” 

2169. Land Value. (Ins. C. 119.) This section of the Insurance Code repealed 
and Land Value insurance prohibited. 

2170. Miscellaneous. (Ins. C. 120.) No forms of policies have been sub- 
mitted, the writing of nonadmitted insurance must be in conformity with the 
general rules and basic principles. 

2171. Third Party Property Damage Insurance. This rule refers to that 
form of coverage which is not necessarily confined to one class of insurance but 
deals with hazards under the general heading of third party property damage. 

Recognizing the restrictions of the present market, it is suggested that such 
amount of such insurance as can readily be placed with admitted insurers be 
offered to such admitted insurers. 

2172, Filing Rules. (a) On and after December 1, 1938, the Insurance Com- 
missioner will excuse all surplus line risks from the filing requirement if the 
same are filed with the Stamping Office of the Surplus Line Association, with 
the exception of those risks filed with him through the Stamping Office. 








6076 


THE 


INSURANCE 


INDUSTRY 





(b) Any surplus line broker making a filing with the Stamping Office is there}, 
deemed to constitute the Stamping Office his agent to make such filing with the 
Commissioner in its discretion. 

(c) The Commissioner reserves the power to examine and review any and all 
such filings with the Stamping Office and all filings therewith are subject to thy 


exercise of this power. 


(Ins. C. 1763.) 


XIII 


Taxes and penalties collected under the California surplus line statute 


Business year 


1955 
1956 


1957 
1958 
1959 


1 Examination not completed. 


Taxes per filed reports 


Taxes 


$629, 759 


628, 075. 2% 


702, 463. 52 


| 798, 377. 


838, 279. 5 


f 
\ (—39. 


+ Penalties 


$1. 91 


ee 


Additional taxes per 





| 


Total filed 


$629, 761. 79 
628, 075. 94 
702, 464. 76 


| | 
Total exami- 
nation 


| 
| 
| 
j 
| 
| 
| 


798, 392. 42 | 


838, 243. 69 


examination 





Taxes | +Penalties 
J $157.11 |) 
1  (—603. 67)|{ $38. 8 
j 345. 50 |) s 
\ (—1. 95) f 36. 52 
f 239. 57 |) : 
\ (—90. 34)! / 4.61 
(1) (1) 
(‘) (1) 


(—$407. 71)| 





1 Not completed. 


Grand total 


| 





$629, 354. 08 

380. 07 628, 456. 01 
153. 84 702, 618. & 
(') 798, 392.42 
() 838, 243. 8 


3, 597, 064. ¥ 


— 
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te 


— Honorable Joseph C. O'Mahoney, 
ces per United States Senate 
- Subcommittee on Antitrust and Monopoly 
oe Washington, D. C. 
Penalties 
——. Dear Senator O'Mahoney: 
$38. & 


This will acknowledge your invitation to 
36.82 appear before your Committee. In accepting your 
invitation, I do so on behalf of The Surplus Line 
Association of California and a number of admitted 
insurers, General Agents of admitted insurers, and 
} admitted insurance Company Managers. 


4.6 
(1) 
(!) 


——— a, 


Attached you will find the following ex- 
hibits, which we believe will be of interest: 


ra. A 


Copy of the Constitution of 





rand total The Surplus Line Association of 
California. 

$629, 354.08 | 2. Copy of Sections of the California 

ane | Insurance Code, dealing with Surplus 

798, 392.49 Line Insurance, and a copy of certain 

838, 20.0 | Rules and Regulations and the Basic 

“507, 064.8 | Principles of the law. 


3. Copy of the most recent audit of the 
Association, as of December 21,1959. 


4. An exhibit showing premiums and taxes 
paid in California for both admitted 
and surplus line insurance for the 
years 1949-1959. 


5. Brochure covering the history and ex- 


planation of the California Law and 
the Association. 
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Honorable Joseph C.0O'Mahoney 


Page 2. 


6. List of the Contact Committees of the 
admitted carriers and admitted carrier's 
Multiple Line Contact Committee. 


7. Comparative summary, Surplus Line Laws 
and related data. 


The Association is financed by its members, of 


which there are approximately 219. They are charged an 
annual fee based upon three-quarters of one percent (3/4th; 
of 1%) of their written premiums. This, of course, is ip 
addition to the 3% currently paid the State of California 
as a premium tax and the 4% stamp tax paid to the Federa] 
Government. In the year 1959 there was paid into the 
Association by the members a total of $205,663.91 and out 


of this there was expended for the operation of the Assgo- 
ciation $145,241.31. 


You will note Exhibit > was prepared in 1956, 


With the exception of bringing the premium writings figure 
up to date, the exhibit is accurate and the operation of 
the Association is consistent with all of the statements 
contained therein. 


It would serve no useful purpose to extend this 


statement by a review of the material contained in the 
exhibits. Exhibits 2 and 4 are, however, worthy of 


special 


comment. Exhibit 2 contains a statement of the | 


Basic Principles, which are: 


Re 


The Act is designed to grant a preference to 
insurers admitted to do business in this State, 
with the specific exceptions contained therein, 
and insurance coverage may not be solicited for, 
or contracts of insurance placed with, any non- 
admitted insurer, unless and until such coverage 
is not procurable from a majority of the admitted 
insurers holding certificates of authority to 
transact the class or classes of insurance involved 
in such insurance contracts. 


The Act is designed only to provide a medium 
through which citizens of this State may obtain 
from non-admitted insurers coverage not readily 
procurable from admitted insurers. 
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| Honorable Joseph C. O'Mahoney, 
Page 3. 


Ws 3. The Act requires the collection of a 
tax upon premiums for insurance placed 
with non-admitted insurers, 


Exhibit 4 shows that since 1953 the percentage 
of Surplus Line writings in California has declined each 


', of year, and in 1959 represented only 1.540% of the total 
| an premiums written. Notwithstanding this, the taxes paid 
(3/4ths has increased every year and in 1959 $1,075,184 was paid 
is in in taxes on non-admitted insurance, 
‘ornia 
deral We trust the above will be of interest to your 
e Committee. , 
id out 
Asso- 
Very truly yours, 

56. WALLACE, GARRISON, NORTON & RAY 
figure 
m of y 
ents — ol 

By (ec At Céetesgs> \— 
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‘in, Counsel for the Subcommittee 
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EXHIBIT | 


CONSTITUTION 
OF 


THE SURPLUS LINE ASSOCIATION 


OF CALIFORNIA 


ARTICLE I 
NAME AND TERRIRORY 


The name of this organization is The Surplus Line Associa- 
tion of California, hereinafter called the Association. 


2. The territory of the Association is the State of California. 


ARTICLE II 
OBJECTS 


The objects of the Association are: 


(a) 


(b) 


To encourage compliance by members of the Associa- 
tion, and insofar as possible by non-members, with the 
laws of the State of California and the rules and regu- 
lations of the Insurance Commissioner of the State of 
California relative to surplus line insurance, and to 
discourage and to prevent violations of said laws, rules 
and regulations by methods hereinafter provided. 


To maintain a Stamping Office for the filing of surplus 
line risks in the State of California placed by, or trans- 
mitted from outside of California to members of the 
Association, and to examine such filings and determine 
whether the same comply with the laws of the State of 
California and the rules and regulations of the Insur- 
ance Commissioner of the State of California relating 
to surplus line insurance, and with the Constitution and 
rules and regulations of the Association relative thereto. 


(c) To file with the Insurance Commissioner of the State 


of California, on behalf of the members of this Associa- 
tion, such surplus line risks filed by members of the 
Association with its Stamping Office, as are deemed 
necessary or advisable to be filed with said Insurance 
Commissioner. 


Original Printing 1954 
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(d) To encourage fair dealing between members and with 


the public, to protect the rights of admitted insurer; 
under the Surplus Line Laws, and to assure legal us 
of the surplus line market by members of the Associa. 
tion and, as far as possible, by non-members by all 
proper means including conferring with organizations 
of admitted insurance carriers and making available 
to members information concerning the insurance 
market. 


2. This Association is not organized for profit, and no part of 


its net earnings shall inure to the benefit of any member or individual, , 


ARTICLE III 
MEMBERSHIP 


1. Any person, firm or corporation licensed as a surplus line 
broker under the law of the State of California, upon signing the 
Constitution, may become a member of the Association. Mem- 
bership in the Association shall automatically terminate upon a 
member’s ceasing to be a licensed surplus line broker. 


2. No member shall withdraw from the Association (unless 
membership is automatically terminated as above provided) until 
after giving ninety days’ notice in writing to the Association, and 
any member withdrawing without such notice or who shall inten- 
tionally violate the provisions of the Constitution while such intended 
withdrawal is pending, shall be deemed to have forfeited its honor 
and that of its accredited representative. In the event of any men- 
ber serving notice of intention to withdraw from the Association, 
such notice of withdrawal shall be immediately bulletined to all 
other members; it being understood that at the end of such ninety 
days and on such withdrawal any other member may withdraw at 
the same time, provided it shall have given at least five days’ notice 
in writing to the Association of its intention to withdraw. In no 
event shall the withdrawal of any member become effective unless 
and until all assessments or other indebtedness due the Association 
from such member have been paid in full. 


3. If the decision of the Executive Committee be to expel or 
suspend a member from the Association, an appeal shall be taken 
to the Association as a whole unless waived, in writing, by the 
member concerned, and it shall require a two-thirds vote of the 
entire membership of the Association to expel or suspend a member. 
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Expulsion or suspension shall not relieve a member of liability for 
unpaid assessments or other indebtedness due the Association prior 
to date of expulsion or suspension. 


ARTICLE IV 
OFFICERS 
1. The Officers of the Association shall be a Chairman and a 


Secretary-Treasurer, to be elected at the annual meeting and to 
hold office until the next annual meeting or until their successors 
are elected. 


2. The Chairman shall be an ex-officio member of all com- 
mittees with voting power and shall preside at all meetings of the 
Association and of the Executive Committee. At any meeting of 
the Association or the Executive Committee in the absence of the 
Chairman, a Chairman protem may be designated by the Associa- 
tion or the Executive Committee as the case may be. 


3. The Secretary- Treasurer shall attest the minutes of all meet- 
ings of the Association and the Executive Committee and shall per- 
form such other duties as may be delegated to him by the Association 
or, within its powers, by the Executive Committee. 


4. Any vacancy occurring in any of the offices of the Associa- 
tion shall be filled by the Executive Committee for the unexpired 
term. 


ARTICLE V 
COMMITTEES 


1. The Association shall elect an Executive Committee, and 
the Executive Committee may appoint such additional committees 
as it may deem necessary or desirable. 


2. Not less than thirty days prior to each annual meeting, the 
Chairman shall appoint a Nominating Committee of five from the 
membership of the Association, which Committee shall submit to 
the annual meeting the names of candidates for the offices of Chair- 
man, Secretary- Treasurer and the Executive Committee in accord- 
ance with Section 3 of this Article. Other nominations may be made 
in open meeting. 


3. The Executive Committee shall consist of eight members, 
to be elected as hereinafter provided and to hold office until the 
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next annual meeting or until their successors are elected. Five men. 
bers shall be elected at the annual meeting in San Francisco by and 
from the members of the Association located in Northern California, 
Three members shall be elected at a special meeting of the Ag. 
ciation, to be held in Los Angeles subsequent to the annual meeting 
by and from the members of the Association located in Southen | 
California (exclusive of branch offices of Northern California mem. 
bers). It is the policy of the Association that the membership of the 
Executive Committee shall be fairly representative of the interests ’ 
of underwriting offices and brokerage offices. 


4. The Executive Committee shall have power to fill, for the | 
unexpired term, vacancies in its elective membership caused by 
death or otherwise. 


5. In addition to the powers expressly given to it by the pro. } 
visions of the Constitution, the Executive Committee is hereby in. 
vested with general powers to carry out and enforce the provisions 
of the Constitution of the Association and to transact all other | 
business of the Association not otherwise delegated and not reserved 
to the membership of the Association by the Constitution. 


ARTICLE VI | 
MEETINGS 


1. The annual meeting of the Association shall be held in 
San Francisco in the month of January each year on a date to be 
fixed by the Executive Committee. In case the annual meeting fo 
any year shall not be duly held in January, the Executive Con. 
mittee shall cause a special meeting to be held as soon as may be 
practical thereafter in lieu of and for the purpose of such annual 
meeting, and all proceedings of such special meeting shall have the 
same force and effect as if taken at the regular annual meeting. 


—_— 


2. Special meetings of the Association or the Executive Con- 
mittee may be called at any time by the Chairman and shall be 
called at the written request of any two members of the Association. 


3. Any accredited representative of a member shall be per- 
mitted to attend meetings of the committees of the Association to | 
discuss before such committee matters in which that member is 
interested. 


all 


4. Notice of annual meetings of the Association, with an 
agenda of matters to be considered, shall be sent to the members 


Original Printing 1954 


nr Oo 


mana KS == fF fo eee? SIlUOlUlUCUCO]lCO 





lem. 
and 
ria, 
Asso. 
ting, 
hen | 
1eMm- 
f the 
Tests ' 


r the | 


pro- # 
y in 
sions 
other | 
rved 


d in 
0 be 
for 
“om 


nual | 


e the | 


om- 
ll be 


tion. 


yn to 
er 1s 


a 


THE INSURANCE INDUSTRY 6087 


at least one week in advance of the meeting. Notice of special meet- 
ings must be sent to the members at least two days in advance, with 
an agenda of matters to be considered. Any matters not included 
in the agenda shall not be considered at annual or special meet- 
ings, except by the unanimous vote of all members present. 


5. A majority of its members shall constitute a quorum of any 
Committee. At meetings of the Association held in San Francisco, 
one-third of the members having offices in Northern California shall 
constitute a quorum; at meetings of the Association held in Los 
Angeles, one-third of the members having offices in Southern Cali- 
fornia shall constitute a quorum. Members may participate in 
meetings wherever held, with all the rights of membership, subject 
to the provisions regarding voting in Article V (3) and Article VII 
of the Constitution. 


ARTICLE VII 
VOTING 


1. Each member shall file with the Association the names of 
the persons accredited to represent such member in the proceedings 
of the Association, such filing to be in writing and in form prescribed 
by the Executive Committee; except that no member shall be rep- 
resented by another member by proxy or otherwise. 


2. All resolutions and motions offered at meetings held in one 
city (San Francisco or Los Angeles), except as otherwise provided, 
shall be deemed tentatively adopted when assented to by a majority 
of the members present and voting at a meeting held in the other 
city. When otherwise provided, as when a two-thirds vote of the 
entire membership of the Association is required, such resolutions or 
motions may be tentatively adopted by not less than two-thirds of 
the membership present at a meeting held in one of the cities (San 
Francisco or Los Angeles), but must also receive, within thirty 
days after such meeting, the approval of a sufficient number of the 
other members, either at a meeting held in the other city or by mail 
vote or by both, to constitute the required two-thirds of the entire 
membership of the Association before becoming operative. A mem- 
ber may vote on the same resolution or motion, but not in an election, 
at the meeting held in either city or at both meetings but, if at both 
meetings, only the vote cast at the latest meeting shall be counted. 


3. The Executive Committee shall have the right in its discre- 
tion to take the votes of its members by mail, except on matters 
before the Executive Committee on appeal from findings of the 
Arbitrator in a complaint. 
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ARTICLE VIII 
FACT FINDINGS 


1. The Executive Committee shall from time to time make, o; 
cause to be made, investigations to ascertain the facts pertaining 
to the insurance market including, but not limited to, such subjects 
as market conditions, particular classes of insurance, types of policig 
and other pertinent items, and the Executive Committee shall make 
or cause to be made, written “Fact Findings” with respect thereto 
and shall inform members of the Association thereof for the purpos 
of enabling them to comply with the surplus line laws. The Execy. 
tive Committee shall modify, repeal and make, or cause to be made, 
additions to such “‘Fact Findings” as from time to time it deems 
necessary to set forth such facts correctly. 


ARTICLE IX 
AMENDMENTS 


1. The Constitution of the Association may be amended at 
any annual or special meeting of the Association, provided at least 
two weeks’ notice has been given to the members that the meeting 
is called for such general purpose and provided further that notice 
in writing setting forth the nature of such amendment has been sent 
to the members at least seven days in advance of the meeting. It 
shall require the vote of not less than two-thirds of the entire mem- 
bership, in the manner set forth in Article VII, Section 2, to adopt 
an amendment to the Constitution. 


ARTICLE X 
FUNDS AND DISBURSEMENTS 


1. The Executive Committee shall levy and collect from the 
members such dues and assessments as may be determined by the 
Executive Committee to be necessary to cover the expenses of the 
Association. The insured, on all surplus line insurance placed by 
members of the Association in the State of California, shall be 
charged, in addition to the specified premium for such insurance, 
for an amount to reimburse such member for the California state 
tax on premiums, and for a surcharge (in such amount as shall be 


fixed, from time to time, by the Executive Committee) to reim- | 


burse such member for assessments paid or to be paid to the Asso 
ciation, and, for such amounts as the Executive Committee may 
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prescribe with respect to Federal Stamp Taxes. If the insurance is 
placed directly with a member, such member shall charge the insured 
for such an amount and such surcharge; if the insurance is placed 


— with a member through a non-member broker or agent, such mem- 
ining ber shall require such broker or agent to charge the insured for such 
Died amount and such surcharge, and to remit the same to such member, 
iTirie without any deduction for any commission thereon. 
nake, | 2. Funds of the Association shall be deposited in its name in 
rereto a bank or banks in San Francisco, California, designated by the 
TPose Executive Committee. 
‘ak 3. Disbursements from the funds of the Association shall be 
Jeems subject to approval of the Executive Committee. The Secretary- 
Treasurer shall keep, or cause to be kept, a record of all receipts 
and disbursements. The Executive Committee shall employ a public 
accountant to audit the accounts of the Association prior to each 
annual meeting of members, and in its discretion, at any other time. 
A report of such annual audit shall be presented at the annual 
meeting. 
7 . 4. The officers, the members of the Executive Committee, and 
— employees of the Association shall be bonded in such sums as the 
— Executive Committee may specify. The premium on such bonds 
notice ° aa 
satel shall be paid by the Association. 
ng. It 
men. ARTICLE XI 
adopt ADMINISTRATION AND VIOLATIONS 
| 1. a. The Executive Committee shall appoint an Arbitrator 
subject to the approval of the Association. The Arbitrator shall be 
a person wholly independent of any connection with any member 
of the Association. The term of office of the Arbitrator shall be 
from the date of his appointment until the next annual meeting 
h date and, if reappointed, from each annual meeting date until the 
2 a next annual meeting date unless sooner removed for cause by not 
. re less than two-thirds vote of the membership of the Association. 
I be Financial arrangements for the services and expenses of the Arbi- 
one trator shall be made by the Executive Committee. 
- state 1. b. The Executive Committee shall appoint two separate 
all be Arbitration Committees of three members each; one Committee shall 
reim- | consist of three members selected from the Northern California 
Asso- membership and the other of three members from the Southern 
> may California membership. 
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1. c. It shall be the duty of either Committee, upon notice of the 
Arbitrator, to review within five days from the date of such notice 
any questions, controversies or complaints which have come before 
the Arbitrator, and to affirm or reverse his findings or prescribed 
remedies by a majority vote of such Committee. 


1. d. The Arbitrator may, at his discretion, consult with the 
Executive Committee with respect to any such findings or remedies, 
and the Executive Committee shall then take such action as it may 
deem appropriate with respect thereto. 


1. e. No member of the Arbitration Committee shall vote on any 
question or controversy in which he or his office may be a party. 


1. f. The Executive Committee may employ a Manager and 
an Assistant Manager recommended by the Stamping Office Com- 
mittee with such salaries and duties as may be recommended by 
the Stamping Office Committee and approved by the Executive 
Committee. 


2. The Arbitrator shall have power and authority, subject to 
confirmation as provided in Section |. c of this Article: (a) to 
construe the Constitution, “Fact Findings,” and rules and regula- 
tions of the Association, the Commissioner’s rules and the law; 
(b) to determine violations and the remedies therefor, and whether 
or not the matter should be submitted to the Insurance Commissioner 
for a ruling; and (c) to prescribe the procedure to be followed in 
matters coming before him under the powers hereby conferred. Find- 
ings and prescribed remedies of the Arbitrator or the Arbitration 
Committee, as the case may be, under the powers hereby conferred 
shall be binding upon members subject to the right of appeal here- 
inafter provided. The Arbitrator shall give notice of his findings 
and prescribed remedies in matters involving violations to all parties 
interested. 


3. The findings and prescribed remedies of the Arbitrator or 
the Arbitration Committee, as the case may be, shall be subject to 
appeal to the Executive Committee and the decision of the Execu- 
tive Committee shall be subject to appeal to the Association as a 
whole. Appeal must be made in writing and filed with the Arbi- 
trator within ten (10) days from the date of service of the findings 
and prescribed remedy, from which appeal is taken; otherwise the 
findings or prescribed remedy of the Arbitrator or the Arbitration 
Committee, as the case may be, or the decision of the Executive 
Committee, as the case may be, shall be final. To reverse or other- 
wise change the findings or prescribed remedy of the Arbitrator or 
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the Arbitration Committee, as the case may be, shall require a 
two-thirds vote of the entire membership of the Executive Committee, 
and to reverse or otherwise change the decision of the Executive 
Committee shall require a two-thirds vote by secret ballot of the 
entire membership of the Association, in both cases exclusive of 
the vote of the complaining member and the member complained 
against. When an appeal is taken the Executive Committee shall 
fix a date with due regard to the interests of the parties involved, 
but in no event later than thirty (30) days after notice of appeal is 
filed, for a hearing thereon. 


4. The Arbitrator (1) upon direction of the Executive Com- 
mittee or (2) upon written request of a member if the matter is not 
resolved to the satisfaction of the interested members within a rea- 
sonable time, shall submit any such matters involving the Surplus 
Line Law to the Insurance Commissioner within a reasonable time. 


5. The Arbitrator shall have the right to inspect books and 
records of the members of the Association and their representatives 
for the purpose of determining the facts necessary to enable the 
Arbitrator to resolve any issue before him. Members and their rep- 
resentatives shall disclose complete information and facts with respect 
to such issues on request of the Arbitrator. Refusal or wilful failure 
of a complainant or of a member complained against (or the rep- 
resentative of either) to recognize such rights of the Arbitrator 
shall constitute a presumption of the invalidity or the validity of a 
complaint, as the case may be. 


6. The Association shall have the power to make findings and 
to prescribe remedies for acts determined by the Association to be 
contrary to the provisions of law or the lawful provisions of the 
Constitution or rules and regulations of the Association, and shall 
have the power subject to the provisions of Article III (3) to expel 
or suspend a member from the Association for any such act by 
two-thirds vote of the entire membership. The power to prescribe 
remedies shall not include the power to impose money fines, but 
pecuniary loss such as a member might suffer on account of being 
required to cancel a policy or any other consequential loss shall not 
be considered a “money fine.” 


ARTICLE XII 
PLEDGES 


1. The principal accredited representative of each member (or 
the member himself, if an individual) shall sign and file with the 
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Association a copy of the Constitution. Such act shall constitute 
acceptance of and subscription to the Constitution and shall commit 
the member and all of his or its employees and representatives to 
strict observance thereof. 


ARTICLE XIII 
STAMPING OFFICE 


1. The Association shall maintain a Stamping Office (1) for 
filing of the surplus line risks in the State of California placed by, 
or transmitted from outside of California to, members of the Asso- 
ciation, and (2) for the examination of such filings and determina- 
tion as to whether the same meet the factual requirements of the 
Surplus Line Law of the State of California and of the rules and 
regulations of the Insurance Commissioner of the State of Califor- 
nia relating to surplus line insurance and with the Constitution and 
rules and regulations of the Association relative thereto. Such Stamp- 
ing Office may file with the Insurance Commissioner of the State of 
California, on behalf of the members of the Association, such sur- 
plus line risks filed with it by members of the Association as 
are deemed necessary or advisable to be filed with said Insurance 
Commissioner. 


2. The Executive Committee shall have full power to act in 
all matters relating to the Stamping Office, including power to act 
for the Association in dealings with the Insurance Commissioner of 
the State of California relative to the conduct and operation of the 
Stamping Office, and to adopt rules and regulations respecting fil- 
ings to be made therewith, and filing fees and procedures and all 
other pertinent Stamping Office matters and with respect to Federal 
Stamp Tax payments. 


ARTICLE XIV 
GENERAL 


1. No insurance shall be placed with non-admitted carriers 
whenever such insurance may be procurable from a majority of 
the admitted carriers, except in accordance with the submission 
requirements contained in the Insurance Commissioner’s rules. 


2. Pursuant to the Surplus Line Laws of California in order to 
avoid conflict with insurance coverages actually available through 
admitted insurance carriers and to enable the Stamping Office te 
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maintain a complete record of all decisions, members are required 
to submit through the Stamping Office all questions relating to sur- 
plus line business on which a ruling or interpretation is deemed 
necessary from the Insurance Commissioner. Where the question 
submitted also involves an Association determination, it will be 
referred to the appropriate committee for review before submission 
to the Commissioner. 


3. The rules and regulations promulgated by the Insurance 
Commissioner with respect to surplus line brokers, together with any 
subsequent amendments or additions, shall be binding upon the 
members of the Association. 


O_O 
Picasa Peal 
NIE TEIN tssscsstessniiiieii i ineaadelaecaaa 


Signature: 
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EXHIBIT 2 


INSURANCE CODE 
CHAPTER 6. SURPLUS LINE BROKERS 


1760. Any citizen of this State may negotiate and effect 
insurance on his own property with any non-admitted insurer. 


1760.5. The provisions of this chapter limiting the insur- 
ance which may be placed with non-admitted insurers and re- 
quiring any report thereof shall not apply to: 


(a) Reinsurance of the liability of an admitted insurer. 


(b) Insurance against perils of navigation, transit or 
transportation upon hulls, freights or disbursements, or other 
shipowner interests; upon goods, wares, merchandise and ail 
other personal property and interests therein, in course of expor- 
tation from or importation into any country, or transportation 
coastwise, including transportation by land or water from point 
of origin to final destination and including war risks; and 
marine builder’s risks, dry docks and marine railways, includ- 
ing insurance of ship repairer’s liability, and protection and 
indemnity insurance, but excluding insurance covering bridges 
or tunnels. 


(c) Aircraft insurance. 


(d) Insurance on property or operations of railroads en- 
gaged in interstate commerce. 


The insurance specified in the foregoing paragraphs (b), 
(c), and (d), may be placed with a non-admitted insurer only 
by and through a special lines’ surplus line broker. The license 
of a special lines’ surplus line broker shall be applied for and 
procured and shall be subject to the same fees for filing on 
issuance—in the same manner as the license of a surplus line 
broker, except that in lieu of the bond required by subdivision 
(b) of section 1765, there shall be delivered to the commis- 
sioner a bond in the form, amounts and conditions specified 
in section 1644 of this code and only one fee shall be collected 
from one person for both licenses. Such licensee in respect to 
such business shall be subject to all the provisions of this chapter 
except sections 1761, 1763, and 1775.5. 

The Commissioner may, in respect to business written or 
placed under the provisions of this section, require such infor- 
mation and reports thereof as he considers necessary, convenient 
or advisable for tax or statistical purposes. 


_ Each placing of insurance in violation of this chapter is a 
misdemeanor. 
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*The commisssioner may revoke, suspend or deny any |. 
cense granted pursuant to this code in accordance with the | 
procedure provided in Article 13 of Chapter 5 of this part o | 
any certificate of authority granted pursuant to this code | 
accordance with the procedure provided in Section 704 wher. | 
ever he finds that the licensee or holder of the certificate ha: 
committed a violation of this section. 


The premium for insurance placed by or through a special | 
lines’ surplus line broker pursuant to this section shall not be 
subject to the tax imposed upon such broker based upon grog 
premiums paid for insurance placed under authority conferred 
by his license. 


(Added by Stats. 1937, Ch. 729.) 
1761. Except as provided in sections 1760 and 17605, 


a person within this State shall not transact any insurance op | 
property located or operations conducted within, or on the lives | 
or persons of residents of this State with non-admitted insurers, | 
except by and through a surplus line broker licensed under this 
chapter and upon the terms and conditions prescribed in this | 
chapter. | 


(Amended by Stats. 1937, Ch. 729.) 
1762. (Repealed by Stats. 1937, Ch. 729.) 


1763. A surplus line broker may solicit and place insw. 
ance, other than as excepted in section 1761, with non-admitted | 
insurers only if such insurance can not be procured from a | 
majority of the insurers admitted for the particular class of 
or classes of insurance. Such part of the insurance as can 
not be so procured may be procured from non-admitted in- 
surers, if the insurance is not placed in a non-admitted insurer 
for the purpose of procuring a rate lower than the lowest rate 
which will be accepted by any admitted insurer. It shall be 
conclusively presumed that insurance is placed in violation of 
this paragraph where the insurance is actually placed witha 
non-admitted insurer at a lower rate of premium or lowe 


| 


premium than the lowest rate of premium or the lowest pre- | 


mium which could be obtained from an admitted insurer, | 
unless, at the time such insurance attached, there is filed | 
with the commissioner a statement describing the insurance, 

specifying the rate and the nearest procurable rates from | 
admitted insurers. Unless the commissioner within five days 
after such filing notifies the filing broker that in his opinion 
the placing of the insurance constitutes a violation of this sec- 
tion, the broker may thereafter maintain in effect such insurance. 
If within such five day period the commissioner notifies the 
surplus line broker that such insurance is in violation of thi 
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section and orders the broker to effect termination of such 
insurance within ten days from such notice, and the broker 
fails or refuses to effect such termination, such failure or re- 
fusal is a violation of this section. Statements filed under this 
section shall not be subject to public inspection unless the 
commissioner determines that the public interest or the welfare 
of the filing broker requires that any statement be made so sub- 
ject. The commissioner may make and publish reasonable 
rules and regulations, consistent with this chapter, in respect 
to transactions governed thereby and the basis or bases for 
his determinations hereunder. 


(Amended by Stats. 1937, Ch. 729.) 
#1764. (Amendment effective September 9, 1953.) 


Section 1. Section 1764 is added to the Insurance Code, 
toread: 


1764. A licensed surplus line broker may issue certificates 
evidencing the placement of insurance with a non-admitted 
insurer. Such certificates shall be in the name of such surplus 
line broker and not in the name of such non-admitted insurer, 
and shall contain all of the matters specified in Insurance Code 


Section 381. 
Sec. 2. Section 1764.2 is added to the Insurance Code, 


to read: 


1764.2. No surplus line broker shall issue such certificate, 
cause or purport to cause any risk to be insured by a non- 
admitted insurer or advise any insured or applicant for insur- 
ance that coverage has been or will be obtained from a non- 
admitted insurer unless: 

(a) He has prior written authority from such non-ad- 

mitted insurer to cause such risk to be insured; 

(b) He has received advice in the ordinary course of 

business that such coverage has been obtained; or 

(c) A policy of insurance covering the insured for the 

risk has actually been issued by such non-admitted 
insurer and delivered to the insured or his repre- 
sentative. 


Sec. 3. Section 1764.3 is added to the Insurance Code, 


to read: 


1764.3. Ifthe surplus line broker acts in reliance on advice 
received in accordance with Section 1764.2(b), he shall deliver 
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such policy to the insured or his representative, and, if such | 
delivery is not made within 30 days after the date of the isgy. | 


ance of such certificate or upon which the risk has been bound 
or the insured or applicant has been advised that coverage ha; 
been or will be obtained, he shall deliver to the insured either: 


(a) A photostatic copy of evidence that the insurance has 
been bound or 


(b) If the non-admitted insurer is located outside the 


United States, a cover note, placing slip or simila; 
document evidencing coverage issued or certified to 
by any broker located outside the United States who 
actually placed such insurance with the non-admitted 
insurer. 


Sec. 4. Section 1764.4 is added to the Insurance Code, 


to read: 


1764.4. Such prior written authority, policy of insurance | 


or copy of evidence that insurance has been bound must contain 


authentication by all persons assuming any risk of loss, and, | 


if there is more than one such person, both it and any document 
issued or certified by the placing broker pursuant to subsec. 
tion (b) of Section 1764.3 must contain a specification of 
whether their obligation is joint or several, and if the latter the 
proportion of the obligation assumed by each such person. 


Sec. 5. Section 1764.5 is added to the Insurance Code, 


to read: 


1764.5. If the insurance results from a transaction in 


which any provision of Sections 1764.2 to 1764.4 is violated 


such insurance is subject to cancellation by the insured or by | 


order of the commissioner. Such cancellation shall be without 
penalty to the insured. 


Sec. 6. Section 1764.7 is added to the Insurance Code, 


to read: 


1764.7. Any person who violates Sections 1764.2, 1764.3, 
or 1764.4 is guilty of a public offense and punishable by 
imprisonment in the state prison for not exceeding five years 
or in a county jail for not exceeding one year or by fine no 


exceeding ten thousand dollars ($10,000), or by both. 
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f such | (Section 1765 amended by Stats. 1959, Ch 4.) 

eC issu. #1765. Upon application in such form as the commissioner a of 
bound prescribes and subject to the provisions of Sections 1666, 1667 ren 
am and 1668 of this code, the commissioner shall issue a license 


| authorizing any applicant that is trust-worthy and competent 
cehas | to transact an insurance brokerage business in such manner as 
to safeguard the interest of the insured, to act as a surplus line 
de the broker from the date of such license until the first day of July 
similas succeeding, on the delivery to the commissioner of a bond to 
fied to | the people of the State of California in the sum of twenty thou- gona 
eswho | sand dollars ($20,000) conditioned that said licensee will fully 
mitted | and faithfully comply with the requirements of this chapter, 
| and all applicable provisions of this code. Such bond shall be 
Code, | subject to the provisions of Sections 1662, 1663 and 1664 of 
| this code. 


urance | The commissioner shall charge and collect in advance a Fee 
contain _—fee of fifty dollars ($50) for filing each application for license 


s, and,| to act as a surplus line broker. 
cument 


subsec. Section 1765.1 is added to the Insurance Code to read: 

es *1765.1 In addition to any other statements or reports re- 
tter the , , “he 

. quired by this chapter, the commissioner may also address to 
any licensee a written request for full and complete informa- 


— 


| 
Code, | tion respecting the financial stability, reputation and integrity 
| of any non-admitted insurer with whom such licensee has dealt 
tion in | or proposes to deal in the transaction of insurance business. The 
iolated, | licensee so addressed shall promptly furnish in written or printed 


J or by | form so much of the information requested as he can produce security 
without | together with a signed statement identifying the same and 
giving reasons for omissions, if any. After due examination of 
» Code, | the information and accompanying statement, the commissioner 
may, if he believes it to be in the public interest, order such 
| licensee in writing to place no further insurance business on 
tek property located or operations conducted within or on the lives 
op of persons residents of this State with such non-admitted in- 
fne na |  Surer on behalf of any person. Any placement in such non-ad- 
| mitted insurer made by a licensee after receipt of such order is 
a violation of this chapter. 


Approved and filed June 12, 1959. 
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1766. If in the opinion of the commissioner the solyengy | 
of any surety on a bond required in this chapter has becong | 
impauwed or doubtful, he shall notify the broker, and unle 
within ten days after receipt of such notice the solvency of syd, 
surety is proved to the satisfaction of the commissioner, o 
new bond is substituted therefor, the commissioner shall revok. | 
the license of the broker. 


1767. A surplus line broker shall maintain in good faith 

an office in this State. 
1768. Such broker shall keep in said office complete 
books of the business transacted by him, with non-admitted 
insurers under his license as a surplus line broker, showing: | 
a P j a4 

(a) ‘The effective dates of such insurance. 


(b) The names of the insurers and of the insured. 
(c) The gross premium payable therefor. 
} 


(d) The terms and character of insurance and location of | 
the subject matter. 


(e) Statements in the same detail as in the case of insy. | 
ance in effect, of all such insurance canceled or on which pie. / 
miums have been increased or reduced, and the amounts of 
additional or of return premiums thereon. 


1769. Whenever required so to do by the commissioner, 
such surplus line broker shall furnish to the commissioner a lis 
of the majority of the admitted insurers from which the entire 
amcunt of insurance desired was not obtainable. 


1770. ‘The commissioner, whenever he deems necessary, 
may examine the books and accounts of any surplus lin 
broker for the purpose of determining whether or not the 
broker is conducting his business in accordance with the pro- | 
visions of this chapter. For the purpose of making such exami- 
nation such broker shall allow the commissioner free acces 
at all times to all the broker’s books and papers, and the 
commissioner shall thoroughly inspect and examine all of | 
the broker’s affairs. | 


1771. All examinations by the commissioner shall be a | 
the expense of the surplus line broker, such expenses ee 
paid in advance. If any such broker refuses to pay such | 
expenses in advance, the commissioner may refuse to issue @ | 
renewal of the license of such broker and shall revoke the | 


license of the broker. 
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1772. (Repealed by Stats. 1937, Ch. 729.) 
1773. (Repealed by Stats. 1937, Ch. 729.) 


6101 


1774. On or before the first day of March of each year Annual 
the surplus line broker shall file with the commissioner a sworn Statement 


statement of all business transacted under his license during 
the last preceding calendar year. Such statements shall contain 
accounts of: 


(a) The gross amount of insurance procured from and 
placed with non-admitted insurers during the calendar year. 

(b) The gross premium charged therefor, including addi- 
tional insurance premium. 

(c) The gross amount of all insurance canceled during 
said year. 

(d) The gross amount premiums thereof. 

(e) Any additional premiums charged and the gross pre- 
miums returned during the calendar year on insurance pre- 
viously effected. 


1775. All such reports and statement shall be made on 
blanks furnished to the surplus line broker by the commissioner 
on application therefor. 


Section 1775.5 of the Insurance Code is amended to read: 


*1775.5 Every surplus line broker shall annually, on or 
before the first day July of each year pay to the Insurance 
Commissioner for the use of the State of California a tax of 3 
percent of the gross premiums upon business done by him under 
authority of his license during the preceding calendar year, less 
3 percent of return premiums paid by him in that year by 
reason of cancellation or reduction of premium, excluding gross 
premiums paid and return premiums paid by him upon busi- 


- ness governed by the provisions of Section 1760.5. If during 


any calendar year 3 percent of such return premiums paid by 
a surplus line broker exceeds 3 percent of the gross premiums 
upon such business done by him in that year, then he may either 
carry forward such excess to the next succeeding year and ap- 
ply it as a credit against 3 percent of gross premiums on such 
business done by him in such succeeding year, or he may elect 
to receive, and thereupon be paid a refund equal to the amount 
of taxes theretofore paid by him on such excess of return pre- 
miums paid over gross premiums received. 
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For the purpose of determining such tax, the total premium 
charged for all such non-admitted insurance placed in a single 
transaction with one underwriter or group of underwriters 
whether in one or more policies, shall be allocated to this State 
in such proportion as the total premium on the insured proper. 
ties or operations in this State, as computed on the exposure 
in this State on the basis of any single standard rating method 
in use in all states or countries where such insurance applies, 
bears to the total premium so computed in all states or coup. 
tries in which such non-admitted insurance may apply. This 
provision shall not apply to interstate motor transit operations 
conducted between this and other states. With respect to such 
operations surplus line tax shall be payable on the entire pre. 
mium charged on all non-admitted insurance, less 


A. Such portion of the premium as is determined, as here. 
in provided, to have been charged for operations in other states 
taxing such premium on operations in such states of an insured 
maintaining its headquarters office in this State; 


B. The premium for any operations outside of this State 


of an insured who maintains a headquarters operating office | 


outside of this State and a branch office in this State. 


A penalty of | percent shall be added for each calendar 
month or fraction thereof after said first day of July during 
which such tax or any portion thereof remains unpaid, except 
that the commissioner may remit the penalty in a case where 
the commissioner finds, as a result of examination or otherwise, 
that the failure of or delay in payment arose out of excusable 
mistake or excusable inadvertence. 


Approved and filed May 4, 1959. 


1776. Any surplus line broker who wilfully fails or te- 
fuses to report to the commissioner any insurance on subject 
matter located within this State placed under his name with 
non-admitted insurers, or who, by wilful omission from the 
records required to be maintained by him for such purpose, 
attempts to evade the payment of taxes on any such insur- 
ance, is, in addition to being required to pay the tax, together 


with a penalty equal in amount to the tax, guilty of a | 


misdemeanor. 


It is a misdemeanor for any surplus line broker or special 
lines’ surplus line broker to accept or pay directly or indirectly 
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any consideration or remuneration for or in connection with 
the placing of insurance which, if done by a person within 
this State, is governed by the provisions of this chapter, when 
such placing was not done by a person licensed therefor pur- 
suant to this chapter. 


| It is a misdemeanor for any agent or broker to solicit, 
negotiate or effect any surance governed by the provisions 
\ of this chapter in non-admitted insurers, except by and through 
la surplus line broker or special lines’ surplus line broker licensed 
| pursuant to this chapter. Except in che case of insurance speci- 
hed in paragraph (b) of section | /60.5, it is a misdemeanor for 
any surplus line broker or special lines’ surplus line broker to 
accept, place, pay or permit the payment of commission or 
other remuneration on insurance placed by him under authority 
of his license to any person other than one holding a license to 
act as an insurance agent, insurance broker, surplus line broker, 
or special lines’ surplus line broker, except that such business 
may be accepted by such surplus line broker or special lines 
surplus line broker directly from an assured or other person who 
would likewise be entitled to place the same directly with an 
admitted insurer without the solicitation, negotiation or effecting 
thereof by an insurance agent or broker. 


cee een 


*The commissioner may deny, suspend or revoke any li- 
cense issued pursuant to this code if he finds after notice and 
hearing in accordance with the procedure provided in Article 
13 of Chapter 5 of this part, that the licensee has violated any 
provisions of this section. 


The permission granted in this chapter to place any insur- 
ance in a non-admitted insurer shall not be deemed or con- 
| strued to authorize any such insurer to do business in this 
| State. 

(Amended by Stats. 1937, Ch. 729.) 


1777. The following acts shall constitute a termination Termination 
of the authority of a surplus line broker, and shall constitute °! Lice™®* 
revocation of his license, whether or not the commissioner for- 

; mally revokes the same: 
| (a) The removal of the broker’s office from this State. 


(b) The removal of the accounts of his business from 
this State. 

(c) The closing of his office for a period of more than 
twenty consecutive days. 

(d) Wilful failure or refusal to perform any of the other 
duties specified in this chapter. 


| 1778. When a surplus line broker’s license is revoked for Period of 
any reason other than the insufficiency of his sureties, a new Abrogation 
Printed 12-1-41. 
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| 


license shall not be issued to him within one year after sy¢, | 
revocation and until all indebtedness of the broker on forme 
business has been paid to the commissioner. 

1779. Every insured for whom insurance has been effected 
with non-admitted insurers shall, upon request in writing by 
the commissioner, produce for the commissioner's examination 
all policies, contracts and other documents evidencing sy¢h 
insurance, and shall disclose to the commissioner the amount | 
of the gross premiums paid or agreed to be paid for such ; 
insurance. For refusal to obey such request, such insured shall 
forfeit to the State of California the sum of two hundred dollay; 
for each refusal. 


Amendments to California Education Code read as fo. | 
lows: 


*Sec. 1044. Governing board shall carry liability in. 
surance. ‘The governing board of any school district shall jp. 
sure against the liability (other than a liability which may be 
insured against under the provisions of Divisions 4 and 5 of the | 
Labor Code) of the district and against the personal liability | 
of the members of the board and of the officers and employee 
of the district, for damages to property or damage by reas 
of the death of, or injury to, any person or persons, as the result 
of any negligent act by the district, or by a member of the | 
board, or any officer or employee when acting within the scope | 
of his office or employment. The insurance may be written in | 
any insurance company authorized to transact the business of 
insurance in the State, or in a non-admitted insurer to the ex- 
tent and subject to the conditions prescribed by Section 1763 
of the Insurance Code. (Stats. 1959, c. 2, p.____, Sec. 1044, 
as amended Stats. 1959, c. 2167, p. , Sec. 1.) 


*Sec. 15802. Furnishing, repairing, insuring and renting 
of school property. The governing board of any school dis 
trict shall furnish, repair, insure, and in its discretion rent the - 
school property of its districts. The insurance shall be written 
in any admitted insurer, or in an non-admitted insurer to the 


extent and subject to the conditions prescribed in Section 1763 | 


| 





*First Reprint effective ]]-23-59 
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urance Code. In districts within or partly within 

‘ton se first class or of the first and one-half class fire in- 

surance on property of the districts may be, in the discretion 

effected | of the governing board, of the deductible type of coverage. By 

ting by deductible type of coverage is meant a form of insurance under 

Lination | which the insurance becomes operative when the loss and dam- 

18 such exceeds an amount stipulated in the policy or policies. 

amount | (Grats. 1959, c. 2, p.———» Sec. 15802, as amended Stats. 

07 a | 1959, c. 2166, p.—_-. Sec. 5; Stats, 1959, c. 2167, p___., 
| dollars Sec. 2.) 
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February 15, 1938. 
To WHom It May Concern: 


By virtue of the authority conferred and duty imposed up 
me by the provisions of Chapter 6, Part 2, Division | and othe 
sections of the Insurance Code, I hereby make and publish th | 
following rules and regulations governing all licensees of the Division 
of Insurance and particularly surplus line brokers in the conduc ' 
of their business. 


Such rules are effective as of 12:01 a.m., August 27th, 1937, 
and may be hereafter supplemented, changed or amended q | 
conditions require. 


SAMUEL L. CARPENTER, JR., 
SLC, Jr:KW Insurance Commissioner, 


| 
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RULES AND REGULATIONS 
RELATING TO 
SURPLUS LINE BROKERS 


[t being observed that a large portion of insurance placed by 
surplus line brokers originates with brokers, agents, and solicitors 
licensed by this Division, it is deemed proper to incorporate herein 
certain rules with respect to this relationship as follows: 


a) Attention is directed to Section 703 of the Insurance Code 
which reads as follows: 


“Except when performed by a surplus line broker, the fol- 
lowing acts are misdemeanors when done in this State: 


(a) Acting as agent for a non-admitted insurer in the 
transaction of insurance business in this State. 


(b) In any manner advertising a non-admitted insurer 
in this State. 


(c) In any other manner aiding a non-admitted insurer 
to transact insurance business in this State. 
In addition to any penalty provided for commission of mis- 
demeanors, a person violating any provision of this section 
shall forfeit to this State the sum of five hundred dollars, 
together with one hundred dollars for each month or fraction 
thereof during which he continues such violation.” 


(b) Any person licensed by this Division who misrepresents, 
to any surplus line broker, any material fact regarding insurance 
coverage, or misrepresents to such surplus line broker facts with 
regard to the rules of submission or rates, or in any way conspires 
to procure non-admitted insurance in violation of the Law or of 
the Basic Principles herein set forth, will subject himself to action 
2 — to his license as provided by Section 1731 of the Insurance 

e. 


(c) This rule relating to other licensees shall not relieve the 
surplus line broker of his duty under the law. 


(d) Attention is directed to Section 1765 of the Insurance Code, 


a portion of which is quoted herewith: 
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Safeguard “1765. Upon application in such form as the commissione 
oe is prescribes, the commissioner shall issue a license authorizing 
Peent any applicant that is trustworthy and competent to transaq 
Duty an insurance brokerage business in such manner as to safe. 


guard the interest of the insured, to act as a surplus line broke, 


from the date of such license until the first day of July suc. | 


ceeding. ... 


I. BASIC PRINCIPLES 


All questions involving violation or alleged violation of th 
Surplus Line Brokers’ Act, Chapter 6, Part 2, Division 1, herein. 
after referred to as the “Act,” will be viewed by the commissione 
upon the basis of whether or not as to each such question there has 
been any violation of the following basic principles: 


1. The Act is designed to grant a preference to insurers ad. 
mitted to do business in this State, with the specific excep. 


| 


| 





tions contained therein, and insurance coverage may not | 


be solicited for, or contracts of insurance placed with, any 
non-admitted insurer, unless and until such coverage is not 
procurable from a majority of the admitted insurers holding 
certificates of authority to transact the class or classes of 
insurance involved in such insurance contracts. 


2. The Act is designed only to provide a medium through 
which citizens of this State may obtain from non-admitted 
insurers coverage not readily procurable from admitted 
insurers. 


3. The Act requires the collection of a tax upon premiums | 


for insurance placed with non-admitted insurers. 


| 


| 


| 


THE ABOVE BASIC PRINCIPLES SHALL GOVERN IN ALL MATTERS | 
RELATING TO THE AcT. GENERAL AND SPECIFIC RULES ARE 
HEREINAFTER INCORPORATED FOR THE PURPOSE OF FACILITATING | 


THE APPLICATION OF THE BASIC PRINCIPLES, AND ARE NOT TO BE 
USED FOR THE PURPOSE OF AVOIDING OR DEFEATING THESE BASIC 
PRINCIPLES. 
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Baw Francisco 21. Caur 


fa 


December 21, 1959 


The Secretary, 

surplus Line Association of California, 
San Francisco, California 

Dear Sirs: 


I have examined the books and accounts of the Surplus Line 
Associetion of California as st November 30, 1959, and have pre- 
pared therefrom the attached statement of cash receipts and dis- 
bursements for the fiscal year ended on that date, which, in my 
opinion, is true and correct. 


Relative thereto, I comment as follows: 


CASH: 


All receipts, accompanying the monthly declaration filed by the 
members, were traced to the credit of the Associstion's savings 
account with the American Trust Company. These declarations and 
receipts, on an average, are complete to August 31, 1959 orly. 
Paid checks, payrolls and vouchers were exsmined in verification 
of all disbursements. Salaries paid and expenditures for furni- 
ture md fixtures were authorized by the Stamping Office and 
Contact Committee. The balances in Bank at November 30, 1959, 
were confirmed by means of a certificate received by me from the 
depository. 


INVESTMENTS : 


I examined $7,000.00 par value of U.S. Government series -J- bonds. 


These bonds, which mature in 1968, cost $5,040.00 and, at November 
30, 1959, had a surrender value of $5,376.00. 
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PENSION FUND: 


I also examined $71,900.00 par value U.S. Government bonds held :; 
the pension fund. During the year under review $4,500.00 








90 par 
value had been purchased out of stamping fee receipts, end Rl 
$2,000.00 from bond interest received. 
&. 
The transactions during the year, were: L 
—_3onds _--§ __Cash _ Total 
Balance Dec. 1, 1958 $64, 500.06 $ 258.0 $64 758.0 
Purchased Jan. 1959 4,500 .00 4,500, D 
Interest received 1959 -.- 1,841.90 1,841.9 S 
Interest re-invested 1959 2,000.00 (2,000.00) ait ; 
ss entice — : 
P 
Balence, Nov. 30, 1959 $71,000.00 §$ 99.90 $71,099. | 9 
a —- ——*" Sis 
T 
P 
P 
: Ao 
|} I 
GENERAL: 
D 
As at November 30, 1959, the assets of the Association were: : 
: ¥ 
Cash $171,936. | F 
U.S. bonds - General fund (surrender value) 5.376.00 | 
U.S. bonds - Pension fund ( par value ) 71,090.00 | 
Furniture and fixtures (nominal value ) . ae : 
a total of $248 , 313.2 


The books and accounts of the Association have been well and sceur 
ately maintained. 


Yours very truly, 


Stay on | 
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Statement of cash receipts and disbursements for the 
fiscal year ended November 30, 1959 








and sccur 


| held tn) 
) par 
ae RECEI PTS : 
| a 
| Stamping fees $205 663.91 
Interest: 
Savings account $ 2,769.11 
U.S. Government bonds __ 1,841.90 4,611.0] 
Totel | ae 
4,758.0 Total receipts $210,274.92 
4,500 | DISBURSEMENTS : 
, Services, National Bureau of 
1 ,841.% Casualty Underwriters $ 2,000.00 
Salaries 96,956.96 
i Office supplies and expenses 3,262.82 
—-—, IL. B. M. expense 9,900.53 
| Printing and stationery 2,123.88 
1 099.9 Office rentals 9,300.00 
= Sri Traveling 5,995.98 
Telephone and telegraph 2,688.54 
Postage 1,690.00 
Professional services 2,975.00 
| Taxes - property 209.89 
" + social security 3,322.09 
Insurance - general 978.76 
. - group and life 3,764.09 
Donations and gratuities 183.52 
wee Entertainment 1,134.82 
, Dues and subscriptions $27.92 
Miscellaneous 2,048.83 
936.26 | Furniture and fixtures _ 2,922.68 
5, 376.00 Total disbursements 145,241.3] 
1,090 ssitaces cect aa 
1.0 
i | Excess of receipts over disbursements 
18313. for the fiscal year ended 
Se SS5 | November 30, 1959 $ 65,033.61 
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EXHIBIT 4 


190 


Premium writings - Admitted Market $ 
(excluding Life & Ocean Marine) 

Premium writings - Non-admitted Market 

Tax paid to State of Calif. - Admitted Market 

Tax paid to State of Calif. - Non-admitted Market 

Federal tax paid by Non-admitted Insurers 

Non-admitted percentage of total writings 1.479 

Admitted percentage of total writings 98.521 


1951 


Premium writings - Admitted Market 
(excluding Life & Ocean Marine) 
Premium writings - Non-admitted Market 
Tax paid to State of Calif. - Admitted Market 
Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 
Non-admitted percentage of total writings 1.626 
Admitted percentage of total writings 98.37h 


1952 


Premium writings - Admitted Market 
(excluding Life & Ocean Marine) 
Premium writings - Non-admitted Market 
Tax paid to State of Calif. - Admitted Market 
Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 
Non-admitted percentage of total writings Laote 
Admitted percentage of total writings 98.428 


1953 


Premium writings - Admitted Market 
(excluding Life & Ocean Marine) 
Premium writings - Non-admitted Market 
Tax paid to State of Calif. - Admitted Market 
Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 
Non-admitted percentage of total writings 1.945 
Admitted percentage of total writings 98.055 
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195k 


Premium writings - Admitted Market 

(excluding Life & Ocean Marine) 

Premium writings - Non-admitted Market 

Tax paid to State of Calif. - Admitted Market 

Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid By Non-admitted Insurers 


Non-admitted percentage of total writings 1.787 
Admitted percentage of total writings 98.213 
1955 


Premium writings - Admitted Market 

(excluding Life & Ocean Marine) 

Premium writings - Non-admitted Market 

Tax paid to State of Calif. - Admitted Market 

Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 


Non-admitted percentage of total writings 1.72 
Admitted percentage of total writings 98.258 
1956 


Premium writings - Admitted Market 

(excluding Life & Ocean Marine) 

Premium writings - Non-admitted Market 

Tax paid to State of Calif, - Admitted Market 

Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 


Non-admitted percentage of total writings 1.593 
Admitted percentage of total writings 98.07 
1957 


Premium writings - Admitted Market 

(exluding Life & Ocean Marine) 

Premium writings - Non-admitted Market 

Tax paid to State of Calif. - Admitted Market 

Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 

Won-admitted percentage of total writings 1.570 
Admitted percentage of total writings 98.130 
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1958 


Premium writings - Admitted Market 

(excluding Life & Ocean Marine) 
Premium writings - Non-admitted Market 
Tax paid to State of Calif. - Admitted Market 
Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 


Non-admitted percentage of total writings 1.552 
Admitted percentage of total writings 98.448 
1959 


Premium writings - Admitted Market 
(excluding Life & Ocean Marine) 
Premium writings - Non-admitted Market 
Tax paid to State of Calif. - Admitted Market 
Tax paid to State of Calif. - Non-admitted Market 
Federal tax paid by Non-admitted Insurers 
Non-admitted percentage of total writings 1.540 
Admitted percentage of total writings 98.60 
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I. HISTORY. Regulation by the State of the purchase of insurance, 
by its citizens from insurers not entered in the State—principally 
Underwriters at Lloyd's, London— is an old problem. The Present 
California Surplus Line Law is based on the theory that the right 
of the buyer to make any contract— insurance or otherwise—pyt. 
side of the State—cannot be denied by the State. 


The prudent buyer, however, wants and needs the advice and 
services of a qualified representative conveniently available to him 
in his own State to negotiate such insurance. Such representatives 
are subject to license and regulation by the State. In California 
the regulatory law prior to 1937 provided an inadequate form of 
control of the activities of such persons by the Insurance Depart. 
ment. The Insurance Commissioner lacked authority and facilities 
for policing effectively the activities of licensed insurance brokers 
handling foreign insurance placings. In consequence, the Com. 
missioner could not safeguard properly the interests of California 
insureds or admitted insurers, nor assess and collect the full taxe- 
provided by the law on such activities. 


In 1937, the then Insurance Commissioner undertook to correc; 
this situation. He and his staff drafted a revised Surplus Line Law. 
This draft was submitted by the Insurance Department to those 
producing offices, which at that time were licensed to conduct a 
Surplus Line business, for their consideration. 


The Commissioner recommended that (1) A special committee 
be created to cooperate with the Insurance Department in thc 
drafting of a new law which would afford the Commissioner mean; 
of proper regulation and, at the same time, would permit the use 
of non-admitted insurers to provide coverages required by insur- 
ance buyers, which the admitted market did not readily provide; 
(2) Surplus line brokers should form an association, the purpos: 
of which would be to inform its members as to proper procedures 
and to cooperate with the Insurance Department in providing effec- 
tive regulation and in maintaining a point of contact with admitted 
insurers, which would afford a sound basis for determining the 
extent of admitted market facilities and its limitations. 


Acting on this initiative from the Insurance Department, the Surplus 
Line Law, as amended and now contained in Chapter VI, Sections 
1760 to 1779 Insurance Code of California, was passed by the 
California Legislature in 1937. At the same time the Surplus Line 
Association of California was organized. 


In the drafting of this law the industry's Joint Committee co- 
operated with the staff of the Insurance Department. It also 
established contact with committees representing various groups 
of admitted insurers for the purpose of laying a factual foundation 
for the then existing conditions which the law was intended to 
regulate. 
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The net effect of this law is to provide: 


|. That insurance on a risk in California may be placed through a 
licensed surplus line broker only in those instances where the 
insurance is not available from a majority of admitted insurers 
qualified to write such insurance; 


?. That no such insurance may be placed with a non-admitted in- 
surer for the purpose of obtaining a lower rate or premium than 
the lowest rate or premium at which such insurance is available 
from any admitted insurer; 


3. That unless a surplus line broker who places insurance with a 
non-admitted insurer at a rate lower than the lowest admitted 
market rate, files with the Commissioner a statement describing 
such insurance and specifying the rate used and the admitted 
market rates, such placing shall be conclusively presumed to be 
in violation; 

4. That the Insurance Commissioner have administrative authority 
to act in the application of the law to specific circumstances and 
sets of facts which may exist in the instance of any specific trans- 
action, or class of transactions. 

The purposes of the Surplus Line Association are (1) To afford 
its members information designed to guide the member in deter- 
mining whether a transaction which he proposes to effect, or has 
effected, is in compliance with the law; (2) To assist the Insurance 
Department in the admistration of the law; (3} To maintain a 
constant point of contact with admitted insurers in order to gather 
information disclosing what insurance is actually available from the 
majority of admitted insurers and, in any event, the lowest rates or 
premiums at which such insurances are available from any such in- 
surer. 
The membership of the Surplus Line Association from its inception, 
at which time in the State of California there were between 35 and 
40 members, was made up of a diverse group. Some of its members 
were offices which were engaged exclusively or principally in deal- 
ing with non-admitted insurers. Some of its members were general 
agencies whose principal interest in California insurance arose out of 
their representation of admitted insurers, but which maintained de- 
partments commonly known as “Lloyd's Departments,”’ for han- 
dling transactions with non-admitted insurers as a necessary adjunct 
to the facilities offered by the admitted insurance companies repre- 
sented by such general agencies. 

A third very substantial group was made up of firms or individuals 

engaged exclusively in direct production as insurance agents or 

brokers. This last group, in particular, held the responsibility of 
representing the interest of the insurance buyer. 

The Surplus Line Association management has been vested in an 

Executive Committee on which membership at all times has been 

representative of each of the three types of membership above de- 
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scribed. Equitable distribution of Executive Committee membershj 

between Northern and Southern California members is maintained 
Membership on other significant committees has likewise reflected 
this distribution of representation. This is particularly true of th. 
Contact Committee which exists for the purpose of maintaining pe. 
gotiations with admitted insurers repecting the admitted market f,. 
cilities and rates. It is important to understand how the Association’, 
Contact Committee functions and with what committees of admitted 
carriers it negotiates. Ever since the beginning there have been stand. 
ing committees representing fire, casualty, inland marine, fidelity. 
surety and accident insurance admitted carriers. These committee 
are named by the admitted carriers themselves with an eye to get. 
ting as broad a cross-section of the admitted market in each class 
as is possible. Using the Contact Committee of the admitted cas. 
ualty carriers as an example, this committee consists of representa. 
tives of three National Bureau of Casualty Underwriters companies, 
four independent stock companies and one mutual company. This 
committee meets, as do the other admitted carriers’ committees, with 
the Association's Contact Committee whenever there is any question 
of interest to either side. Sometimes the Association has a question 
on which it desires the views of the admitted carriers; at other times 
one of the admitted carriers’ committees asks for a meeting on some 
question it desires to discuss. This arrangement has worked remark. 
ably well and almost invariably results in harmonious settlement of 
differences of opinion without resort to formal hearings before the 
Insurance Commissioner. 


Since the enactment of multiple line laws an additional committee 
has been created by the admitted insurers, consisting of the Chair- 
man and one other delegate from each of the committees represent- 
ing fire, casualty, inland marine, fidelity-surety and accident insur 
ance admitted carriers, which is known as the Multiple Line Com- 
mittee. This committee will serve as a clearing house for discussion 
of problems which overlap two or more of the classes represented 
by the five admitted carriers’ committees and, when occasion re- 
quires, will meet with the Contact Committee of the Surplus Line 
Association. 


Within a short time after the passage of this law the Insurance De- 
partment found that filings submitted for its approval, or disap- 
proval, accumulated in such volume that the Department was not 
staffed to handle the burden of individual risk examination and de- 
cision. The Department, therefore, asked the Surplus Line Associa- 
tion if it would undertake to provide a Stamping Office facility to 
receive, examine, and pass upon these filings. Under the discretion- 
ary authority granted to the Insurance Department by the provi- 
sions of the Surplus Line Act, the Department agreed that if such 
filings were made with and approved by the Stamping Office, the 
Department would not invoke against a member making such filing, 
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the presumptions created by the Act that any risk placed and not 
fled with the Department would be in violation. Accordingly, the 
Association undertook to assume the cost of operating such a Stamp- 
ing Office and has done so ever since 1939. To defray the cost of 
maintaining the staff necessary to perform the function of examina- 
tion, and of maintaining the necessary clerical and accounting rec- 
ords, it was agreed that all members would contribute a percentage 
of all premiums on non-admitted placings made by them, such per- 
centage to be established by the Association at a rate sufficient to 
cover these expenses; and that such charge in all instances would be 
billed to and paid by the assured. This Stamping Office Fee has been 
at the rate of 14. of | % of subject premium, except for a period of 
approximately two years when accumulated reserves in this fund 
enabled a ternporary reduction of the fee to 4 of 1%. The 2 of 
1% fee later was reestablished to meet the increasing costs, both of 
changing economic conditions and the increased number of trans- 
actions filed. The 1/7 ‘@ fee still prevails and currently is producing 
a fund slightly in excess of operating costs. 


ll. PRACTICAL RESULTS UNDER THIS PLAN OF PROCEDURE. 


The following practices have developed: 

A. Rules and Regulations have been published in the form of a 
manual. Certain Rules have been promulgated by the Insurance 
Department. Other Rules have been originated by the Associa- 
tion, designed to effect the purposes of the Association, as out- 
lined in the history given in ‘‘l’’ above, and to aid and guide the 
Stamping Office in the application of the law and the Commis- 
sioner’s Rules. All Association Rules are subject to disapproval 
by the Commissioner. Many of these Rules, of course, are sub- 
ject to interpretation in the light of changing conditions in the 
admitted market, the facts respecting which are developed 
through discussions between the Association's Contact Commit- 
tee and similar standing committees representing various seg- 
ments of the admitted market already described. 

B. The Stamping Office serves as an advisory agency in calling to 
the attention of its members possible violations either in trans- 
actions actually filed by members, or concerning the legality of 
which members may make inquiry of the Stamping Office. The 
Stamping Office serves also as a clearing house through which 
admitted insurers, or producers, may call attention to trans- 
actions which such insurers, or producers, may believe to be 
violations of the law. It is the duty of the Stamping Office to re- 
quire a member who may propose, or actually file a transaction, 
held to be a violation, to withdraw his proposal or filing. In 
cases where there are differences of opinion provision is made for 
a disposition of the issue by methods described in a later para- 
graph. 

C. The Stamping Office maintains close contact with the Insurance 
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Department for the purpose of obtaining interpretations of the 
law with respect to specific filings or classes of insurance regard. 
ing which there may be any questions in the mind of the Stamp. 


ing Office manager or the Association’s Stamping Office Com. | 


mittee. 


The Stamping Office records are maintained through an [By 
punchcard system which serves to disclose the total surplus line 
insurance premium transactions of all members, and affording the 
Insurance Department a centralized clearing house against which 
to check tax returns made by individual members under the tax 
provisions of the Surplus Line Act. These records often can be 
a degree of assistance to the Insurance Department in connec. 
tion with their annual audits. This system also provides a method 


of maintaining an accurate record of the amount of business ex. | 


ported by class of business. This, of course, affords a valuable 
means of measuring the extent to which non-admitted insurers 
are participating in certain classes of business which may not 
commonly be written by a majority of admitted insurers, but for 
which a minority market may provide some capacity. 
Through the procedures above outlined any agent or broker 
licensed for the class of business involved is in a position to find 
a market for those risks which he finds it impossible to place in 
whole—or in part—with a majority of admitted insurers. It js 
necessary only for him to submit proper underwriting data, to. 
gether with satisfactory evidence of his inability to obtain the 
coverage from admitted insurers, to a licensed surplus broker, 
Such surplus line broker is authorized under the law to negotiate 
with non-admitted insurers for a satisfactory coverage to meet 
the requirements of such a risk. 


Ill. STAMPING OFFICE PROCEDURES. As a matter of interest, the 


Association members and Stamping Office actually conduct their 
transactions as follows: 


A. 


A member proposing to effect insurance with a non-admitted in- 
surer is guided by (1) The Rules and Reguiations set forth in the 


<ammamaaatt t LL 


Manual; (2) Bulletins issued by the Stamping Office advising the | 


members as to the actual facilities available with admitted in- 
surers with respect to the class of business involved. 


B. The member having concluded that his proposed transaction 


appears to be in compliance, makes a filing with the Stamping 
Office. This filing may consist of either (1) A statement of what 
is known as Form SL-|, that the type of insurance being placed 
is not available as a class from a majority of admitted insurers 
and that the rate is not lower than the lowest rate available from 
any such insurer; or (2) Form SLA-101 certifying that the in- 
dividual risk filed has been submitted to and rejected by a ma- 
jority of admitted insurers and that the rate is not lower than the 
lowest rate available from any admitted insurer. With either such 
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form there is filed a copy of the policy or other evidence of the 
coverage placed. 

It is inherent on all transactions that the surplus line broker, or 
the direct producing agent or broker, must act in good faith and 
in a trustworthy manner; he must refrain from fraudulent or dis- 
honest practices or acts of incompetence. Such acts could become 
cause for revocation of his license or licenses. 

Stamping Office Forms SL-| and SLA-101 form an important 
part in the presentation of each individual transaction and must 
be prepared carefully in light of the above statements. 


_ When such filing reaches the Stamping Office it is examined by 


the Stamping Office staff. If any doubt exists the Stamping Of- 
fice may conduct its own independent exploration of admitted 
carrier facilities (which often includes consultations with the 
chairman of one of the admitted carriers’ committees) or refer 
the question to the Association's Contact Committee for opinion 
which, in turn, may call for further exploration in the admitted 
market, or confer with the Insurance Department. 


. Unless the Stamping Office notifies the member that the filing 


is disapproved the placing then stands as being in compliance 
with the law for the term of that placing. Such filing may be re- 
viewed at any time if it appears that the filing contained mis- 
representations. All renewals are subject to refiling. If it is the 
conclusion of the Stamping Office, or the Committee in charge 
thereof, that the placing is a violation, the member is so notified 
and instructed to withdraw his offer of insurance. 

If the member notified disagrees with this conclusion be may de- 
cline to withdraw his placing, in which case it is the duty of the 
Stamping Office to file that placing with the Insurance Depart- 
ment for decision. As an indication of the effectiveness of the 
administration of the Stamping Office, it is interesting to note 
that in the past 18 years there have been not more than one-half 
dozen instances of cases going to the Commissioner for formal 
hearing and decision. 


. The volume of work handled by the Stamping Office is illustrated 


by the following information regarding its facilities, transactions 
handled, and personnel: 
The present staff consists of 18 people. Three of these are 
senior men thoroughly trained in all branches of insurance. 
It is the policy of the Association to select men with previous 
experience in the employ of admitted insurers. 
For the fiscal year ending November 30, 1955 receipts were 
$103,071.20 and disbursements were $101,209.73. 
The total number of transactions handled for that year was 
79,576. These transactions included new and renewal filings, 
premium adjustment endorsements, rewrites and cancellations. 
It is necessary that any change made in any certificate be filed 
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with the Stamping Office and this results in thousands of nop 
premium endorsements which must be reviewed by the Stan, 
Office but which are not included in the above total. : 
F. In addition to the foregoing procedures relating entirely to the | 
interpretation of the law and application of it to existing fac,, | 
the Association's Constitution provides for an Arbitrator who | 
‘Shall be a person wholly independent of any connection wij 
any member of the Association.’ Questions involving violation, 
of the Association's Constitution and Rules are referred to th } 
Arbitrator for decision. The Arbitrator also serves on occasio, 
as intermediary between the Association and the admitted cay. 
riers committees. It is significant to note that the same Arbitrato, | 
who incidentally is connected with a large association of admitte | 
carriers, has served the Association since the beginning. 


mp. } 


IV. SUMMARY The practical result of procedures outlined above hy 


been an avoidance of any serious violations of the existing law ly . 
Association members; the maintenance of a mutually cooperatiy 
effort between admitted insurers and surplus line brokers which ha 
prevented serious conflict of interest; and has relieved the Insurance 
Department of the burden of resolving many issues which otherwix 
might have reached annoying, or even serious proportions. 

The amount of surplus line premiums on which the State has col. 
lected surplus line tax has increased greatly under the past 18 year 
of this method of administration. Prior to the adoption of this lay 
and procedure the State had been receiving tax on approximately 
$1,500,000 in non-admitted insurance premiums. In recent year 
that total has reached a figure in excess of $22,000,000. It currently 


is about $21,000,000. However, the ratio of this total amount o | 


premium exported has remained fairly constant at between | !/ and 


3% of the total amount of premiums on the classes of business in. | 


volved which has been written by admitted insurers. In fact, the 


ratio has declined sharply in the past few years as indicated in the 


following comparative figures of both admitted and surplus line 


business for the years 1947 and 1954 (1954 figures are used rather | 


than 1955 because admitted market statements are not yet avail 
able). 
TOTAL CALIFORNIA PREMIUMS, 
EXCLUDING LIFE AND OCEAN MARINE 





California 1947 
Admitted Carrier 
Premiums........ $505,619,796 
California 


Surplus Lines 
Premiums........ 14,511,855 


TOTAL 
CALIFORNIA 
PREMIUMS $520,131,651 


97.1% 


2.9% 


1954 
$1,154,480,843 


21,009,432 


$1,175,490,275 


98.2 
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Certain classes of business which were exported in the early 1940's 
now are written almost exclusively by admitted insurers who have 
seen fit to provide a market for coverages not previously acceptable 
to them. Underwriters at Lloyd's, London, traditionally have pio- 
neered new lines. The fact that a rather constant ratio of surplus 
line premiums to the total volume done in the State has been main- 
tained, is due to the continuing interest of non-admitted insurers in 
classes of coverage required by the public and in which the admitted 
market has not shown any interest. 


Because reference in the law to the lowest rate or premium refers to 
pure premium of admitted insurers, which includes 2.35% State 
Tax and because the 3% State Tax of non-admitted premiums and 
up to 4% Federal Tax, plus the Stamping Office Fee of 1/2 of | 7o is 
added to the pure premium of non-admitted insurance, the admitted 
carriers have a definite advantage. Underwriters at Lloyd's, Lon- 
don, do not allow flat cancellations. 


. PRESENT AND FUTURE POLICIES OF THE ASSOCIATION. It 


is the policy and intent of the Association to continue the functions 
heretofore outlined, with those changes which may be necessary be- 
cause of deviations in the trend of the entire industry, or of legisla- 
tive regulation. In addition, the Association proposes to assist in 
keeping avenues open to enable its members to continue to: (a) 
pioneer new types of insurance required by the public and for which 
admitted insurers are not prepared to provide an adequate market; 
(b) provide a market for those classes of business for which the 
admitted market provides a partial but inadequate capacity, or no 
capacity at all (it, of course, is necessary that surplus facilities be 
maintained to take up the slack in admitted market's capacity) - and 
(c) provide a market for those risks which as a class may be com- 
monly written by the admitted market but which individually are 
not acceptable to that market. 


It is the conviction of the Association that procedures in California 
as they now exist need no further legislative support. 


It is the intent of the Association to continue its close cooperation 
with admitted insurers to maintain the present method of admini- 
tration and to protect the interest of the insuring public and admitted 
insurers. The effectiveness with which the Association continues its 
cooperation with the Insurance Department, in bringing about com- 
pliance with the existing law, is an important factor in supporting 
this policy. 
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April 21, 1960 
- ADMITTED CARRIERS 


Casenave, Chairman Hartford Accident and Indemnity ¢o, 
Continental Casualty Co. 


Mutual Benefit Health and Accident Ag, 





Provident Life and Accident Company | 


R. D. Brumbaugh, Chairman 
Hugo H. Methmann 

Cecil C. Lloyd 

Milton C. Kennedy 


James D. Gillespie 


Royal Indemnity Co. 

Fireman's Fund Indemnity Co. 
United States Fidelity « Guaranty Co, 
Hartford Accident & Indeimity Co, 
United Pacific Insurance Co, 


G. W. 
| ev 
James Merritt 


Fidelity & Surety 


St. Paul-Mercury Indeumity Co, 
loyers Liability Assurance Corp, 
erty Mutual Insurance Co, 


ores 


E. W. Swin 
J. W. Phil 
Wn. Eagleton 
Robert G. 
John Violich 


Fire and Earthquake 


ley, Chairman Commercial Union Group 

Aetna Casualty and Surety Co, 
Awerican Insurance Group 
America Fore 

Employers Liability Assurance Co, 


Percy P. Lynch, Chairman 


Industrial Indemnity Company 


Any other Representative appointed by Mr. Lynch. 


Inland Marine 


Myron Dubain, Chairman 
M.F.Collopy 


J.B, 
K,L. 
W.D. 
T.K. 
E.T. 


Fireman's Fund Insurance Co, 
Aetna Insurance Co. 

Atlantic Mutual Insurance Co, 
Autowobile lusurance 
Phoenix Insurance co, 
ox Nortii America 
Seeley, G/A 


Crilly, Jr. 


Rathbone, King 
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ADMITTED CARRIER'S MULTIPLE LINE CONTACT COMMITTEE REPRESENTATIVES 


AND THEIR COMPANY CONNECTIONS 


Accident & Health: 


Chairman - J. Casenave - Hartford A & I Co. 
Max Harrison - Continental Cas. Co. 


-y Co, 
ident Ass | Casualty: 
mpany | Chairman - P.Brumbaugh - Fireman's F. I. Co. 
M. Kennedy - Hartford A. & I. Co. 

Fide : 
ty Co, Chairman - G.Risdon - Fidelity & Deposit Co. 
Co, F. Butcher - Fireman's Fund Indemnity Co. 
_ Fire: 


Chairman - M.Cravens -Cravens Dargan Co. 
P. Rowan -Home Insurance Co. 


Inland Marine: 


Chairman - M.DuBain -Fireman's Fund Indemnity Co. 
Co, W. Frampton - Great American Insurance Co. 
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6130 THE 


EXCESS ENTERPRISES 


LOSSES 


INSURANCE 


RECAPITULATION 


INDUSTRY 


AND CLAIMS UNPAID AND OUTSTANDING 
ON WHICH UNDERWRITERS! 





COVERAGE IS UNEVIDENCED 


Losses - Fire and Allied Lines 


Closed cases 

Qutstanding Losses 
Amount claimed 
Recommended reserve 


Unestimated 


Total Outstanding losses 
Total losses 
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ScHWARTZ & COOPER, 
Chicago, March 6, 1958. 
Mr. Frank J. McApaMs, Jr., 
Chicago, IT. 
DEAR SPIKE: Enclosed herewith are: 


(A) Surplus Note for $200,000 to be issued to Paul Van Wagner. 

(B) Surplus Note for $300,000 to be issued to Melvin Building Corporation. 

(C) Three Collateral Notes for $100,000 each, payable to Bearer, two of which 
notes will be signed by you, and one by Mr. Ehrlich. 


You will observe that the Collateral Notes do not have the particulars with 
respect to the shares of stock which are pledged to secure those notes. Ted 
Weinberg and I went over the several documents, and I wish to observe as 
follows with respect thereto : 

You will note that the Collateral Note does not impose any personal liability. 
The holder can only look to the collateral for payment. 

The paragraph with respect to the substitution of collateral may require some 
explanation. You will recall that it is the intention of the parties to organize a 
foreign corporation to whom the International shares will be delivered in ney- 
ment of the shares of that corporation. The dividends which would be declared 
on the International shares would then go to the foreign corporation, to he 
retained by it until such time as that corporation is ready to be dissolved, and 
the accumulated dividends would be naid to the shareholders. and would then 
be in a position, perhaps. to declare that such payment constitutes canital 
gain rather than ordinary income. This is, of course, a matter for tax account- 
ants: nevertheless, the procedure has been suggested and presumably will be 
adopted to permit the withdrawal of the pledged securities, so the paragraph 
above mentioned was inserted. 

In executing and delivering these three notes. the shares held by vou and Mr. 
Ehrlich will, of course, have to accompany the note to Melvin. Stock Powers 
should be attached 'to each of the three certificates. 

Tnsofar as the Surplus Notes are concerned, Ted and I denarted from the 
form of the note which Stewart delivered to me. It was our thinking that the 
note should evidence a debt and not a contribution to capital of International. 

Insofar as Section IT of the Surplus Notes is concerned. which section provides 
for an assignment of premiums to guarantee the payment of these Surplus 
Notes, you will recall that st our last meeting with Stewart. he indicated thet 
such an assignment would be acceptable. Predicated unon his advice. and to 
protect and secure, aS much as possible, the investment of Melvin and of Paul. 
the above-noted provision was inserted. 

T also enclose herewith Agreement and Declaration of Trust between you 
and Oran. That agreement recognizes the fact (1) that the 990 common 
shares evidenced by one of the certificates issued in vour name is. in fact. 
Oran’s property, and that you are merely the nominee holding the certificate 
in trust for him: (2) that one of the $100.000 notes signed by you. payable to 
Bearer, and delivered to Melvin, is, in fact, Oran’s obligation. and that he will 
hold you harmless against any claim in respect of that note or the borrowings 
underlying the note. 

Insofar as the existing Surplus Notes issued to the former shareholders of 
International are concerned, I make the following comments and suggestions: 

(A) Section I of that note should be amended to read as follows: 

“This Surplus Note is hereby designated as Surplus Note No. 1 and is one of 
a series of ——— such notes, the others being designated as Surplus Note No. 2, 
ete.’ 

(B) The second sentence of Section IIT should be modified as follows: 

“Said Principal Sum shall be payable only by such of the assets in this Section 
II set forth as constitute excess of assets over the sum of all liabilities due to 
policyholders and general creditors, excluding stockholders.” 

(C) The first sentence of Section IIT should be eliminated. The reason is 
obvious. 

(D) The third sentence of Section V should be changed to read as follows: 
In the event of default. Holder will be entitled to full payment of compounded 
interest in cash and of the Principal Sum by the transfer of the assets listed 
in Section IT hereof, plus a cash penalty to be calculated as follows :” 
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(E) The last two paragraphs of Section V should be eliminated. 

(F) Section VIII should be eliminated. 

(G) With respect to Section X, it is suggested as follows: 

1. The words “in the manner hereinbefore provided” should be inserted 
after the word “payment” in the second line of Section X. 

2. The word “redemption” in the fourth line should be eliminated ang the 
word “prepayment” inserted in lieu thereof. 

3. The word “bonus” in the sixth line should be eliminated, and the words 
“prepayment penalty” inserted in lieu thereof. 

I would appreciate it very much if you could secure for me a list of all of 
the prior shareholders and the respective number of shares issued to each of 
them. This will enable me to draft the agreement relating to the purchase of 
shares and the payment made to the corporation in exchange for the $500,000 of 
Surplus Notes. 

I would also like to have a photostatic copy of Stewart’s $100,000 note from 
the corporation which he used to purchase the 990 shares of stock, the certificate 
for which was issued in the name of Mr. Ehrlich. 

Very truly yours, 


JACOB COHEN, 


RECONSTITUTION AS OF OCTOBER 18, 1957 


LIST OF OFFICERS AND DIRECTORS OF WEST INDISCHE HERVERZEKERING MAATSCHAPPI, 
A FOREIGN CORPORATION, FOR THE FILING PERIOD JULY 1, 1957, TO JULY 1, 1958 


To THE HONORABLE SECRETARY OF STATE OF THE STATE OF NEVADA: 

In conformity with Chapter 228, 1955 Statutes of Nevada, page 361. 

I, Mars Buzenet, do hereby certify under corporate seal of said corporation, 
that I am the Chairman of the Board of Directors thereof ; that the said corpora. 
tion is organized and qualified to do business under the laws of Morocco: that 
said corporation maintains its principal office and place of business in 1, Rue 
Delacroix, Tangier, Morocco. 

That the following is a full, true, and correct list of all of the officers and 
directors of said corporation at the time of this certificate, with their residence 
addresses, to wit: 

Directors and residence address : 


J. René Mars, Chairman of the Board of Directors, 1, Rue Delacroix, Tangier, 

Morocco. 

R. Mars Buzenet of International Securities and Gold Trust Co., Director, 

Limited Company by shares Registered in Tangier under the No. 3199. 

E. S. Van Galder, Director, 1, Rue Delacroix, Tangier, Morocco. 

That the said corporation does not maintain an office in the State of Nevada 
for the transaction of business; that said corporation will be represented in 
connection with any business that it transacts in the State of Nevada under the 
provisions of the above statutes of Nevada by Lloyd V. Smith, Esq., an attorney 
at law, with offices at 15 West Second Street, Reno, Washoe County, Nevada. 


WEsT INDISCHE HERVERZEKERING MAATSCHAPPW, 
SOCIETE TANGEROISE. 
, Administrateur. 
, Administrateur. 





WEstT INDISCHE HERVERZEKERING MAATSCHAPPIJ, N.V., 
Tangier, Morocco, October 24, 1957. 
First NATIONAL BANK OF NEVADA, 
Reno, Nev. 
(Attention of Mr. Kwapil). 


Dear Sirs: This letter will confirm the appointment of Messrs. Richard Han- 
lin & Co., Certified Public Accountants, of 58 Sutter Street, San Francisco, as 
Auditors for the Trust created by our Company with your bank. 

Faithfully yours, 


West INDISCHE HERVER-ZEKERING MAATSCHAPPIJ, SOCIETE TANREROISE, 
RosBertT 8S. Hoprs, Administrateur. 


ee: Mr. Richard Hanlin, C.P.A., Richard Hanlin & Co., 58 Sutter Street, 
San Francisco 4, Calif. 
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CABLE FROM MARS, TANGIER, RECEIVED MONDAY, OcTOBER 21, 1957, 9:00 A.M. 


Via RCA 
MARFORSEC, 
San Francisco. 
ELHBU Documents 
LAABX Cannot reach 
VZTOE United States of America 
OMMGY October 24th 
LBAYW You will receive 
OWCIL Next week 
STOP Stop 
BSIAL Please cable 
AEOKI Private address 
IGZEX First name (of) 
VANGALDER Vangalder 
BEOBX This is our cable No. 17 sent Monday 


bee: NYO. 


SAN FRANcIsScO, CAtiF., January 7, 1958. 
Mr. J. RENE MARs, 
Tangier, Morocco. 

Dear Mr. Mars: Concerning my cable sent today we know by questions asked 
by Credit Foncier that they are acting for an enemy. Therefore, tell them noth- 
ing more except that I do ask that you write to them, and anyone else who asks, 
roughly, as follows : 

“In pursuance of our memo of 12/30/57, we are curious to know why you think 
General Assurance is associated with International. The question has been 
asked before, and we cannot understand it. We know who General Assurance 
is, but they have no connection with International’s ownership or management. 
Please advise us.” 

Because of the various Trusts, we have explained that the majority of Inter- 
national is owned by Bellegings-maatschappij Mars & Co., which—technically— 
is correct. If you can substantiate what we say, we will appreciate it. In any 
event, we do not wish anyone to know who the true beneficial owners are. 

Your memo marked 11491 says International’s account is now very small. We 
would prefer to say that it is “substantial,” or, if not agreeable to you, “confi- 
dential.” 

Finally, Van Galder is no longer in Reno. Could you say that he is “in Tan- 
gier,” “in Paris,” or something like that? We do not wish to show him as being 
in the U.S.A. 

Faithfully yours, 
ROBERT S. Hopes. 





SocrETE ANONYME TANGEROISE, 
WEstT-INDISCHE HERVERZEKERING MI, 
Tanger, February 24, 1958. 
Mr. VAN GALDER, 
Care of Mr. Robert Hopps, 
San Francisco. 


Deak Str: We have written you to a false address and the letter has come 
back tous. Please find it herewith enclosed. 
Could you kindly tell us to what address we must write to you in future? 
Thanking you, we remain 
Yours faithfully, 
INTERNATIONAL GUARANTY AND INSURANCE Co. 
——__—— ———, Director. 
———_ ——_——., Director. 
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SEPTEMBER 18, 1957 
Mr. W. D. Corset, 
Philadelphia, Pa. 


Dear Brii: I have just had a further talk with the greup who are Negotiating 
for the purchase of the assets of the First Guarantee Savings Association, the 
City Savings Association, and the Chicago Guarantee Savings Association, of 
Chicago, Illinois. 

These three companies are in rehabilitation and a powerful group wants j 
take over all of the assets and then liquidate the mortgages through a nation. 
wide sales organization. 

Fundamentally, what they would do is group the mortgages so as to obtain 
the SEC exemption which applies on mortgages under $100,000 with less than 
twenty owners, and then sell these mortgages to the public under such gp 
exemption as a finished package, with the following : 

1. All mortgages to be deposited with a Trust Department of a recognizes 


banking institution, held in trust by such bank for the Certificate holders | 


(i.e., participants in ownership of the mortgage). 
2. All mortgages to have their title insured with the Federal Title ¢ 
Insurance Corporation of Miami. 
3. All mortgage borrowers to be insured up to the amount of the mortgage 
by limited form Accident & Health and Life Insurance placed with Ameriegy 
National Insurance Company, of Galveston. 

4. All mortgages to be insured and guaranteed as to principal and interest 
by coverage with the West Indische Insurance Company, said contract 
providing that if any payments are in default, in excess of 60 days, the com. 
pany will substitute itself for the defaulting mortgagor, and make payment 
direct to the mortgagee (and/or participant Certificate holder). 

5. The Mortgage Corporation of America to service and handle all mort. 
gages. (In the case of new mortgages, they would, of course, study the 
individual’s financial responsibility and inherent value of the property be 
fore insuring the mortgages, but in the case of the takeover from the Chicagy 
Savings and Loan Associations, they would take this well-seasoned port. 
folio of mortgage loans en masse. 

From the standpoint of our friends, the only thing that is holding up the 
transaction is getting West Indische approved in the State of Illinois as a surplus 
line carrier. 

According to the law, there is nothing that would stop West Indische from 
qualifying since Sec. 445 of the Insurance Law of Illinois provides for the qualif- 
cation of nonadmitted insurers as follows: 

1. Filing a certificate of compliance from the state or country of domicile, 

2. File with the Director a financial statement. 

3. File with the Director a document appointing the Director the agent 
of the insurer for service of process. 

4. Bond to be filed by applicant, $5,000. 

5. Fee of license, payable annually on the anniversary date of original 
issue, is $100 for residents of counties having a population of 100,000 or more 
and $50 annually for residents of counties having less than 100,000 popv- 
lation. 

6. Affidavit of nonavailability of an admitted market, together with report 
of business done, must be filed with the Director on or before the 20th of each 
month covering the period of the preceding calendar month. 

Although the West Indische could follow the formalities outlined in the law, 
and though guaranteed mortgage insurance would indubitably be classified 
as a surplus line with no admitted market available, nevertheless, in actual 
practice, the Department could very well give the Company the old bureat- 
cratic treatment, viz. put the application on the bottom of the pile. 

I understand about the difficulties that Joe Gerber is having with the Ala- 
bama General Insurance Co., but certainly you are not to blame for that, and 
if he would only put his affairs in the hands of any competent Alabama attorney, 
I am sure it would be but a very short time before he would collect any monies 
that are due him. 

It is all very well for Joe to rant and rave about the difficulties he alleges 
you got him into with Alabama General, but the fact of the matter is that of 
the assets of Mercury Mutual Insurance Co., the vast majority came through 
help that we gave to Joe. 
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The $25,000 Contribution Certificate which was sold to the Inland Empire 
was charged back by them to the Leadenhall Corporation in connection with 
their accountings and suits. ad 

The $25,000 Certificate purchased by The General Assurance Company and 
transferred to the Alabama General Insurance Company is being claimed against 
the General Assurance by said Alabama General Insurance Company. 

Also, at a strategic time, mighty important in Joe Gerber Ss life, you and we 
arranged for a substantial cash deposit to be temporarily assigned to his Com- 
—— you realize that the only surplus claimed by Mercury Mutual, as of 
their June 30, 1957, balance sheet, is $39,693.30, and when you realize their 
gross assets are only $250,000, I think it must be admitted that without our 

oup, Joe Gerber would simply not have any company. nae 

All these protestations of friendship are wonderful and it is nice for the 
Insurance Commissioner of Illinois to buy you dinners and take you on train 
rides, but now is the time when somebody better pay up. 

Getting West Indische approved for surplus lines is very vital to us and 
could put us very shortly in a position to lend money to Mercury Mutual, take 
over an assignment of their claim against Alabama General, and fight things out 
with that company direct. 

After all you are not asking any great favor or for anything that would 
embarrass Joe Gerber at a later date. All you ask is that he let you qualify 
under the law as written and that he expedite the approval. 

Very truly yours, 
STEWART B. Hopps. 


P.S.—Though our group are material stockholders of Mercury Management, 
I have never seen a balance sheet nor an earnings statement, nor have we 
received any dividends, fees, or other emoluments. 

P.P.S—And why does Alabama General owe Mercury Mutual Insurance 
Company so much money? Primarily because Mercury Mutual beat the hell 
out of Alabama General by reinsuring undesirable business upon which there 
was a distinctly adverse loss record. 

ec: Mr. W. D. Corbett, Warwick, R.1. 

ce: Mr. Harry R. Hayes, Massapequa, N.Y. 





SAN Francisco, October 18, 1957. 
MARS, 
Tangier (Morocco): 

Cable Ehrlich just received thanks. Closing tremendously important Chicago 
account depends on Director of Insurance Joseph Gerber, 160 North La Salle 
Street, Chicago, receiving by Thursday letter from Tangier reading ‘‘West 
Indische properly chartered to write casualty fire and miscellaneous insurance 
in Illinois or any other foreign state or country. Paid-in capital properly certi- 
fied at five hundred thousand U.S. dollars. Under Tangier law no license is 
needed for writing in Illinois or other foreign territory. Only requirements 
are filing of charter and certification as to capital and these requirements 
have been complied with.” If you can get this signed by any public official of 
insurance, banking, commerce, agriculture, or any other department, West 
Indische license in Illinois assured. If impossible think could get license based 
on letter from Tangerian lawyers certifying to facts outlined and properly 
notarized. If this also impossible, letter from you as administrateur of West 
Indische properly stamped and notarized may get by. In view emergency as 
to time if you cannot get public official or lawyer tomorrow would rather you 
forward your letter to Gerber and then reinforced by additional letter from 
public official or lawyer earliest of next week. Please send confirmation copy 
airmail to New York and San Francisco and cable here what action taken. If 
you write on West Indische stationery please be sure ‘apital shows as $500,000. 


YUPAR. 
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SEPTEMBER 30, 1957 
Mr. J. RENE Mars, " 
Tangier, Morocco. 


Deak Rene: You will shortly receive direct from Chicago or from Ang, 
Canadian Underwriters in Providence the essential papers in connection with the 
approval of West Indische as a surplus line writer under the laws of the State 
of Illinois. 

Included in the papers required to be filed by West Indische with the Illinois 
Insurance Department are the following: 

1. A Certificate of Compliance from the country of domicile, i.e., Tangie, 

2. Financial Statement of West Indische. 

3. Document appointing the Director of Insurance of the State of Mlinojs 
as agent for service of suit. ' 

In connection with all of these items excepting No. 1 above, viz, the Certific. 
tion by governmental authorities as to West Indische’s charter rights, we cay 
have the accountants here take care of all details and forward you completed 


documents for signature. In connection with No. 1, however, you will have to 


arrange for the Certification from government officials in Tangier. 

For your confidential information, Mr. Joseph Gerber, the Insurance Director 
of Illinois is the former head of Mercury Mutual Insurance Company an 
Mercury Mutual Management Company. Though he is perfectly willing for 
West Indische to own stock in Mercury Mutual and Mercury Mutual Manage 
ment, either directly or through an assignment, he is opposed to having this 
show in the financial statement which must be filed with him as Insurance Com. 
missioner in order to gain approval of West Indische under Tllinois law. 

In other words, quite frankly he is afraid some political opponent might say 
the reason he approved West Indische, while refusing admission to much larger 
companies, was because West Indische was a stockholder of his Mercury Mutual, 

Under the circumstances, we have arranged for the Guaranty Fund Certificate 
of Mereury Mutual Insurance Company and the Mercury Mutual Management 
Company stock be exchanged for stock in Anglo Canadian Underwriters, Ltd, 
who are the New England managers for Mercury Mutual. 

Also, subject to your final permission, we have agreed to accept 28214 shares 
of Anglo Canadian Underwriters stock at its par value of $190 per share, or 
total of $28,250, which is more than justified by their assets and earning pos 
sibilities. 

These new securities wil be forwarded to you early next week. 

Incidentally, we will also take care of the $5,000 bond which must be posted 
with the Illinois authorities in behalf of West Indische. 

Very truly yours, 
STEWART B. Hopps, 


MEMORANDUM 
Marcu 13, 1958. 


To: Messrs, J. W. Ehrlich, Frank McAdams, Paul Van Wagner. 
From: Stewart B. Hopps. 


In the list of assets owned by International Guaranty and Insurance Con- 
pany, and put up as collateral to the Surplus Notes owned by J. Rene Mars, RB. 
Mars Buzenet and E. S. Van Galder, there showed the sum of $28,250 in holding 
of Anglo Canadian Underwriters stock (in turn secured by Mercury Mutual 
stock). 

Insurance Commissioner Joseph Gerber of Tllinois specifically asked of Wm. 
Corbett that this item not be shown in the December 31st annual statement of 
International Guaranty and Insurance Company. 

Under the circumstances, Mars arranged to temporarily put $28,250 of Inter- 
european & African stock in, in lieu of Anglo Canadian Underwriters stock. 

This will have to be adjusted before long and particularly when ownership of 
Intereuropean & African is purchased by Ehrlich, McAdams and Van Wagner, as 
outlined in memo of plans being completed by Attorneys Cohen and Weinberg. 

bee: Messrs, Borgenight, Robert Hopps and Oran Mensik. 
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STATE REGULATION OF INSURANCE 


4 statement submitted to the U.S. Senate, Committee on the Judiciary, Subcom- 

: mittee on Antitrust and Monopoly, on the subject of nonadmitted insurers under 
the surplus line laws, by Julius S. Wikler, counsel, and Donald Knowlton, 
chairman, Committee on Preservation of State Regulation, National Associa- 
tion of Insurance Commissioners. August 1960 





State regulation of the placement of insurance with nonadmitted insurers 
is not of recent origin. The states’ original concern therewith dealt with the 
elements of solvency and payment of the premium tax upon the coverages so 
written. In handling these elements, the states developed laws which were 
designed to meet their then limited needs. 

Although the motivation did not arise from the surplus lines situation alone, 
the history of the National Association of Insurance Commissioners nroceedings 
reflects its interest, dating back to as early as 1871, in compulsory deposits by 
insurers. It is, therefore, not surprising that one of the first moves which 
impinged upon the surplus lines problem was a proposal for a uniform devnosit 
{ law, which would protect all policyholders. In 1951 the Laws and Legislation 

Committee appointed a subcommittee which was to draft a modern uniform 

deposit law, eliminating special deposits and embodying the principle of general 
denosits for the protection of all policyholders.’ 
‘| A bill was drafted which carried out this intention. Upon submission in 
i} 1952 to the National Association of Insurance Commissioners, it was approved.’ 
| While affording a large measure of protection to policyholders, its application 
was limited to insurers domiciled in the United States or alien insurers who 
were entered through some state in the United States. It did not cover a non- 
admitted alien insurer. 

A survey, conducted in 1956, of the status of surplus lines laws of the various 
states revealed that 12 jurisdictions had no surplus lines laws and that a 
comparison of the laws of the states which did regulate this aspect of the 
insurance business showed a lack of uniformity.* The requirements of such 
laws with respect to the production of the business, the control over its source, 
and the tests to be applied before placement of insurance with a nonadmitted 
insurer was authorized varied greatly from state to state. The underlying 
reason for such variation is that each state’s legislation was dictated by its own 
economic and industrial needs. 

Thus, while prior to World War ITI the regulation of surplus lines transactions 
had not been a serious problem in most states, economic conditions thereafter 
altered this situation. With the expanding industrial growth of the country, 
with its consequent varied insurance needs, with the unwillingness or inability 
of domestic insurers to write the type of coverages required or to insure risks 
because of size or desirability, the effect of the increase in the business written 
by nonadmitted insurers began to be felt nationwide. As the volume of surplus 
lines insurance written increased (correspondingly with the increase in the 
volume written by authorized insurers), it soon became apparent that a higher 
degree of uniformity in the legislation governing the area of surplus lines cover- 
age was essential. 

Accordingly, at the December 1955 meeting, a subcommittee was appointed to 
study existing surplus line legislation and the desirability of adopting a uniform 
surplus line law.‘ This subcommittee also consisted of insurance industry repre- 
sentatives. Pursuant to this directive, both the industry committee and the 
representatives of the N.A.I.C. surveyed the surplus line laws of the various 
States and studied the problem of drafting a law and the desirability of adopting 
the same.© At the June 1957 meeting of the N.A.I.C. the name of the subcom- 
mittee was changed to the Uniform Surplus Line Law Subcommittee and its 
powers were extended.° The subcommittee was instructed to report back at the 
December 1957 meeting with a proposal setting forth the salient features which 
should be part of any surplus line law. 
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11951 Proceedings, N.A.I.C., pp. 181-182. 
21953 Proceedings, N.A.I.C.. pp. 178-181. 


*Survey conducted at request of N.A.I.C. subcommittee to state existing surplus line 
legislation. 


#1956 proceedings, N.A.I.C.. p. 124. 


*1956 proceedings, N.A.LC.. p. 338; 1957 proceedings, N.A.I.C., p. 126. 
*1957 proceedings, N.A.LC.. pp. 381-382. P m 
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In compliance with these instructions, the Subcommittee, in its report, Proposed 
certain recommendations or guiding principles for the use of any State COn- 
sidering adoption of a surplus line law or revision of its present statute.’ These 
were— 

1. Provide for the issuance of a license permitting the placing of surplys 
line business in a nonadmitted insurer to a resident licensed agent or toa | 
resident licensed broker, and establish a reasonable license fee therefor 

2. Require that the business written through such licenses be placed jy 
an insurer which is licensed in at least one State in the United States unde 
regulation by and subject to the discipline of a supervisory official. 

3. Require by appropriate provision that the ncnadmitted insurer jp 
which such business is to be written shall be subject to process and juris. | 
diction of the courts of the State having due regard to existing law with | 
respect thereto. 

4. Require the surplus line broker to file promptly with the commissione 
or his agent a verified statement that diligent effort has been made t 
place the business in admitted insurers if there are any in the State Writing 
the kind or class of insurance involved and has not been able to do w, 
together with a sufficient description of the insurance placed or to be placed 
so as to enable the reviewing authority to determine whether the insurane | 
is eligible for export. The State statute to provide appropriate authority 
in the commissioner to require cancellation of any insurance improperly 
exported. 

5. Require the surplus line broker to promptly furnish each insured , 
written statement in respect to each policy exported stating that the jp. 
surance has been placed in a nonadmitted (unlicensed) insurer, describing 
in general nature of the coverage afforded and stating separately the 
premium, premium rates, taxes and all other charges. 

6. Require the surplus line broker to annually file a tax return showing 


the gross premiums charged for insurance procured, the return premium; | 


on insurance cancelled, and the net premium subject to tax. 

7. Require the payment of a premium tax on such business at a rate 
to be decided by the State involved. 

8. Give the insurance commissioner authority to make regulations and 
to investigate alleged violations. In addition, the commissioner shoul 
have authority to conduct such audits or other examinations of surplus 
line brokers as he deems advisable, the cost thereof to be borne by such 
licensees. 

9. Provide penalties for failure to comply with any provisions of the 


statute, including the imposition of a fine and the suspension and revoea- | 


tion of the surplus line broker’s license. 
10. Provide that such insurance not be placed in any nonadmitted insurer 
for the purpose of obtaining a lower rate or reduced premium. 
The report was adopted unanimously by the laws and legislation committee 
and the subcommittee, having fulfilled its instructions, was discharged.’ 
The discharge of the subcommittee did not end the interest of the National 


Association of Insurance Commissioners in the problem. As previously pointed | 
out, the increase in the volume of premium writing of nonadmitted insurers | 


made the need for uniformity in legislation in this area a matter of concern. 

In 1959 a further survey was made of surplus line laws for the purpose of 
bringing the 1956 survey up to date and expanding thereon. This later study, 
while indicating that all states prohibited licensees from placing insurance with 
nonadmitted insurers, forty-five states, including the Commonwealth of Puerto 
Rico, provided by statute for some limited permissive means to place such surplus 
insurance. Six states, however, did not provide for placement of such insurance 
by licensed producers. A summary, based upon this 1959 survey, pointed up 
the continued variation in the procedural methods and statutory tests and 
requirements in the various state laws. 

The failure of a large alien nonadmitted insurer, which was very active i 
writing American risks, brought on the need for a reexamination of the whole 
subject of surplus lines transactions. Recognizing the value of uniformity of 
regulatory legislation affecting nonadmitted insurers, the Unauthorized Insur 
ance Committee, in April 1960, appointed a study group which it charged with 





71958 proceedings, N.A.I.C., pp. 173-174. 
81958 proceedings, N.A.I.C., p. 172. 
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responsibility of drafting a uniform surplus lines insurance bill, to be presented 
at the June meeting of the Association. 

As a result of its deliberations, on May 31, 1960, the study group presented to 
the Unauthorized Insurance Committee a draft of a “Proposed Uniform Non- 
admitted Insurers Act,” a copy of which is attached. _ ; 

After discussion at the committee meeting, it was decided that an opportunity 
be afforded to the insurance industry and the insurance commissioners to study 
the proposal and to submit, if desired, a different approach, amendments, or 
deletions or omissions of some of the provisions. A time limit was set upon 
the receipt of the suggestions ; namely, not later than October 1, 1960. The com- 
mittee is to hold further meetings thereafter, and, prior to the December con- 
vention, to determine the future action to be taken. 0 

The underlying purpose of the proposed bill is to protect the public in the 
purchase of insurance from nonadmitted insurers. The proposal is intended as 
a legislative pattern for what is, in the opinion of its drafters, highly effective 
regulation, supervision, and control of the placement of insurance with non- 
admitted insurers. Briefly, it is built around a system which calls for the 
licensing and control of the means through which the placement of insurance 
with nonadmitted insurers is made, the establishment of a list of nonadmitted 
insurers which by meeting certain conditions, are approved to write insurance 
which is eligible to be written in the state, and the conditions governing the 
placing of insurance with an eligible nonadmitted insurer. 

The stated purposes of the Act are to establish standards concerning the 
placement of surplus lines insurance and to require reports thereon, to impose 
requirements necessary to make regulation and control of such insurance reason- 
ably complete and effective so to provide orderly access to nonadmitted insurers 
and, at the same time, insure the maintenance of fair and honest markets and 
the protection of admitted insurers from unfair competition. 

In carrying out these purposes, the provisions of the Act cover three main 
areas; namely, the surplus lines agent, the nonadmitted insurers, and the 
placement of insurance with nonadmitted insurers. 

With respect to surplus lines agents, the Act would require licensing after 
a demonstration that the agent is competent and trustworthy and he has passed 
a written examination. Before a license can be issued, the agent must file 
a bond to insure compliance with the law in the sum of $10,000, or $20,000 
if a corporation. 

Such surplus lines agents are the exclusive vehicle through which insurance 
may be placed in nonadmitted insurers. In placing any such insurance, the 
surplus lines agent is required to file with the commissioner a copy of the 
document confirming the insurance, which must contain the full details of the 
coverage. He must also file with the commissioner an affidavit setting forth 
his efforts to place coverage with authorized insurers and the results of such 
efforts. A quarterly report containing a summary of the surplus lines insur- 
ance transactions must be filed with the commissioner. A full and true record 
of each surplus lines contract placed by an agent must be maintained in his 
office in the State for a period of three years, which records are open to exami- 
nation by the commissioners. 

The proposed Act also details the agent’s obligations to the purchaser of 
insurance. An agent is required to promptly issue and deliver to the insured 
evidence of the insurance placed, either in the form of a policy or some other 
confirmation of insurance executed or countersigned by him. Before issuing 
any such document or representing that insurance will or has been granted by 
any nonadmitted insurer, he is required to have written authority therefor, or 
infovmation that such insurance has been granted by the insurer. If a policy is 
not available when the insurance is placed, the agent must deliver the policy to 
the insured within a stated period after such placement. If the premium has 
been paid by the insured to the surplus lines agent, the nonadmitted insurer 
is deemed to have received the same whether paid to it or not by the agent. 
The agent is responsible for the collection of the premium tax from the insured, 
which is to be forwarded to the commissioner with his quarterly report. The 
contract of insurance furnished to the insured must have on outside thereof 
the agent's name, address, and license number, the name of the broker through 
whom the business originated, and the statement that the insurance was issued 
pursuant to the provisions of the surplus lines law. 

The license of a surplus lines agent may be suspended or revoked or the 
renewal thereof refused upon various grounds. These include removal of his 
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office or accounts and records from the State, closure of his office for more than 
thirty consecutive days without permission of the commissioner, failure to Make 
and file quarterly reports, or to pay the premium tax, or to maintain his bond 
the suspension, revocation, or refusal to renew any other license issued by th 
commissioner, the lack of qualification for an original surplus lines agent's 
license or for the violation of any provision of the Uniform Act. 

Orderly access to and effective regulation of nonadmitted insurers is amply 
provided for by the proposal. Except for reinsurance, railroad, aviation, and 
“wet marine” insurance, the transaction of an insurance business by or op 
behalf of a nonadmitted insurer, except in accordance with the Act, is prohibiteq 
Furthermore, as a general proposition, suits by nonadmitted insurers may nog 
be maintained. A surplus lines agent may place coverage only with an eligible 
nonadmitted insurer. 

The method which a nonadmitted insurer may be found eligible is set forth 
An application for eligibility can only be filed by a licensed surplus lines agent. 
The nonadmitted insurer, in order to atain an eligible status, must offer satis. 
factory evidence with respect to it financial solvency and trustworthiness, 
cifically, it must be a currently authorized insurer in its domiciliary jurisdic. 
tion as to the kind or kinds of insurance to be placed and have been so authorizeg 
for at least a fixed period of time. It must present to the commissioner two 
authenticated copies of its current annual financial statement. If the state. 
ment is not in the English language, one of such statements must be translateg 
and the currency amounts converted in terms of U.S. dollars. The policyholderg 
surplus must be not less than that required for a like admitted insurer. If jt 





Spe- | 


is an alien insurer, it must also have and maintain in the U.S. an irrevocabje 


trust fund under terms adequately protecting a// of its policyholders and creditors 
in the U.S. in amounts which have been suggested as $400,000 or, where a group 
of insurers is involved, $50,000,000. The insurer must be of good repute and 
provide reasonably prompt service to policyholders in the payment of just losses 
and claims. 

As a further cuard against the possibility of dama:e to the buying public, the 
status of eligibility cannot be granted to a nonadmitted insurer, if its manage 
ment is found to be incompetent or untrustworthy or so lacking in insurance 
managerial experience as to be hazardous to the buving public. Further, the 
status of elizibility will not be granted if it apnears that the insured is affiliated, 
directly or indirectly, through ownershin, control, reinsurance, or other insur. 
ance or business relations with any person or persons whose business operations 
are or have been deterimental to policyholders, stockholders, investors, credi- 
tors, or to the public. 

The commissioner is required to publish a list of all currently eligible surplus 
lines insurers and to mail a copy thereof to each surplus lines agent. 

While the determination of eligibility does not carry with it any duty to 
examine the nonadmitted insurer, the commissioner must withdraw the eligibility 
of any nonadmitted insurer if. at any time, he has reason to believe that it is 
insolvent or in unsound financial condition or no longer eligible. In addition, 
the commissioner mav withdraw such eligibilitv if he finds after a hearing, upon 


notice to all surplus lines avents, that an eligible insrer has willfully violated | 


the law of the state or does not make reasonably prompt payment of just losses 
and caims in the state or elsewhere. Whenever the eligibility status of a nop 
admitted insurer has been withdrawn by the commiss‘*ner, notice of such terni- 
nation must be sent promptly to all licensed surplus lines agents. 

The conditions under which surplus lines insurance is authorized are designed 
to comply with the purposes of the pronosed bill. Jt must be shown that the 
coverage cannot be procured from admitted insurers. The insurance must bk 
eligible for “export” that is, authorized to be placed with a nonadmitted insurer 
in accordance with the provisions of the act. The insurer must be an eligible 
surplus lines insurer and, lastly, coverage must be placed through a licensed 
surplus lines agent. 

In order to be eligible for export, the insurance must meet all of the statutory 
conditions. These are (1) the full amount required must not he procurable 
from among insurers authorized to transact that kind and class of insurance in 
the state, (2) the amount of coverage may be only the excess over the amount 
procurable from such admitted insurers. (3) the premium rate may not be lower 
than lowest rate which has been filed by or on behalf of an admitted insurer, 
and (4) the coverage shall not be different from similar contracts in actual 
use by the majority of admitted insurers writing similar coverages for similar 
risks. 
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The Act further provides that in addition to insurance coverage meeting the 
onditions above referred to, the commissioner may, by rules and regulations, 
a Jare eligible for export any ¢lass or Classes of insurance coverage or risk for 
which he finds, after a hearing held at least annually with notice to insurers 
admitted to transact such class or classes, that there is no reasonable market 
therefor ameng admitted insurers. Ba 

The Act contains other mniscellaneous provisions which also fulfill its pur- 
poses. Competition by admitted insurers for those classes of insurance which 
the commissioner has found t » be eligible for export is permitted without regard 
to rate filings otherwise applicable. The surplus lines business may be origi- 
nated by a surplus lines agent or he may accept it from any licensed agent or 
proker. To cover the situation where it is not possible to procure coverage 
either in whole or in part from authorized insurers or eligible nonadmitted 
insurers, the Act provides that, under such circumstances, a surplus lines agent, 
upon filing with the commissioner an affidavit, setting forth the facts, may place 
such insurance coverage with a nonadmitted insurer not eligible under certain 
conditions, such as: depositing U.S. bonds valued at $20,000 to be held for the 
benefit of a stated number of policyholders, the filing of a certified copy of its 
current annual financial statement showing net assets of at least $500,000, of 
which at least $300,000 are liquid assets, and a statement on the face of the policy 
that all or some of the insurers are nonadmitted and have not been approved, 
and that the placing of the insurance is not to be construed as an approval of the 
insurer. 

One of the most important provisions in the proposed bill deals with the prob- 
lem of unauthorized operations of domestic insurers. In effect, it prohibits a 
domestic insurer from knowingly soliciting or effectuating insurance in any 
state in which it is not then licensed or admitted as an insurer, provided that 
the laws of such state impose a similar prohibition upon its domestic insurers. 
This particular provision, if adopted by all states, would result in the elimination 
of what, at present, is a source of unfair competition to authorized insurers. 

To supervise all of the operations under the provisions of the Uniform Act, a 
Surplus Lines Examining Office is to be established and maintained by the 
commissioner. 

In evaluating any proposed legislation, it is essential to determine what the 
evils are which are sought to be remedied by the bill and the effectiveness of the 
statutory provisions which are intended to remedy the same. An analysis of 
the proposed “Uniform Nonadmitted Insurers Act’ demonstrates that the evils 
attendant upon surplus lines transactions have been recognized therein and pro- 
visions have been made therein to correct them. The evils are stated as the 
lack of financial soundness and insolvency of some nonadmitted insurers, the 
inability of policyholders to collect loss payments or return premiums from non- 
admitted insurers, the difficulty encountered by residents of the state in assert- 
ing their rights in foreign forums with unfamiliar laws and rules of practice, 
the untrustworthiness of some surplus lines agents who have effected insurance 
with nonadmitted insurers, and their failure to fulfill their fiduciary duties 
leaving insured without any practical means of redress. 

To insure the financial soundness and solvency of nonadmitted insurers, the 
proposed bill established the status of eligibility which a nonadmitted insurer 
must secure before insurance may be placed with it by a surplus lines agent. In 
order to be declared eligible, the insurer must establish that it has been in 
existence for some period of time and, according to its current annual financial 
statements, it is in sound and solvent financial condition, that it has a surplus 
to policyholders not less than the amount required of an admitted insurer, and, 
further, if it is an alien insurer that it has established in the U.S. an irrevocable 
trust fund with adequate terms and in a sufficient amount to protect the interests 
of all policyholders and creditors in the U.S. The status of eligibility may not 
be granted if its management is such as to make its operations hazardous to the 
insurance buying public or, where the interests behind it, whether direct or 
indirect, have been found untrustworthy in their dealings with the public. The 
status of eligibility must be withdrawn at any time if the commissioner has 
reason to believe that the nonadmitted insurer is financially unsound or insol- 
vent. Prompt notice thereof to the surplus lines agent is required. 

: With respect to the evil of poor claims practice and failure of nonadmitted 
msurers to remit return premiums where due and owing, the proposed bill in 
recognition of the existence thereof is provided as one of the conditions of eli- 
sibility that a nonadmitted insurer must be of good repute and provide reasonably 
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prompt service to its policyholders in the payment of just losses and claims and 
further that the trust fund of an alien insurer must be adequate to protect is 
policyholders and crediters. The commissioner must, at any time, Withdray 
the eligible status of a nonadimitted insurer if he has reason to believe that the 
insurer is no longer eligible uncer the conditions provided by the bill, Which 
conditions of eligibility include reasonably prompt service to its policyholderg and 
the protecton by the trust fund above referred to. In addition, if the Commis 
sioner, after a hearing, finds that an eligible insurer does not make reasonay 


: ably 
prompt payment of just losses and claims as stated or elsewhere, he may with. 


draw eligibility status. As a further protection with respect to the payment of 
return premiums when due or owing, an insurer is held liable to an insured for | 
payment of unearned premiums as long as it has assumed the risk and the | 
premium is paid to the surplus lines agent, even though not remitted to the | 
insurer. 

While most states presently provide for service of process upon unauthorized 
insurers by service upon the state supervisory agency, the proposed Uniform Act 
goes somewhat further. It provides that a nonadmitted insurer assuming 4 
surplus lines risk under the law is deemed to have subjected itself to the terms 
and provisions of the Act. A nonadmitted insurer may be sued upon any cayg 
of action in the state arising out of surplus lines insurance. Any policy isgyeg 


or certificate of insurance issued by a surplus lines agent must contain a pro- | 
vision setting forth the substance of the section of the proposed bill referring ty | 


actions against insurers and service of process and designate the person to whon 
the commissioner shall mail process served in accordance with the Unauthorizeg 
Insurers Service of Process Act. 

To combat the evil attendant upon the untrustworthiness of some surplys 
lines agents, the proposed Act requires the licensing of such agents before they 
are permitted to transact surplus lines business. Such license is to be granted 
only to trustworthy, competent individuals who have passed a written examina. 
tion. The agent is required before receiving the license and, in order to maip- 
tain his license, to file a bond, insuring compliance with the Act, in the sum of 
$10,000, if an individual, or $20,000, if a corporation, with a larger amount 
required in the discretion of the commissioner. The agent must maintain an 
office in the state at a designated location therein. He must maintain at such 
office full and true records of which surplus lines contract procured by hin 
which must be kept for a period of at least three years and which are subject 
to examination by the commissioner. Quarterly verified reports of all surplus 
lines transactions are required to be filed. Surplus lines agents may not place 
any coverage with an ineligible nonadmitted insurer. The agent may not issue 
a document purporting to insure or representing that any insurance has been or 
will be granted by any nonadmitted insurer, unless he has written authority from 
the insurer or has received information that such insurance has been granted or 
a policy issued and delivered to the insured by the insurer. Any egent issuing a 


| 


false certificate or who fails to promptly notify the insured of any marked change 


with respect to insurance placed by him is subject to the penalties provided by 
the law. The receipt by a surplus lines agent of the premium is deemed to be 
receipt by the company and establishes the liability of the nonadmitted insurer 
on the policy, as well as for the return premium. 

It has been claimed that in many instances the insurer is not furnished with 
proper and sufficient evidence of coverage. In seeking to remedy this complaint 
the proposed Act provides that the policy or contract forms shall be similar to 
those in actual current use in the State by a majority of admitted insurers that 
a copy of the confirmation of the insurance shall be filed by the surplus lines 
agent, with the commissioner containing the full details of the coverage. If the 
coverage is provided under a unique form of policy, a copy thereof must be filed 
with the superintendent who may disapprove it within a ten-day period. An 
agent is required to promptly issue and deliver to the insured evidence of in- 
surance, either in the form of the policy if issued by the insurer or, if not 
available, a certificate, cover note, or other confirmation of insurance. In the 
latter situation, he must furnish a policy of insurance to the insured within a 
fixed period of time thereafter. The document of insurance, which is required 
to be executed or countersigned by the agent, must contain, in addition to the 
description and location of risk covered, conditions, etc., rate, the name and aé- 
dress of the insured and insurer, a statement, if more than one insurer is it 
volved, giving the name and address of each and the proportionate share of the 
entire risk assumed by each. Any marked change, subsequent to issuance and 
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delivery of the document, requires the issuance and delivery by the agent to the 
insured of a substitute document showing its current status. 

Authorized insurers, while recognizing the necessity of the existence of a 
nonadmitted market, have been faced with unfair competition methods and 
practices. The proposed bill, while providing for orderly access to the non- 
admitted market, seeks to protect authorized insurers against such unfair com- 
petition. There is a blanket prohibition against representation of nonadmitted 
insurers except in compliance with provisions of the law, or with respect to 
reinsurance, railroad, aviation, and “wet marine insurance. — The conditions 
under which surplus lines insurance may be secured are established, both as to 
the vehicle through which it is procured, that is, the surplus lines agent, the 
source, that is, eligible nonadmitted insurers, and the coverage that is eligible 
for export. It provides for licensing and supervision of the activities of surplus 
lines agents, for an eligible nonadmitted insurer status which may be withdrawn 
for improper practices, that in order to be eligible for export, it must be demon- 
strated that the insurance coverage cannot be procured from authorized insurers 
and for limiting the amount thereof to only the excess over the amount procurable 
from such admitted insurers. It requires that the coverage must be similar and, 
lastly, that the rate cannot be lower than the lowest filed rate. It is further pro- 
vided that an admitted insurer may write insurance coverage declared by the 
commissioner to be eligible for export without regard to the rate filings otherwise 
applicable to each. This permits the admitted insurer, not willing to write the 
coverage because of being limited to the filed rate, to actively compete with 
eligible nonadmitted insurers for the business. 

Over the years, each state has developed its own individual pattern of handling 
surplus lines transactions. The surveys made in 1956 and 1959 clearly pointed 
out the many variations in state laws with respect to the main areas of regulation, 
namely, determination of eligible surplus lines insurance, producer licensing and 
regulation, and supervision of financial responsibility of nonadmitted insurers. 
Obviously, uniformity of regulation in these areas by the several states would 
be beneficial. The proposed “‘Uniform Nonadmitted Insurers Act” affords the 
states an opportunity to adopt a system of regulation and control of surplus 
lines insurance, which has the virtues of embodying safeguards against the evils 
which have beset this aspect of the insurance business, of greater simplification 
in the statutory requirements to be applied, and of smoother operations in the 
administration of the law and in the conduct of the surplus lines insurance 
business. 

We daresay that the adoption of a Uniform Nonadmitted Insurers Act by the 
respective states will give the states complete and adequate jurisdiction over 
the entire field and furnish a complete answer to any suggestion of federal 
control by Congressional legislation. 


PROPOSED UNIFORM NONADMITTED INSURANCE ACT 


An Act relating to the regulation, taxation, supervision, and control of the 
placement of nonadmitted insurance. 

BE IT ENACTED by the Senate and Assembly of the State of ————: 

SECTION 1. NONADMITTED INSURANCE LAW ; SHORT TITLE; INTERPRETATION. 

(a) This act may be cited as the ““Nonadmitted Insurance Act.” 

(b) This act shall be so interpreted as to effectuate its general purpose to 
make uniform the law of all states which enact it 

SECTION 2. PURPOSES—-NECESSARY FOR REGULATION. Insurance transactions 
which are conducted or entered into by citizens of the State of ———— with 
nonadmitted insurers either directly or. through the intervention of a surplus 
line agent [broker ‘] are affected with a public interest which makes it necessary 
to provide for the regulation, taxation, supervision, and control of such trans- 
actions and of the practices and matters related thereto and to that end (a) 
to require appropriate standards and reports concerning the placement of 
such insurance, (b) to impose requirements necessary to make such regulation 
and control reasonably complete and effective, (c) to provide orderly access 
to insurers that are not admitted to transact the business of insurance in this 

*Evitor'’s Note.—In those jurisdictions which presently provide for the licensing of 


insurance brokers as well as agents, the term “broker” may be substituted wherever the 
word “agent” appears unless the context requires otherwise 
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State, (d) to insure the maintenance of fair and honest markets, (e) to Protect 
the revenues of this State, and (f) to protect admitted insurers, which Under 
the laws of the State of ————- must meet strict standards as to the regulatig, 
of the business of insurance and the taxation thereof, from unfair Competition 
by nonadmitted insurers, and to regulate and supervise the effectuation of non. 
admitted insurance in accordance with the laws of this State and Publie Law 15 
known as the McCarran Act. 

SEcTION 3. INVESTIGATION AND FINDINGS. The Department of Insurance has 
found, after careful investigation, that many nonadmitted insurers which have 
issued policies of insurance to residents of this State have their principal Offices 
in distant foreign lands which have laws that do not impose stringent require. 
ments concerning the soundness and solvency of such nonadmitted insurers: 
that many residents of this State to whom policies of insurance have peo, 
issued by nonadmitted insurers are unable to collect loss payments or retyry 
premiums due and owing to them: that the residents of this State have op. 
countered insuperable obstacles when asserting their rights in forums foreign 
te them under laws and rules of practice with which they are not familiar: 
that some surplus line agents who have effected such insurance with nop. 
admitted insurers are untrustworthy and have not fulfilled their fiduciary duties 
thus leaving the insureds who are residents of this State without any practical 
means of redress. In order to properly regulate and tax such nonadmitted 
insurance within the meaning and intendment of Public Law 15 of the Us 
Congress, the Legislature of the State of ———— herein provides an orderly 
method for the insuring public of this State to effect insurance with nonadmitted 
insurers through qualified, licensed, and supervised surplus line agents in the 
State of ———— and under reasonable and practical safeguards so that suc 
insurance coverage may be obtained by residents of this State to the extent 
that the coverage is not procurable fronr duly admitted, regulated insurers 
conducting business in this State. 

SECTION 4. ACTING FOR OR AIDING NONADMITTED INSURERS PROHIBITED: Fy. 
CEPTIONS. No person shall in this State directly or indirectly act as agent for 
or otherwise represent or aid on behalf of another. any insurer not then aé- 
mitted to transact such insurance in this State, in the solicitation, negotiation, 
procurement, or effectuation of insurance or annuity contracts, or renewals 
thereof, or in the dissemination of information as to coverage or rates, or for. 
warding of applications, or delivery of policies or contracts, or inspection of 
risks, or fixing of rates, or investigation or adjustment of claims or losses, or 
eollection or forwarding of premiums, or in any other manner represent or 
assist such an insurer in the transaction of insurance with respect to subjects 
of insurance resident, located, or to be performed in this State. 

This section does not apply to— 

(a) Matters authorized to be done by the Commissioner’ under the Un- 
authorized Insurers Process Act (cite statutory sections) ; 

(b) Surplus lines insurance provided it is effected and written pursuant 
to this act; 

(ec) Transactions for which a certificate of authority to do business is not 
required of an insurer under the insurance laws of this State; 


(d) Reinsurance effectuated in accordance with the insurance laws of | 


this State; 

(e) The property and operations of railroads or aircraft engaged in in- 
terstate or foreign ecommerce and ocean going vessels or cargoes, herein 
after referred to as “wet marine,” provided such insurance thereon is ¢é: 
fected by a duly licensed insurance agent in accordance with section 1 
of this act. 

No insurance contract entered into in violation of this section shall preclude 
the insured from enforcing his rights thereunder in accordance with the terms 
and provisions of said contract. 

Any person who represents or aids a nonadmitted insurer in violation of this 
section ‘shall be subject to the penalties hereinafter provided. 

SecTION 5. SvITS BY NONADMITTED INSURERS. No nonadmitted insurer shall 
institute, file, or maintain, or cause to be instituted, filed, or maintained, any 
suit, action, or proceeding in this State to enforce any right, claim, or demand 


2 Epiror’s Note.—In those jurisdictions which have a “Superintendent of Insurance’ 
or “Director of Insurance” instead of an insurance commissioner, the word “Superit: 
tendent” or “Director” may be substituted in lieu of “Commissioner.” 
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arising out of any insurance transaction in this State except with respect to 
the following: od Se ' . ei 

(1) Investigation, settlement, or litigation or claims under its policies lawfully 
written in this State, or liquidation of assets and liabilities of the insurer (other 
than collection of new premiums), all as resulting from its former authorized 
operations in this State; 4 

(2) Transactions involving a policy, subsequent to issuance thereof, covering 
only subjects of insurance not resident, located or expressly to be performed in 
this State at time of issuance, and lawfully solicited, written, or delivered out- 
side this State ; 

(3) Transactions pursuant to surplus lines coverages lawfully written in con- 
formity with this act. 

(4) Reinsurance effectuated in accordance with the laws of this State. 

(5) The continuation and servicing of life insurance or disability insurance 
policies or annuity contracts remaining in force as to residents of this State 
where the insurer has withdrawn from the State and is not transacting new 
insurance therein. 

[ DRAFTSMEN’S Note.—The Uniform Unauthorized Insurers Process Act 
should be inserted here if not previously enacted and the subsequent sections 
renumbered accordingly. | 

Section 6. DEFINITIONS. As used in this act: 

(a) “The Surplus Lines Law” means sections 6 through 36 of this act. 

(b) “Surplus lines agent’ means an individual licensed as provided in this 
act to effectuate the placement of insurance coverages for an insured on behalf 
of a nonadmitted insurer or insurers. 

(ec) “Surplus lines insurer” means a nonadmitted insurer with which an in- 
surance coverage is placed or may be placed under this surplus lines law. 

(d) To “export” means to place in a nonadmitted insurer under this surplus 
lines law, insurance covering a subject of insurance resident, located, or to be 
performed in the State of ———— or elsewhere if the contract of insurance is 
effectuated in this State. 

(e) “Commissioner” means the Commissioner of Insurance of the State 
of ———. 
SECTION 7. SURPLUS LINES INSURANCE—AUTHORIZED. If certain insurance cov- 
erages of subjects resident, located, or to be performed in this State cannot 
be procured from admitted insurers, such coverages, hereinafter designated 
“surplus lines,” may be procured from nonadmitted insurers, subject to the 
following conditions : 

(a) The insurance must be eligible for export under section 8 of this act; 

(b) The insurer must be an eligible surplus lines insurer under section 11 of 
this act ; 

(ce) The insurance must be so placed through a licensed ———— surplus lines 
agent whose office and records are maintained in the State of ————; and 

(d) All other applicable provisions of this surplus lines law must be complied 
with. 

SecTION 8. ELIGIBILITY FOR EXPORT—GENERALLY. No insurance coverage except 
reinsurance, wet marine, railroad, and aviation insurance shall be eligible 
for export unless it meets all of the following conditions: 

(a) The full amount of insurance required must not be procurable from among 
the insurers authorized to transact that kind and class of insurance in this State, 
and the amount of insurance exported shall be only the excess over the amount 
and kind procurable from admitted insurers actually transacting and insuring 
that kind of insurance. 

(b) The premium rate at which the coverage is exported shall not be lower 
than the lowest rate which has been filed by or on behalf of any admitted insurer. 

(c) The policy or contract form under which the insurance is exported shall 
not provide coverage different from similar contracts in actual current use in 
this State by the majority of admitted insurers actually writing similar coverages 
on similar risks ; except that a coverage may be exported under a unique form of 
policy designed for use with respect to a particular subject of insurance if a copy 
of such form is filed with the commissioner by the surplus lines agent desiring 
to use the same. Said form shall be deemed approved by the commissioner unless 
within 10 days after receipt of same the commissioner shall make a finding 
that the use of such form is not reasonably necessary for the principal purposes 


of the coverage or that its use would be contrary to the purposes of this surplus 
lines law. 
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Except that the commissioner shall by rules and regulations declare eligible fo, 
export generally and notwithstanding the provisions of subsections (a), (b), ang 
(c) of this section set forth above, any class or classes of insurance coverage op 
risk for which he finds, after a hearing, which he shall hold annually or mop 
often, of which notice thereof was given to each insurer admitted to transact such 
class or classes in this State, that there is no reasonable or adequate market 
among admitted insurers. Any such rules and regulations shall continue in effect 
during the existence of the conditions upon which predicated, but subject ty 
earlier termination by the commissioner. The commissioner shall notify al] 
plus lines agents of such termination. 

SecTION 9. ADMITTED INSURERS—WAIVER OF RATE FILINGS. An admitted jp. 
surer may write any insurance coverage declared eligible: for export by the 
commissioner under section 8 of this act through any surplus line agent Without 
regard to rate filings which may otherwise be applicable to such admitted 
insurers provided that such coverage is written in compliance with all other 
applicable provisions of this act. 

[IRAFPTSMAN’S NOTE.—TIn lieu of sections 8 and 9 above a number of the mem 
bers of the Committee were inclined to the view that it would be preferable ty 
insert a new section 8 reading as follows :] 

Alternate SECTION 8. CONDITIONS TO PLACING INSURANCE. A surplus line agent 
may solicit and place insurance, other than as expected in section 10 of this 
act, with nonadmitted insurers only if such insurance can not be procured from 
a majority of the insurers admitted for the particular class or classes of ingyr. 
ance. Such part of the insurance as can not be so procured may be procured 
from nonadmitted insurers if the insurance is not plyced in a nonadmitted ip. 
surer for the purpose of procuring a lower rate than the lowest rate which 
will be accepted by any admitted insurer. It shall be conclusively presumed 
that insurance is placed in violation of this section where the insurance jg 
actually placed with a nonadmitted insurer at a lower rate of premium or lower 
premium than the lowest rate of premium or the lowest premium which could 
be obtained from an admitted insurer unless, at the time such insurance at 
taches, there is filed with the commissioner a statement describing the insurance. 
specifying the rate and nearest procurable rates from admitted insurers. Unless 
the commissioner within five days after such filing notifies the filing agent that 
in his opinion the placing of the insurance constitutes a violation of this gee. 
tion, the agent may thereafter maintain in effect such insurance. If within such 
five-day period the commissioner notifies the surplus line agent that such 
insurance is in violation of this section and orders the agent to effect termina- 
tion within ten days from such notice, and the agent fails or refuses to effect 
such termination, such failure or refusal is a violation of this section. The 
commisioner may make, publish and keep on fille with “the surplus lines exam- 
ining office,” hereinafter provided for, reasonable rules and regulations con- 
sistent with this act, in respect of transactions governed thereby and set forth 
the basis for any determination made hereunder. 

SEcTION 10. EXCEPTIONS CONCERNING PLACEMENT OF INSURANCE WITH NOv- 
ADMITTED INSURERS: RECORDS. The provisions of the Surplus Lines Law, set 
forth in sections 6 through 36 of this act, controlling the placement of insurance 
with nonadmitted insurers shall not apply to reinsurance, nor to the following 
insurance when so placed by any licensed agent of this State: 

(a) Insurance on subjects located, resident, or to be performed wholly outside 
of this State: 

(b) Insurance on the property or operations of aircraft or railroads engaged 
in transportation in interstate commerce : 

(c) Insurance on ocean marine vessels or cargoes, Commonly known and 
referred to herein as “wet marine.” 

Agents so placing any such insurance enumerated in subsections (a), (b), and 
(c) of the first paragraph of this section with a nonadmitted insurer shall keep 
a full, accurate, and true record of each such coverage in detail as required in 
the case of surplus lines insurance under sections 6 through 36 of. this act 
The record shall be preserved for not less than five years from the effective date 
of the insurance and shall be kept available in this State and open to the com- 
missioner’s examination. The agent shall furnish to the commissioner at his 
request a report of all such coverages so placed in any designated calendar year 
during which such record must be maintained as provided for herein. 

SecTION 11. ELIGIBLE SURPLUS LINES INSURERS. No surplus lines agent shall 
place any coverage with any nonadmitted insurer which is not then an eligible 
surplus lines insurer as provided for under this section. No nonadmitted in- 
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surer shall be or become an eligible surplus lines insurer unless determined to 
be eligible by the commissioner in accordance with the following conditions: 
(a) The status of eligibility of the insurer must be requested of the com- 
ssioner in writing by a licensed surplus lines agent ; is 

(pb) The nonadmitted insurer must furnish evidence satisfactory to the com- 
missioner that it is currently an authorized insurer in the State or country of 
its domicile as to the kind or kinds of insurance proposed to be so placed, and 


mi 


must have been such an insurer for not less than the ———— years next preceding: 
“ must be the wholly owned subsidiary of an already eligible surplus lines 
insurer that has been so eligible for a period of not less than the — years 


next preceding : ae ; eo 

(ce) Before granting eligibility there shall be furnished to the commissioner by 
the surplus lines agent or the nonadmitted insurer two duly authenticated copies 
of its current annual financial statement, one in the language and monetary 
values of the country of the insurer, if different from the English language and 
eurrency of the United States, and the other in the English language and with 
all monetary values therein expressed in United States dollars, at the current 
exchange rate shown in the statement, and with such additional information 
relative to the insurer as the commissioner may require ; : 

(d) The nonadmitted insurer must have a surplus as to policyholders of not 
less than the amount required under the Insurance Laws of this State for a like 
admitted insurer, and, if an alien insurer, must also have and maintain in the 
United States an irrevocable trust fund in either a national bank or a state bank 
which is a member of the Federal Reserve System established under terms 
adequate for the protection of all its policyholders and creditors in the United 
States in the amount of not less than $— ‘or, in the case of a group of 
insurers, such a trust fund shall be established and maintained subject to the 
same terms and conditions of not less than $———,* and a true and complete 
copy of the trust agreement shall be filed with the commissioner and be a matter 
of public record. Any such trust fund shall consist of public obligations of the 
United States, or of any state, county, or municipality thereof, or other invest- 
ments of the same general character, kind, and quality as those which are 
qualified investments for like funds of like domestic insurers pursuant to —};° 

(e) The nonadmitted insurer must be of good repute and provide reasonably 
prompt service to its policyholders in the payment of just losses and claims; 

(f) Nononadmitted insurer shall be eligible if the management is incompetent 
or untrustworthy, or so lacking in insurance company managerial experience 
as to make its proposed operation hazardous to the insurance-buying public: 
or if the commissioner has good reason to believe that it is affiliated directly 
or indirectly through ownership, control, reinsurance transactions or other 
insurance or business relations, with any person or persons whose business 
yperations are or have been detrimental to policyholders, stockholders, investors, 
creditors, or to the public. 

(g) No nonadmitted insurer shall be eligible the voting control or ownership 
of which is held in whole or substantial part by any government or governmental 
agency, or which is operated for or by any such government or agency. Mem- 
bership in a mutual insurer, or subscribership in a reciprocal insurer, or 
ownership of stock of an insurer by the alien property custodian or similar 
official of the United States, or supervision of an insurer by public insurance 
supervisory authority shall not be deemed to be an ownership, control, or 
operation of the insurer for the purposes of this subsection 

The commissioner shall from time to time publish a list of all currently eligible 
surplus lines insurers, and shall mail a copy thereof to each licensed surplus 
lines agent at his office last of record with the commissioner. 

This section shall not be deemed to impose upon the commissioner any duty 
or responsibility to determine the actual financial condition or claims practices 
of any nonadmitted insurer: and the status of eligibility, if granted by the 
commissioner, shall indicate only that the insurer appears to be sound financially 
and to have satisfactory claims practices, and that the commissioner has no 
creditable evidence to the contra ry. 

Where it appears that any particular insurance risk which is eligible for 
export, but insurance coverage thereon, in whole or in part, is not procurable 
from the eligible surplus lines insurers then the surplus lines agent may file a 





* $400,000.00, N.J. Sen. Bill 208: Fla. Insurance Laws, Sec. 357(d) 
* $50,000,000.00, N.J. Sen. Bill 208. 


® Cite applicable statutory section. 
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supplemental affidavit stating such facts and advising the insurance commis 
sioner that such part of the risk as shall be unprocurable, as aforesaid, is being 
placed with a named nonadmitted insurer or insurers, in the amounts and per. 
centages set forth in the affidavit. Such named nonadmitted insurer or insurer, 
shall, however, before accepting any risk in this State, each deposit with the 
commissioner, United States government bonds of the market value of $20,000.09 
which shall be held by said commissioner for the benefit of — — policyholders 
only and the surplus lines agent shall procure from each such nonadmitted 
insurer and file with the insurance commissioner a certified copy of its Current 
annual statement of financial condition. If such deposit is made and the 
statement reveals, including both capital and surplus, net assets of at leas 
$500,000.00, consisting of at least $30,000.00 liquid assets, then the surplus lines 
agent may proceed to consummate the contract of insurance. Whenever any 
insurance risk or any part thereof, is placed with a nonadmitted insurer, ag pro- 
vided herein, the policy, binder, or cover note shall bear conspicuously on jt 
face in boldface type the following notation: “All or part of the insurers par. 
ticipating in this risk have not been admitted to transact business in the State 
of ———, nor have they been approved as a surplus lines insurer by the ingyr. 
ance commissioner of this State. The placing of such insurance by a duiy 
licensed surplus lines agent in this State shall not be construed as approval of 
such insurer by the insurance commissioner of the State of — Conse- 
quently, you do not have the protection of the insurance laws of ———.” 4} 
other provisions of this act shall apply to such placement the same as if such 
risks were placed with an eligible surplus lines insurer. 

SECTION 12. WITHDRAWAL OF ELIGIBILITY, NONADMITTED INSURER. If at any 
time the commissioner has reason to believe that any nonadmitted insurer then 
on the list of eligible surplus lines insurers is insolvent. or in unsound financial 
condition, or that it is no longer eligible under the conditions therefor provided 
in section 11 of this act, he shall withdraw the eligibility of the insurer to insure 
surplus lines risks in this State. 

If the commissioner finds, after a bearing thereon of which notice was given 
to all licensed surplus lines agents, that an insurer currently eligible as a sur. 
plus lines insurer has willfully violated the laws of this State, or does not make 
reasonably prompt payment of just losses and claims in this State or elsewhere, 
he may withdraw the eligibility of the insurer to insure surplus lines risks in 
this State. 

The commissioner shall promptly mail notice of all such withdrawals of 
eligibility to each surplus lines agent at his address last of record with the 
commissioner. 

SECTION 13. EVIDENCE OF INSURANCE AND AFFIDAVITS, DUTY TO FILE. Within 
—_— ° days after the effectuation of any surplus lines insurance, each surplus 
lines agent shall file with the commissioner : 

(a) A copy of the binder, cover note, certificate, policy, or other confirmation 
of insurance showing the identity and location of the subiect of the proposed 
insurance; name and address of the proposed insured : name of proposed insurer 
or insurers: perils to be covered: form or type of policy or contract under which 
to be insured; any special or additional coverages or conditions; amount of 
premium or rate, and such other pertinent information as the commissioner 
may reasonably require; and 

(b) The affidavit of the surplus lines agent, on forms as prescribed and 
furnished by the commissioner, as to efforts made to place the coverage with 
authorized insurers and the results thereof. 

SECTION 14. SURPLUS LINES EXAMINING OFFICE. The commissioner shall estab 
lish and maintain an office and such facilities as may reasonably be necessary 
to carry out the purposes of this act. This office shall be known as “The Sur 
plus Lines Examining Office.” 

In the operation of the examining office, the commissioner may employ or 
obtain necessary personnel and office furniture, fixtures, and facilities, and 
may make joint use of personnel, furniture, fixtures, and facilities otherwise 
employed or used in his office. 

SEcTION 15. APPROPRIATION. There is hereby appropriated to the Department 
of Insurance for the fiscal year ———— the sum of ——— for the purpose of dis- 
charging the functions of the Surplus Lines Examining Office and the payment of 
salaries and expenses incurred in connection therewith. 








621 days in N.J. Sen. Bill 208; 10 days under Florida Insurance Laws. 
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section 16. EVIDENCE OF THE INSURANCE; CHANGES; PENALTY. Upon placing 
a surplus line coverage, the surplus lines agent shall promptly issue and deliver 
to the insured evidence of the insurance consisting either of the policy as issued 
py the insurer, or, if such policy is not then available, a certificate, cover note, 
or other confirmation of insurance. Such document shall be executed or coun- 
tersigned by the surplus lines agent and shall show the description and location 
of the subject of the insurance, coverage, conditions and term of the insurance, 
the premium and rate charged and taxes collected from the insured, and the 
name and address of the insured and insurer. If the risk is assumed by more 
than one nonadmitted insurer, the document shall state the name and address 
and proportion of the entire risk assumed by each insurer. 

No surplus lines agent shall issue any such document, or purport to insure 
or represent that insurance will be or has been granted by any honadmitted 
insurer unless he has written authority from the insurer for the insurance, or 
has received information from the insurer in the regular course of business that 
such insurance has been granted, or an insurance policy providing the insurance 
actually has been issued by the insurer and delivered to the insured. 

If after the issuance and delivery of any such document there is any change 
as to the identity of the insurers, or the proportion of the risk assumed by the 
insurer as stated in the original certificate, cover note, or confirmation, or in any 
other material respect as to the insurance coverage evidenced by such a docu- 
ment, the surplus lines agent shall promptly issue and deliver to the insured a 
substitute certificate, cover note or confirmation, or endorsement for the original 
of such document, accurately showing the current status of the coverage and the 
insurers responsible thereunder. No such change shall result in a coverage or 
insurance contract which would be in violation of this surplus lines law if 
originally issued on such basis. 

If a policy issued by the nonadmitted insurer is not available upon placement 
of the insurance and the surplus lines agent has issued and delivered a certifi- 
cate, cover note or confirmation, as hereinabove provided, the surplus lines agent 
shall as soon as reasonably possible. and in no event later than ————' days 
after placement of such insurance, procure from the insurer its policy evidencing 
the insurance and deliver the policy to the insured in replacement of the certifi- 
cate, cover note, or confirmation theretofore issued. 

Any surplus lines agent who issues a false certificate, cover note, or confirma- 
tion of insurance, or false endorsement therefor, or who fails to notify the 
insured promptly of any material change with respect to such insurance by deliv- 
ery to the insured of a substitute certificate, cover note or confirmation, or 
endorsement as provided in paragraph three of this section shall be subject to 
the penalties hereinafter provided. 

Section 17. FILING COPY OF POLICY OR CERTIFICATE. Immediately upon issuing 
a surplus lines policy, the surplus lines agent shall file with the commissioner 
an exact copy of the policy so issued. The surplus lines agent shall likewise 
promptly file with the commissioner an exact copy of any substitute certificate, 
cover note, or other confirmation of insurance, and of every endorsement of an 
original policy, certificate, cover note, or other confirmation of insurance, deliv- 
ered to an insured, together with such surplus lines agent’s memorandum in- 
forming the commissioner as to the substance of any change represented by such 
substitute certificate, cover note, or other confirmation, or of any such endorse- 
ment, as compared with the coverage as originally placed or issued. Filings other 
than affidavits made and furnished in accordance with this section and section 
13 of this act shall not be open to public inspection. This provision shall not 
apply as to the quarterly reports filed by such agents pursuant to section 24 of 
this act or to any information in connection with a unique form of policy issued 
pursuant to section 8 of this act. 

SECTION 18. INFORMATION REQUIRED ON CONTRACT. Each surplus lines agent 
through whom a surplus lines coverage is procured shall write or print on the 
outside of the policy and on any certificate, cover note, or other confirmation of 
the insurance his name, address, and license number, the name of the 
broker through whom the business originated. and the name, address and code 
designation, if any, of the foreign or alien broker through whom the coverage 
was placed. Where such coverage is placed with an eligible surplus lines in- 
surer there shall be stamped or written upon the first page of the policy or the 





730 days in Florida ; 60 in N.J., Sen. Bill 208. 
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certificate, cover note, or confirmation of insurance, the words: “This Insurang 
is Issued Pursuant to the —- Surplus Lines Law.” 

SECTION 19. SURPLUS LINES INSURANCE VALID. Insurance contracts procured gg 
“surplus lines” coverages from nonadmitted insurers in accordance with this 
law shall be fully valid and enforceable as to all parties. 

SEcTION 20. LIABILITY OF NONADMITTED INSURER FOR LOSSES AND UNEARNEp 
PREMIUMS. If the nonadmitted insurer has assumed the risk as to a surplhy 
lines coverage placed under this surplus lines law, and if the premium therefor 
has been received by the surplus lines agent who placed such insurance, they 
in all questions thereafter arising under the coverage as between the insurer 
and the insured the insurer shall be deemed to have received the premium due to 
it for such coverage; and the insurer shall be liable to the insured as to Logges 
covered by such insurance, and for unearned premiums which may become 
payable to the insured upon cancellation of such insurance, whether or not jp 
fact the surplus lines agent is indebted to the insurer with respect to sneh 
insurance or for any other cause. 

Each nonadmitted insurer assuming a surplus lines risk under this Surplus 
lines law shall be deemed thereby to have subjected itself to the terms of this 
section. 

SecTION 21. LICENSING OF SURPLUS LINES AGENTS. Any individual resident 
in this State who is deemed by the commissioner to be competent and trust. 
worthy and while maintaining an office at a designated location in this State 
may be licensed as a surplus lines agent upon taking and passing a written 
examination given by the commissioner covering property, casualty and surety 
surplus lines coverages. ; 

The examination requirements set forth in the first paragraph of this section 
shall not be required in the case of an individual holding a surplus lines agent's 
license duly issued by the commissioner and in force and effect on the effective 
date of this act. 

Initial and renewal applications for the said licenses and certificates shall 
be made to the commissioner on forms designated and furnished by him. 

Such licenses and certificates shall expire at midnight on the 5 next 
following date of issuance, and shall be renewable upon written request therefor 
filed with the commissioner and accompanied by payment of the license fee, 
prior to expiration. 

The following fees shall be paid in advance: 








(a) Surplus lines agent’s annual license fee__ ae _.... $100.00 
(b) Annual certificate of eligibility_____~—- oats ae _ 10.0 
(ec) Examination fee............ be achiteg hinge ae «oon 


All applicants and licensees must file and maintain the bond required under 
section 22 of this act. 

SECTION 22. SURPLUS LINES AGENT’S BOND. Prior to issuance of license, the 
applicant shall file with the commissioner, and thereafter for as long as any such 
license remains in effect he shall keep in force and unimpaired, a bond in favor 
of the commissioner or his successors in office in the penal sum of not less than 
$10,000.00, aggregate liability, with authorized corporate surety or sureties ap 
proved by the commissioner; the bond for a corporation licensed as a surplus 
lines broker shall be $20,000.00.°. The commissioner may, in his discretion, re 
quire a bond in larger amount commensurate with the volume of surplus lines 
business transacted or to be transacted by a particular surplus lines agent. The 
bond shall be conditioned that the surplus lines agent will comply with the 
requirements of this act. 

SECTION 23. SURPLUS LINES AGENT MAY ACCEPT BUSINESS FROM OTHER AGENTS 
OR BROKERS. 

(a) A resident agent or broker licensed as a surplus lines agent under this act 
may originate surplus lines business himself or may accept surplus lines busi- 
ness from any other originating agent or broker duly licensed as to the kind or 
kinds of insurance involved in any such transaction, and may compensate such 
agent or broker therefor: 

(b) No originating broker or agent shall knowingly misrepresent to the sur- 
plus lines agent any material fact involved in any such insurance transaction 
or in the eligibility of the risk for placement with a surplus lines agent. 


8 Epitor’s NotTe.—Insert proper date. 
® DRAFTSMAN’S Notge.—Applicable only in those States where corporations may be 
licensed. 
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SecTIoN 24. RECORDS OF SURPLUS LINES AGENT. Each surplus lines agent 
shall keep in his office in this State a full and true record of each surplus lines 
contract procured by him, including a copy of the daily report, if any, and show- 
ing such of the following items as may be applicable: 

(a) Amount of the insurance and perils insured against ; 

(b) Brief general description of property insured and where located ; 

(ec) Gross premium charged , 

(d) Return premium paid, if any ; 

(e) Rate of premium charged upon the several items of property ; 

(f) Effective date of the contract, and the terms thereof ; 

(g) Name and post office address of the insured ; 

(h) Name and home office address of the insurer ; 

(i) Amount collected from the insured ; and 

(j) Other information as may be required by the commissioner. 

The record shall at all times be open to examination by the commissioner 
without notice, and shall be so kept available and open to the commissioner for 
8 years next following expiration or cancellation of the contract. 

‘Section 25. QUARTERLY REPORTS; SUMMARY OF EXPORTED BUSINESS. Each 
surplus lines agent shall on or before the end of the month next following each 
calendar quarter file with the commissioner a vertified report in duplicate of 
all surplus lines insurance transacted by him during such calendar quarter. 

The report shall be on forms as prescribed and furnished by the commissioner 
and shall show : 

(a) Gross amount of each kind of insurance transacted ; 

(b) Aggregate gross premiums charged ; 

(c) Aggregate of returned premiums and taxes paid to insureds ; 

(d) Aggregate of net premiums; and 

(e) Additional information as required by the commissioner. 

The report shall include a separate report of the applicable items referred to 
in the second paragraph of this section as to wet marine, railroad, and aviation 
coverages written under section 10 of this act. 

Section 26. SURPLUS LINES TAX. The premiums charged for surplus lines cov- 
erages are subject to a premium receipts tax of 3 percent of all gross premiums 
less any return premiums charged for such insurance. The surplus lines agent 
shall collect from the insured the amount of the tax at the time of delivery of 
the cover note, certificate of insurance, policy, or other initial confirmation of 
insurance, in addition to the full amount of the gross premium charged by the 
insurer for the insurance; provided, however, that the tax on any unearned 
portion of the premium shall be returned to the policyholder by the surplus lines 
agent. The surplus lines agent is prohibited from absorbing such tax, or, as an 
inducement for insurance or for any other reason, rebating all or any part of 
such tax or of his commission. 

The surplus lines agent shall forward to the commissioner together with his 
quarterly report a check in the amount of the premium receipts tax due for that 
period made out to “the State of ————.” 

The check covering taxes paid under the provisions of this act shall be for- 
warded by the commissioner to the Director of the Division of Taxation” and 
that portion of the premiums representing fire insurance shall be distributed by 
him in the amount now or hereafter provided by law as to taxes collected by 
him from fire insurance companies of other States and foreign countries. The 
commissioner shall ascertain and report to the Director of the Division of Taxa- 
tion” all facts necessary to enable the director to ascertain, fix, and collect the 
amount of the tax to be paid by each. licensee subject thereto under this act. 

If a surplus lines policy covers risks or exposures only partially in this State, 
the tax payable shall be computed on the portions of the premium which is prop- 
erly allocable to the risks or exposures located in this State. In determining 
the amount or premiums taxable in this State, all such premiums written, pro- 
cured, or received in this State, other than reinsurance premiums, shall be 
deemed written on property or risks located or resident in this State, except such 
premiums as are properly allocated or apportioned and reported as taxable 
premiums of any other State or States. 

This section does not apply as to insurance of or with respect to reinsurance, 
wet marine, railroad, or aviation risks written under section 10 of this act or 
as to insurance of risks of the State Government or its agencies, or of any country 
or municipality or of any agency thereof. 





“ Epitor’s Note.—Insert proper official. 








6156 THE INSURANCE INDUSTRY 


SECTION 27. COLLECTION OF TAX. If the tax payable by a surplus lines agent 
under this surplus lines law is not so paid within the time prescribed, the gq 
shall be recoverable in a suit brought by the commissioner against the surplus 
lines agent and the surety or sureties on the bond filed by the surplus lines 
agent in accordance with the requirements of this act. 

SECTION 28. SUSPENSION, REVOCATION, OR REFUSAL OF SURPLUS LINES AGENT 
LICENSE. The commissioner shall suspend, revoke, or refuse to renew the license 
of a surplus lines agent and all other licenses and permits held by the licensee 
under this Title, upon any 1 or more of the following grounds: 

(a) Removal of the licensee’s office from the State; 

(b) Removal of the accounts and records of his surplus lines business from 
this State during the period when such accounts and records are required to be 
maintained under section 24 of this act; 

(c) Closure of the licensee’s office for a period of more than 30 consecutive 
days, unless granted permission by the commissioner upon showing circum. 
stances warranting such closure for a longer period; 

(d) Failure to make and file his quarterly reports when due as required by 
section 24 of this act; 

(e) Failure to pay the tax on surplus lines premiums, as provided for in this 
surplus lines law; 

(f) Failure to maintain the bond as required by section 22 of this act; 

(g) Suspension, revocation, or refusal to renew any other license issued by 
the commissioner ; ~ 

(h) Lack of qualifications as for an original surplus lines agent’s license; 

(i) Violation of any provision of this surplus lines law; 

(j) For any other cause for which a license could be denied, revoked, sus 
pended, or newal refused under ———.” 

In addition to the foregoing penalties set forth in the first paragraph of this 
section, any person, persons, or corporation violating any of the provisions of 
this act shall be liable to a penalty not exceeding $1,000.00 for the first offense 
and not exceeding $2,000.00 for each succeeding offense to be recovered in a 
summary proceeding as provided in section ———.” 

SECTION 29. FAILURE TO FILE REPORT OF PAY TAX—SPECIAL PROCEDURE. If any 
licensed surplus lines agent fails to file the quarterly report required or pay the 
taxes as required of him under this surplus lines law, the commissioner shall 
issue an order directed to the licensee requiring the licensee to file such report 
and pay such tax or to show cause by a day certain to be named therein why 
the commissioner should not revoke his license. The notice shall provide a re 
turn day not sooner than 30 days subsequent to its issuance and shall be served 
upon the licensee by registered mail at his business post office address. 

The licensee may, not less than 10 days prior to such return day, file his 
response in writing with the commissioner showing cause why he has not paid 
such tax, but the only defenses available to the licensee with respect thereto 
shall be that the commissioner is requiring the payment of a tax greater than 
that due from the licensee, and such defense will be available only if the 
licensee shall have filed return purporting to show the tax payable by the 
licensee, and shall have tendered the amount of tax computed by the licensee 
to be due. 

If on the return day the licensee has not filed such return and paid the tax 
and has not filed any such defense and made such tender, the commissioner 
shall revoke the licenses of the licensee. 

If the licensee files such defense to the order and makes such tender within 
the time required, on the return day the commissioner shall hold a hearing with 
respect to such matters and if the commissioner determines after such hearing 
that the licensee has failed to pay the tax required, and the licensee does not 
within 5 days thereafter pay such tax, the commissioner shall enter his order 
revoking the licenses of such licensee. 

The revocation of a license by the commissioner under this section shall be 
subject to review in the Superior Court * by a proceeding in lieu of prerogative 
writ. . 

Section 30. ACTIONS AGAINST INSURER; SERVICE OF PROCESS. A nonadmitted 
insurer may be sued upon any cause of action arising in this State under any 
surplus lines insurance contract issued by it or certificate, cover note or other 


11 Cite applicable sections of statute. 
2 Epitor’s Note.—Cite appropriate section of statute. 
18 EpIToOR’s NotTe.—Insert proper court depending upon state law. 
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confirmation of such insurance issued by the surplus lines agent, pursuant to 

the same procedure as is provided in The Nonadmitted Insurers’ Process 
14 

>a such policy issued by the insurer, or any certificate of insurance issued 

by the surplus lines agent, shall contain a provision stating the substance of 

this section and designating the person to whom the commissioner shall mail 

process. , ‘ s . 2 tak i 3 3 

Each nonadmitted insurer assuming a surplus lines risk under this surplus 
lines law shall be deemed thereby to have subjected itself to the terms and 
provisions of this act. . 

This section shall be cumulative to any other methods which may be provided 
by law for service of process upon the insurer. 

SecTION 31. INSURANCE INDEPENDENT PROCURED; DUTY TO REPORT AND PAY TAX. 
Every insured who in this State procures or causes to be procured or continues 
or renews insurance with a nonadmitted foreign or alien insurer, or any insured 
or self-insurer who so procures or continues excess loss, catastrophe, or other 
jnsurance, upon a subject of insurance resident, located or to be performed 
within this State, other than insurance procured through a surplus lines agent 
pursuant to the surplus lines law of this State or exempted from tax under 
section 25 of this act, shall within 30 days after the date such insurance was 
so procured, continued, or renewed, file a report of the same with the commis- 
sioner in writing and upon forms designated by the commissioner and furnished 
to such an insured upon request. The report shall show the name and address 
of the insured or insureds, name and address of the insurer, the subject of the 
insurance, a general descriptions of the coverage, the amount of premium 
currently charged therefor, and such additional pertinent information as is 
reasonably requested by the commissioner. 

Any insurance in a nonadmitted insurer procured through negotiations or an 
application, in whole or in part occurring or made within or from within this 
State, or for which premiums in whole or in part are remitted directly or 
indirectly from within this State, shall be deemed to be insurance procured, or 
continued or renewed in this State within the intent of the first paragraph of 
this section. 

There is hereby levied upon the obligation, chose in action, or right represented 
by the premium charged for such insurance, a tax at the rate of 3 percent of 
the gross amount of such premium less any return premium charged for such 
insurance. The insured shall withhold the amount of the tax from the amount 
of premium charged by and otherwise payable to the insurer for such insur- 
ance, and within 30 days after the insurance was so procured, continued or 
renewed, and coincidentally with the filing with the commissioner of the report 
provided for in the first paragraph of this section, the insured shall pay the 
amount of the tax to the commissioner, who, after reviewing the above report, 
shall turn over the amount of the tax to the Director of the Division of Taxa- 
tion along with a summary of the facts necessary to enable the director to 
ascertain and fix the proper amount of the tax. 

If the insured fails to withhold from the premium the amount of tax herein 
levied, the insured shall be liable for the amount thereof and shall pay the 
same to the commissioner within the time stated in the second paragraph above. 

The tax imposed hereunder if delinquent shall bear interest at the rate of 
6 percent per annum, compounded annually. 

The tax shall be collectible from the insured by civil action brought by the 
commissioner. 

The amount of taxes paid to the Director of the Division of Taxation under 
the provisions of this section on premiums for fire insurance shall be distributed 
by him in the manner now or hereafter provided by law as to taxes collected 
by him from fire insurance companies of other States and foreign countries. 

This section does not abrogate or modify, and shall not be construed or 
deemed to abrogate or modify, any provision of section 4 entitled “AcTING FOR 
OR AIDING NONADMITTED INSURERS PROHIBITED”; or Section 5, “Surirs py NONAD- 
MITTED INSURERS PROHIBITED” ; or any other provision of this act. 

This section does not apply as to life or disability insurances. 

SECTION 32. INVESTIGATION: PRODUCTION OF POLICIES AND DOCUMENTS. Every 
person by or as to whom insurance is procured or placed in a nonadmitted 
insurer, upon the commissioner’s order shall produce for his examination all 
ed 


“ Cite applicable sections of statute. 
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policies and other documents evidencing the insurance, and shall discloge to 
the commissioner the amount of gross premiums paid or agreed to be paid for 
the insurance. In case of a failure of any person to comply with the commis 
sioner’s order, the —* Court, on application of the commissioner, may 
issue an order requiring the production of the records and information sought 
by the commissioner. Any person failing to obey the Court’s order may be 
punished by the Court as for a contempt. 3 

This section does not apply to life insurance or disability insurance, 

SECTION 33. DOMESTIC INSURERS’ UNAUTHORIZED OPERATIONS; EXCEPTIONS: 
RECIPROCITY. No domestic insurer shall knowingly solicit or effectuate insurance 
in any reciprocating State in which it is not then licensed and admitted ag ap 
insurer. 

This section shall not prohibit advertising through publications, radio, o; 
television broadcasts, or other means of dissemination originating outside such 
reciprocating State, if the insurer is licensed in a substantial number of States 
in which such advertising is disseminated, and if such advertising is not ey. 
pressly directed toward residents or subjects of insurance in such reciprocating 
State. This limitation shall not apply as to trade publications or directories, 

This section shall not prohibit insurance covering subjects resident or located 
in a reciprocating State, under contracts solicited and effectuated in States jp 
which the insurer was then licensed. Nor shall it prohibit insurance lawfully 
effectuated by the insurer as a nonadmitted insurer in accordance with the 
laws of the reciprocating State. 

This section shall not prohibit the solicitation by mail of additional or other 
insurance coverages from existing policyholders of an insurer by such insurer 
if such solicitation is part of a general mailing to all the insurer’s policyholders 
or to a class thereof not distinguished by residence in states wherein the in. 
surer is not authorized to transact insurance. 

A “reciprocating” state, as used herein, is one under the laws of which a 
similar prohibition is imposed upon and is enforced against insurers domiciled 
in that state. 

The commissioner shall suspend or revoke the certificate of authority of a 
domestic insurer found by him, after a hearing, to have violated this section. 

SECTION 34. PENALTIES. 

(a) Any person who in this State represents or aids a nonadmitted insurer 
in violation of Section 4 of this act shall, upon conviction thereof, be guilty of 
a misdemeanor, and be subject to a fine not in excess of one thousand ($1,000) 
dollars or imprisonment for not more than six (6) months, or by both such 
fine and imprisonment in the discretion of the court. 

(b) In addition to the penalties provided for in subsection (a) of this section 
such violator shall be liable, personally, jointly, and severally with any other 
person or persons liable therefor for payment of taxes payable on account of 
such insurance under section 31 of this act. 

(c) In addition to any other penalty provided for herein or otherwise pro 
vided by law any person, firm, association, or corporation violating any provi- 





sion of this act shall forfeit to the people of this State the sum of $——— for 
the first offense, and an additional sum of § - for each month during which 


any such person, firm, association, or corporation shall continue to act in viola 
tion of any provision of this act. 

SEcTION 35. SEPARABILITY OF PROVISIONS. If any provision of this act, or the 
application of such provision to any person or circumstances, shall be held in- 
valid, the remainder of the act and the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shall not be af- 
fected thereby. 

Section 36. EFFECTIVE DATE. This act shall take effect (insert appropriate 
date). 


145 EpITOR’s NotTe.—lInsert proper court. 
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BRUNDAGE & SHORT, 
Chicago, Ill., May 23, 1960. 
Re Old Republic Life Insurance Co. 
Mr. DonaLp P. McHvue6u, ' 
senate Antitrust and Monopoly Committee, 
Washington, D.C. 

Deak Mr. McHucGu : In accordance with your request, I am enclosing here- 
with a list of accounts covering the business reinsured under the treaty with 
Continental Assurance, Ltd. 

Very truly yours, 
CHARLES F. SHort, Jr. 











| 
Account No. Producer Location 
| 
i ae Eat 2 es ea General Acceptance Corp__._-.....--...---...| Allentown, Pa. 

a eee Se ay do an Se ar weal Do 
4 Ae oe ee De. 
eT Ue. eS 5 ile A ets OI 5 coc acl eavoha am =i etocesteaen Sakae alec aioe Do. 
a Seen nu Frisia: dase bee, Giese Sees Do. 
i piier eae sa cieisn Dinthel ac arate akcoeasi eh i ccleaner Do. 
0850 A&H.--.----- senaicerinenn igen gl wan-incananhnionsniaeanceipeteien cont an 
1006 Life....--..-------- i Thrift Finance Corp-----.-- ere My Uy 
1194 Life... - --- = ..| Federal Services Finance Corp--- inane Washington, D.C. 
1041 Life... ----------------- Dewey Bros (General Insurance Agency) ----| Philadelphia, Pa. 
0522-052 Life... _.--.------------| Appliance Buyers Credit Corp.__.._-...-..---| St. Joseph, Mich. 
OS asin dries ocin oa fimim Heating Acceptance Corp-_--.--..--.--- ....-| Holland, Mich. 
0285 Life_.....-- aS. = Mutual National Bank ___-___----- ...---| Chicago, Ill. 
SRE Wao cata woncdecesces | Apetionn Trent: Oe. .ock i wees <écncucescany OE Bend, Ind. 
6607 life... ..<--..------------..| Central Bank & Trust Co-............... ....-| Miami, Fla. 


STATEMENT BY ERNEST L. CLARK, PRESIDENT, CORPORATE ADVISORS, INC., 
NEw YORK, N.Y. 


THE NONADMITTED AND SURPLUS LINE MARKET 


Under present conditions, it is absolutely necessary for the protection and 
operation of American enterprise, this so-called nonadmitted and surplus line 
market continue to be made readily available to the American businessman. 
Under present conditions, the use of this market is caused almost entirely 
because of its broad underwriting ability and capacity of amount. Not because 
the insurance is in competition with the domestic market on the basis of costs 
of insurance. 

This market is used for two reasons: 

First, because American business needs or desires coverages not available in 
the domestic market. The domestic market does not furnish these coverages. 

Basically the American underwriter operates under a different underwriting 
philosophy than the foreign underwriter. When he writes different types of 
risk he underwrites a class, not just an individual submission. In order to be 
considered by him, all risks of a similar nature must be able to produce for 
him enough premium to enable him to spread the losses from that class of risk 
among all insurance that he has written on that class of risks. In other words 
there must be adequate premium income from the particular kind of risk to 
meet all of the losses that may come from that risk. It is not the general prac- 
tice to write unique coverages for this reason. 

The foreign underwriter is satisfied to write any type of risk that is submitted 
whether or not he has another similar one on his books in the hope the premiums 
from all types of risks will be adequate to meet all the losses from all the risks 
and leave a net profit for the underwriter. 
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To illustrate: A particular manufacturer is dependent on water Supply for 
production and under normal conditions the water supply has been always 
available to that manufacturer. He fears a dam break may occur, or an unusual 
unprecedented drought may occur, which might cause him to lose his Water 
supply. In order to protect his business against having to close down because 
of lack of water he might desire to insure this risk. This is a type of insurance 
which would not be normally available in admitted companies but one which the 
foreign insurers might be willing to consider. 

The second reason why the American companies cannot devise exact coverage 
in all cases desired by industry is that State laws, and rating bureaus who dictate 
the forms of insurance under the State laws, prevent the insurance underwriter 
from having free decision in adjusting the terms of insurance available to meet 
desired conditions and modify his insurance policies as an insured might desire 
In most cases he cannot make modifications without sanction of the rating 
bureau or State insurance departments. These sanctions are not readily obtaip. 
able and in most cases cannot be obtained. Or the insurance companies py 
mutual arrangements through the rating bureaus have indicated that they wij 
not permit such modifications to be made in their insurance policies. 

Principally among these restrictions is the matter of discrimination whiq 
it is important that American insurance companies avoid. It is the law jp 
almost every State that an insurance company cannot show any unfair diserip. 
ination between policyholders. What is made available to one policyholder 
must be equally available to other policyholders. An underwriter might in his 
judgment be willing to grant a certain type, or adjustment of conditions of 
insurance to one assured but in his best judgment he might not wish to do like 
wise for another assured. Under our laws if he should make such discrimination 
he would have to justify it with the rating bureau and possibly the State author. 
ities. The action he took might be justifiable in his own judgment, but he might 
have considerable difficulty in explaining these so-called discriminations to q 
third party including his calculation of the premium that he was charging for 
whatever particular risk he had assumed. 

The underwriters of the foreign markets have no such restrictions. They are 
free lance and they can give the coverage at a certain rate to one assured and 
refuse to give coverage to another assured, or give the same coverage at an 
entirely different rate. This is a very important factor in this entire subject, 
The writing of miscellaneous nonstandard risks requires entire freedom of 
action on the part of the underwriter. The American underwriter is required to 
follow standard forms, practices, and standard rates if he does not follow them 
he is in violation of either State law, or a rating bureau agreement. For the 
orderly practice of the insurance business, as it is carried on in the United States, 
this is a necessity. 

One very simple illustration is the question of insuring foundations below the 
level of the ground in the State of Ohio. In this State it has been ruled illegal 
for any insurance company to insure this risk, even thongh it is readily avail- 
able in any other State of the Union. If some building owner decides that due 
to the peculiar construction of this building below the level of the ground he 
wants this risk insured his only recourse for getting this coverage is to go to 
the nonadmitted market. I cannot, and would not, cite any particular insured 
who has done this for this reason, but it is a reasonable possibility. This is only 
one simple example of that about which I am speaking. 

Another might be, which would apply nationally, is the question of deductible 
insurance. If a manufacturer had a large sprinklered plant and desired to in- 
sure that plant under arrangements that he would only be insured after assum- 
ing the first amount of each loss, which should be his prerogative. The stock 
insurance companies in the United States, except for a very limited market, 
would not offer the kind of coverage he desired, because they have chosen as 4 
body not to offer it. Although some stock companies have made it available the 
total capacity of these companies, as a rule, is not big enough to offer insurance 
on a very large risk. Therefore, such an assured would have to go to another 
market for this coverage. 

It is possible to go on for hours giving examples where these conditions would 
apply. The larger writers of fire insurance are interested in only selling ready- 
made insurance without alterations and without custom tailoring. In other 
words under the method of operation, followed by most of the large American 
companies, necessitate rules and regulations dictating the exact wording of 
forms of insurance which have to be enforced, so policies can be issued by local 





agents 
withou 
Otherv 
ficatiol 
tation 
the ad 
For 
in the 
requir 
of the 
to the 
form. 
times, 
use th 
five ti! 
any ¢l 
suranc 
nonad 
The 
necess 
to hes 
given 
domes 
value 
total : 
loss, ¢ 
many 
But 
liabili 
by th 
tensio 
sons | 
Unite 
for A 
liabili 
It i 
prope 
amou 
millic 
It oft 
insur: 
stabil 
the h 
this | 
share 
Thi 
trial 
troph 
in th 
to as 
to ha 
tropk 
Ju 
if th 
were 
indus 
tinen 
popu 
deat] 
and « 
that 
dome 
It 
mitis 
sugg 
earri 
help! 





y for 
Ways 
1sua| 
Vater 
‘alse 
‘ance 
h the 


Tage 
Ctate 
Titer 
meet 
sire 
iting 
tain. 
S by 

will 


hieh 
V in 
‘Tin- 
Ider 
1 his 
is of 
like. 
ition 
hor- 
light 
to a 
for 


are 
and 
t an 
ject. 
a of 
d to 
hem 
the 
ites, 


the 
egal 
vail- 
due 
l he 
Oo to 
Ired 
nly 


ible 
» in- 
un- 
Fock 
ket, 
1S a 
the 
nee 
her 


ld 
dy: 
her 
cal 

of 
al 


THE INSURANCE INDUSTRY 6161 


agents and the mass market producers insurance of the various types written 
without any leeway being given to anyone to write special forms of contracts. 
Otherwise the insurance companies would be deluged by requests to make modi- 
fications. This would be a very expensive operation. Yet this particular limi- 
tation often creates the need for an assured to look elsewhere for coverage from 
the admitted companies. é 

For example the use and occupancy form must be followed exactly as printed 
in the State of New Jersey. One insured had a condition which would unfairly 
require him to carry more insurance than was necessary and under that part 
of the insurance which was in excess of his requirements. Request was made 
to the New Jersey Rating Bureau for permission to delete certain words in the 
form. Their answer was that if this were done the rate would be increased five 
times, Which is their standard in that State for writing a form that does not 
use the complete exact wording of the form as they publish it. Of course, the 
five times the rate has no actuarial basis. It is merely a means to discourage 
any changes in the form. As this insured wanted the use and occupancy in- 
surance worded as he desired the only place he could buy it would be from the 
nonadmitted market. ae 

The principal area where the surplus or nonadmitted market offers facilities 
necessary to American business is capacity. It is often surprising to the layman 
to hear how limited is the total amount of insurance that one can cover on a 
given risk with domestic companies. Where requirements exceed this local or 
domestic capacity it is necessary to go abroad for additional insurance. The 
value in a single plant when considering the replacement of that plant plus the 
total amount of possible business interruption, also known as use and occupancy 
loss, can exceed and often does exceed the ability of domestic market to cover in 
many instances. 

But the main area in which this domestic market is not nearly adequate is 
liability insurance. With the increasing amounts of verdicts being brought in 
by the courts for bodily injuries and property damage, and the increasing ex- 
tension of the areas of responsibility for damage to property and injuries to per- 
sons as indicated by the broadened application of the negligence laws in the 
United States has increased the apprehension, deservedly so, and the necessity 
for American business to increase the amount of broad and high limits of 
liability insurance it desires. 

It is here the foreign market is of absolute necessity if American industry is to 
properly protect its assets from this source of loss. While in a few instances the 
amount of coverage that can be obtained in the world market has exceeded $20 
million it is very difficult, in many cases impossible, to ever get up to this amount. 
It often involves using all of the markets of the world and in some cases accepting 
insurance from companies about which very little is known as to their financial 
stability. This is not a matter of price, it is solely a matter of capacity. Ofttimes 
the higher limits of coverage cost as much or more than much lower limits, as 
this insurance is usually placed in layers of coverage rather than a pro rata 
share. 

This is a great problem particularly to commercial airplane operators, indus- 
trial companies that operate their own planes, and companies that have a catas- 
trophic products liability risk. Many desire more insurance than is available 
in the world market. Here we are speaking of possibilities of loss that can run 
to astronomical figures. It is important to the financial safety of the insureds 
to have high limits protecting them against this potential, because if the catas- 
trophic loss should occur, it might financially embarrass such corporations. 

Just picture, for instance, the total amount of claims that would be generated 
if the recent cranberry episode had been based on the fact that the cranberries 
were poisoned and they had reached the public. Or another possibility if a small 
industrial airplane should, through error, and it is possible, strike a transcon- 
tinental jet, or land on top of an oil refinery, or atomic energy plant, or a highly 
populated factory. The industrial airplane owner might be held liable for all the 
deaths and the damage to the plant, injury to the people in it, and the loss of use 
and occupancy of that plant while it was being rebuilt. These are contingencies 
that must be insured with a very large amount of insurance, not available in the 
domestic market. 

It is rather difficult or practically impossible to suggest means, or methods for 
mitigating the problems the surplus or nonadmitted market poses. Any solution 
suggested is usually met with some insoluble blocks that prevent it from being 


Mer out. To make some visionary and perhaps impractical ones might be 
elpful. 
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One would be for the insurance commissioners and the legislators in the States 
to modify their views and laws to permit more freedom of individual action and 
ingenuity by insurance companies and their underwriting practices in their insur. 
ance policy writing. Before this can be accomplished, however, it is necessary 
that the insurance companies, themselves, show a decided inclination to such g 
liberalization of operations. Some would welcome this freedom—particularly on 
large commercial risks—others would strongly oppose any such moves. 

As for the second problem of surplus lines, there are two methods of approach 
which might to a degree, mitigate this problem. One would be the earnest desire 
on the part of all the insurance companies to provide an adequate market in this 
country for high limits of coverage and to have them arrange among themselyes 
a method of making available their total capacity so that it will be availabje 
for any risk in America. 

In forming the atomic energy insurance pool it was shown that there is a great 
capacity among the domestic companies to provide higher limits of insurance. [f 
more insurance companies would make their capacity available for writing layers 
of catastrophic insurance it might provide a market which would reduce to q 
minimum the use of foreign, or nonadmitted insurers for this purpose. It is not 
suggested here that this be done through a monopolistic pool arrangement, this 
would take the competition out of the picture. There are no actuarial tables or 
experience on which to base such insurance rates for this coverage. It is based 
entirely on the judgment of the underwriter. This must be so and it now exists 
in the foreign insurance market. There is a variance of opinion of the value of 
each risk. In the interest of good business operation a competitive market must 
be maintained. 

Another suggestion would be for the insurance commissioners of the varioys 
States, through their national organizations, to set up their own board of ex. 
perts who would investigate and appraise the value of any company desiring to 
provide insurance on a risk originating in the United States and their findings 
would be published generally so that a buyer of any insurance of a company 
which they had not appraised as being acceptable would be doing so at his own 
hazard. 

If all of the States joined in this activity it would not be too expensive 
for any one State. Many States are collecting tax money on nonadmitted in- 
surance, in their State, the income from this ought to be adequate to pay for 
the cost, otherwise the insurance department is not rendering any service for 
this tax. 

It is not thought advisable for the Federal Government to do this because that 
would be an implied sanction for the nonadmitted insurance companies to be 
doing business in the various States. 

Incidentally, some insurance commissioners have the idea that by controlling 
the insurance brokers who provide the surplus, or nonadmitted insurance they 
ean control its source. A great deal of this type of insurance is bought without 
the services of a licensed U.S. insurance broker. Therefore, any laws that 
seek to control this type of insurance through the producer are ineffective. 

Another way of attacking this problem would be to make an official suggestion 
to the English Government calling attention to the situation. In consideration 
of the fact insurance is one of England’s largest exports, English authorities 
should be prevailed upon to take some precautions to guarantee the quality of 
her product. 

Care should be maintained, in anything that is done in this connection, not to 
violate the basic rights of an American citizen, to make a contract with any 
person, or organization anywhere in the world they wish. This is important as 
an American precept and one that is very likely to be hindered if an effort is 
made to bring any kind of regulation of nonadmitted insurance by any Govern- 
ment authority. 

In conclusion, I wish to reiterate it is my firm belief that the continuance of 
the nonadmitted and surplus market under present conditions is a necessity 
to American business and nothing should be done to hamper the accessibility 
of this market. Anything that is done to improve this quality and its capacity 
will be helpful. 
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WILLIAM PEET Co., 
Minneapolis, Minn., June 9, 1960. 
Re testimony of Ernest L. Clark as reported in Journal of Commerce of June 
6, 1960. 
SENATE JUDICIARY ANTITRUST SUBCOMMITTEE, 

rashington, D.C. 
picovoer a Senator O’Mahoney or Mr. McHugh) : 

If correctly reported, remarks of captioned were too gentle on large domes- 
tic bureau insurers: the real reason for inadequacy of coverage they generally 
provide lies not with State regulations or bureaus so much as within them- 
selves. They tell uninformed representatives they “can’t” provide certain 
coverages or that the “rules” prohibit it; they try to prevent so-called independ- 
ents from providing such coverages by manipulation of bureaus which in turn 
dictate to understaffed State insurance departments under the guise of “ap 
proving” forms, etc. . ‘ ; , 

The basic insincerity of such maniplations becomes quite plain when these 
same “bureau” companies throw the book out the window to land risks—usually 
of the jumbo variety—they really want. 

Mr. Clark is quite correct, however, in emphasizing the great need for coverages 
now provided to a significant degree by “nonadmitted” insurers. Regulation 
either at a Federal or State level should be of a variety to allow insurers to 
fill these needs without resort either by themselves, their representatives or 
brokers to practices now technically illegal under the laws of most States. To 
the extent that both educational and ethical requirements for admission to and 
continuation of practice as insurance agents, brokers, consultants, managers, or 
others responsible for advising those in need of insurance are strengthened by 
public authority, to the same extent will the job of those charged with regulation 
in the public interest be facilitated. 

WILLIAM PEET, 
Chartered Property Casualty Underwriter, President. 


Oct. 1956. 
MEMORANDUM 


AGREEMENT to be entered into between BENJACK CAGE, of New York, and 
Stewart B. Hoprps, of San Francisco: 

BJC undertakes to secure the cancellation as of Oct. 31, 1956, of the manage- 
ment contract now existing between Atlas Ins. Co. of Birmingham, Ala., and 
American Armed Services Underwriters of Wilminton, Del. 

BJC undertakes to secure from Atlas as of 12:01 a.m. Nov. 1, 1956, a new 
Management contract between Atlas and AASU of Nevada, giving exclusive 
rights to bind and underwrite for Atlas the business covering personnel of the 
armed forces of the U.S. Gov., etc., as per copy of contract attached. 

SBH undertakes to secure from Alabama General Ins. Co. of Montgomery, Ala. 
as of 12:01 a.m., Nov. 1, 1956, a similar contract allowing to AASU of Nevada 
the binding and underwriting of business covering personnel of the armed forces 
of the U.S. ete., with the exception that said contract will not be exclusive in 
those territories in which Alabama General is admitted or may become an ad- 
mitted carrier. 

BJC undertakes to secure from Atlas as of 12:01 a.m., Nov. 1, 1956, binding 
authority to Craftsmens Underwriters Agency, Inc., for placing all types of 
surplus line insurance as may properly be bound under the company’s charter, 
bylaws, and authority in states, provinces, territories, and countries in which 
said carrier is not admitted, as per copy of contract attached hereto. 

SBH undertakes to obtain for Craftsmens, of Delaware, from Alabama Gen- 
eral Ins. Co. a similar contract for binding surplus lines in those states, ete., in 
which Alabama General is not licensed. 

As of Oct. 31, 1956, SBH who will own all of the stock of AASU of Nevada 
agrees as of that date to give one-half of said stock to BJC in exchange for the 
services of BJC hereinbefore mentioned and the payment of BJC to SBH of 
$750 in cash. 

SBH warrants to BJC that AASU of Nevada has $1,000 in cash assets in 
bank and no liabilities. 

The $250 of the $750 paid by BJC being for one-half of the attorneys’ bills 
incurred in forming AASU of Nevada. 
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SBH as of Oct. 31, 1956, will be the owner of two-thirds of the Stock of 
Craftsmens Und. Agency, Inc., of Delaware and in consideration of SErVicg, 
hereinbefore mentioned and payment by BJC of $583.33 to SBH, the latter wi 


turn over to BJC one-half of the SBH holdings in said Craftsmens of Delaware. | 


i.e., the holdings as of Nov. 1, 1956, will be: 
1% BJC 
% SBH 
% WDC 


SBH warrants that the only assets of Craftsmen’s of Delaware at this time 


will be $1,000 in cash and no liabilities. (Cage pay’t of $583.33 to SBH repre 
sents $333.33 because of the cash in bank, and $250 as Cage’s share of the 
expense of organization of the corporation.) 

For Craftsmens of Del., SBH and BJC agree they will use their combined 
stockholdings to secure election of directors and officers, half to be chosen by 
BJC and half by SBH. ; 


MEMORANDUM REGARDING TRANSACTIONS WITH MEssRS. CLIFFORD MCLIN, Roper 
BERGMAN ET AL. ON INSURED MORTGAGES 


Aveust 5, 1957, 
1. Name of Guaranteed Loans, Inc., of Nevada to be changed to Morrteage 
CORPORATION OF AMERICA ( NEV.). 
2. Corporation Trust Company to be notified that because of the considerabj 


| 


amount of detail work involved, it has been necessary to establish an office jp | 


the Byington Building, 15 West Second Street, Reno, Nevada, and to employ 
the services of Lloyd V. Smith as counsel. ; 

Letter should request that records and papers be turned over to Lloyd Y, 
Smith at his request, and a carbon copy of this letter should be sent to Mr. 
Smith. 

3. There is to be immediately established at 15 W. Second Street, Reno, 
Nevada, the corporation name on the building directory (Mortgage Corporation 
of America—Nev.). The temporary telephone number shall be Lloyd V. Smith’s 
office telephone number, which is FAirview 2-4576, but proper papers are to be 
signed and deposits made if necessary to have a direct telephone installed in the 
name of Mortgage Corporation of America (Nev.). Also, a room to be obtained 
in the Byington Building, preferably in connection with Lloyd V. Smith’s suite. 
A girl to be employed to answer the phone, write policies, etc. 


4. Secure from Lloyd V. Smith written confirmation of the advice he has 


already given verbally “In connection with writing of mortgage insurance which 
is not eligible to be written by a Nevada domestic insurance company, no 
broker’s license and no surplus line license is required from the State of 
Nevada providing the risks insured do not cover in the State of Nevada.” 

5. Get ruling via Lloyd V. Smith as to whether miscellaneous Automobile 
and Casualty business written outside of the State of Nevada, from a Nevada 
office, would also be subject to exemption from the Nevada Insurance Licensing 
Laws. 

§. Have West Indische Herverzekering Maatschappij file formal Service and 
Suit acceptance with the Insurance Commissioner of the State of Nevada. 

7. Have stationery printed for Mortgage Corporation of America (Nev.) show- 
ing the Reno address and telephone number. 

8. Call a directors meeting for some convenient time this week in Nevada 
(say Friday evening, August 9, or Saturday, August 10). 

9. At this time transfer from the incorporators to the beneficial owners the 
issued and outstanding stock—10,000 shares at $1.00 per share. 

The 10,000 shares to be divided: 2,500 to Clifford McLin, 2,500 to Robert 
Bergman, 2,500 to J. W. Ehrlich, and 2,500 to Geraldine R. Hopps. 

10. A check for $2,500.00 from each of the aforementioned persons to be 
secured and the cash put in the treasury of the Mortgage Corporation of America. 
Authorized capital to remain at 100,000 shares with 90,000 shares in the treasury. 
After the transfer of stock to the four individuals noted, a stockholders meeting 
is to be held and a board of directors elected. 

(Suggested directors: Clifford McLin, Robert Bergman, J. W. Ehrlich, Stanley 
H. Borgenight, and Mrs. M. E. Hanson.) 

11. The Board of Directors will then proceed to elect officers. 
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(Suggested officers: Clifford McLin, President; J. W. Ehrlich, Vice President ; 
Robert Bergman, Vice President ; M. E. Hanson, Secretary ; Stanley H. Bor- 
genight, Treasurer, and R. L. Gotz, Assistant Secretary and Assistant Treasurer.) 

12. Formalize bank account with the Pacific National Bank of San Francisco 
and a Nevada bank to be selected, and file with said banks photostat copy of 
contract with West Indische Herverzekering Maatschappij, which allows Mort- 
gage Corporation of America to deposit and draw against checks made out to 
said insurance company. — 

13. Approve, and order signed, contract with West Indische Herverzekering 
Maatschappij. : be 

14. Arrange for audit and formalizing of purchase contracts in connection 
with taking over stock of Ideal Mortgage Company and Service Escrow Company, 
as outlined in letter of July 18, 1957, photostat of which is attached. 

15. Arrange for approval of letters of July 18, 1957, appointing Ideal Mortgage 
Company as Exclusive Agent for the State of California in connection with 
Mortgage Guarantee Insurance issued through the corporation and the insurance 
companies it represents. ' 

16. Approve two letters to Ideal Mortgage Company of July 18, 1957, in this 
connection and arrange for counsel Ehrlich to have same formalized. 

17. Approve salaries, expense allowances for operating personnel. 

18. Approve acceptance of $100,000 in mortgages and bonds advanced by 
Stewart B. Hopps and/or corporations arranged by Mr. Hopps. Said sum to be 
transferred to the account of West Indische Herverzekering Maatschappij and be 
used as one-half of the $200,000 deposit for qualification as approved Surplus Line 
carrier in the State of Illinois. 

19. Approve issuance of note to Mr. Hopps for this amount with “put and call” 
which will enable corporation to pay Hopps by return of the identical securities 
instead of cash, if the corporation should so desire. 

20. File with the accountants of the corporation, documents showing advance 
of $8,500.00 made by Geraldine R. Hopps through Bank of America to account 
of Mars et Cie, Banquiers, Tangier (Morocco) for deposit on premiums 
guaranteed to West Indische Herverzekering Maatschappij. 

91. Place necessary reinsurance for refunding this money to Geraldine R. 
Hopps out of premiums collected. 


Carson City, NEv., September 25, 1957. 


MEMORANDUM RELATIVE TO ESTABLISHMENT OF TRUST FUND FOR WEST 
INDISCHE HERVERZEKERING MAATSCHAPPIJ WITH RECOGNIZED STATE OR NATION 
BANK 


West Indische does not wish to do business in the U.S. as an “admitted” carrier 
but prefers to deal as a Surplus Line writer just as does Lloyds of London, 
British Commercial Insurance Company, La Metropolitana of Cuba, Caicse 
Centrale of France, the Unione of Switzerland, etc. 

Operating as a nonadmitted carrier has certain very distinct tax advantages 
plus much greater freedom as to underwriting. (For example, an admitted 
company in California may not write mortgage guarantee insurance on deeds 
of trust and in many states rates, forms and conditions of coverage are rigidly 
regulated. ) 

Under the published statutory laws of eighteen (18) of the forty-eight (48) 
states and including in this category such states as California, Illinois, Florida 
and Pennsylvania, a licensed surplus line broker may deal in any form of 
coverage at any rates he desires but he is not allowed to deal with a nonadmitted 
carrier that has on deposit with some recognized banking institution in the 
U.S. for the protection of American policyholders any less than $200,000. 

West Indische Herverzekering Maatschappij recognizes the great value of 
having such a trust fund deposit but they do not wish to transfer assets to the 
U.S. and freeze these assets in a trust fund until the actual premium volume 
developed by Mortgage Corporation of America warrants the transfer of such a 
substantial amount of money. 

However, West Indische is willing to add its guarantee to ours in connection 
with any loan made to establish such a fund and in addition it is willing to 
allow the accumulation in said fund of all unearned premiums and loss reserves 
on United States business. 
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Since the only thing that the proposed trust fund would guarantee to do js 
provide at least $200,000 for the payment of return premiums and losses 
U.S. policyholders, whoever puts up the trust money would have no liability 
whatsoever beyond the actual unearned premium reserve and loss reserve whig, 
as noted, the West Indische is perfectly happy to put on deposit. They are 
willing to make these payments weekly or monthly and the bank may have 
them subject to audit he any responsible CPA organization selected by the bank 

We, in Mortgage Corporation of America, have a net worth and Proven 
earning capacity which is, in our opinion, suffic ‘ient to justify a $200,000 logy 
to our corporation, even without the West Indische guarantee, but what we 
would like to do is as follows: 

1. Establish a bank account for West Indische with a responsible banking 
institution ; 

2. Borrow from said banking institution in our name and with our gnap. 
antee, the sum of $200,000: 

3. Collateralize this purchase by depositing with the bank: 

(a) Our unconditional note; 

(b) The unconditional note of West Indische Herv. Mij. 

(c) An agreement that the entire proceeds of said money will hp 
deposited with the lending banking institution in a trust fund under the 
control of the bank. 

The trust fund so established to clearly specify that this trust will be maip. 
tained in force only to protect any liability for return premiums or losses jp 
connection with business written by West Indische in the U. 8. 

West Indische, by formal contract, to agree that it will immediately report 
all premiums written in the U. S. and all losses outstanding and that it wil 
deposit in the trust fund cash equivalent to the unearned premium reserve op 
written business and reserves equal to all losses outstanding. 

The agreement with the lending institution would provide that as rapidly as 
West Indische provided cash deposits for unearned premium reserve and logs 
reserve, an equivalent amount would be drawn down from the trust fund and 
used to retire the loan up to and until the entire amount of original loan had 
been substituted for by premium reserve and loss reserve funds deposited by 
West Indische. 

Reduced to simplicity, West Indische actually will have no liability for return 
premiums and loss reserves until they write business. As rapidly as they do 
write business, they are willing to put up the tec gs and loss funds. (Even 
if it means transferring funds or assets from abroad. All that the establish- 
ment of the trust fund does is create technical comaaieanens with technical laws 
of California, Illinois, Florida and Pennsylvania so that West Indische under 
our management can start business. 

Interest will, of course, be paid by us on the loan obtained because it will 
enable us to develop premium and earn commission. The bank not only would 
have the interest but would have the entire amount on deposit at all times, 
and if West Indische’s business in the U. S. develops in anyway near the manner 
in which we want, it would not be long before the bank loan not only would 
be paid but there would remain on deposit with the bank unearned premium 
reserves and loss reserves much larger than $200,000. (The National City 
Bank’s subsidiary, Farmers Trust Company of New York, made such an arrange- 
ment with various Lloyd’s syndicates back in 1939 and 1940. Their original loan 
totalled somewhat over $2,000,000 to the various syndicates and the Lloyd’s u- 
earned premium reserve and loss reserve now on deposit with them exceeds 
$300,000,000. ) 


SEPTEMBER 380, 1957. 
Mr. J. W. ERLICH, 


Attorney at Law, 
San Francisco, Calif.: 


Have confidential arrangement with directot of insurance, Illinois, that when 
necessary papers are submitted and if in order and West Indische qualifies, they 
will be approved for surplus lines. This opens market of large premium volume 
for company. 


D. CORBETT. 
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OcTOBER 11, 1957. 
Mr. W. D. CORBETT, 
Warwick, R.1. 

Deak Brit: The attached letter about the Montana situation is sent you 
with the thought that it might be useful for you to have these facts when, next 
week, there is received the formal application of West Indische for approval in 
Illinois. 


Very truly yours, 
STEWART B. Hopps. 


OcTOBER 16, 1957. 


RoserT Hopps, 
Elminzah, 
Tangier, Morocco: 

Change letter Illinois leaving out mention enclosing charter as though re- 
quired. Florida is not essential in Illinois law. Leave eautiiinats cnmianaste 
letter but forget to enclose. However, impress Mars importance rushing same 
to Illinois earliest. Re Florida, bring all papers with you. Re trust First Na- 
tional Nevada, bring signed contract and proper resolutions for bank but ask 
Mars not to release letters about same to Gerber, Larson, Edlin, Corbett until 
you have returned with papers transferring mortgages and we have physically 
opened and completed trust account, Nevada. 

U.S. MARINE & FOREIGN SECURITIES, LTD. 


West INDISCHE HERVERZEKERING MAATSCHAPPIJ, N.V., 
Tangier, Morocco,16 October 1957. 
Hon. JosEPH GERBER, 
Insurance Director, State of Illinois, 
Chicago, Ill. 

HONORABLE Sir: In line with our desire to be placed upon the approved list 
for surplus line underwriters in the State of Illinois and in accordance with 
the suggestions that we prepare a statement as of September 30, 1957, we enclose 
such statement, transferred as nearly as possible to the American-type balance 
sheet desired by your Department. 

Insofar as cash and investments are concerned, we run a daily check so these 
are current as of the statement date, but though accounts receivable, loss reserves, 
funds held by ceding reinsurers and similar accounting items are entered in this 
special statement as of September 30, 1957, you must realize that the majority of 
this business comes to us from distant places and it would be more correct 
to state that these items are based on data provided us as of June 30, 1957. 

General reserves, not applicable to any specific items, i.e., free funds, have 
been classified as “surplus” to match with American style accounting. 


The rate of exchange that we have used is the current rate prevailing as 
between the various currencies in which our assets are held and U.S. dollars, as 


at the close of books September 30, 1957. 

Our unearned premium reserve has been materially reduced since our January 
1, 1957, statement because we canceled outstanding North American reinsurance 
acceptances in July 1957 in order to clear the way for our new North American 
connections. 

Our company was formed in December of last year, as a successor to the 
operations of European General Insurance Co. (a 6-year-old company) and cer- 
tain portions of the business of other experienced carriers which were operated 
by our banking group, thus the portion of the annual statement blank as to 
past losses, premium reserves, accounting comparisons, etc., is not applicable. 

Knowing what will be required, our accountants will be alerted on these 
matters when it comes time to file the December 31, 1957, statement, but, mean- 
while, we have supplied you with what we believe to be all of the vital and 
essential information. 

In addition to the detailed financial statement as required by section No. 445, 
division 3xb—542, there is enclosed : 

1. Certificate of compliance from our home country (in accordance with 
sec. 445, division 123iii xb—542, of the Illinois Code). 








6168 THE INSURANCE INDUSTRY 


2. Consent to service and suit, appointing you for such purpose jp the 
State of Illinois, in accordance with section 445, division xlb—542, of the 
Illinois Code. 

3. Application for approval as a surplus line carrier under the laws of the 
States of Illinois, as per section 445. 

Our North American representatives inform us that they have arranged tor } 
the $5,000 bond and will arrange for the fees of licenses. 
We are advised that the bond will be forwarded to you by them coincidentgy, 
with this letter. ; 

Faithfully yours, 

WEsT INDISCHE HERVERZEKERING MAATSCHAPPIS, $4. 
E. S. VAN GALDER. 


SAN FRANCISCO, October 16, 1957. 
Hopes, 
Elminzah, 
Tangier (Morocco): 

Since cabling have talked to Gerber Edlin and delay in certificate beyond miq. | 
dle next week may cause loss of savings and loss premiums. Gerber willing g¢. | 
cept certification from company officials that charter allows writing all forms of 
casualty surety fire and miscellaneous insurance along with specific quotation, 
from laws. Tangier specifying no special license required for writing abroad 
and only qualification for company securing charter is proper certification ag ty 
its paid-in capital. With enough legal references stamps and company signa. 
tures properly notarized, he will pass this until you can get better documents, 


WEsST INDISCHE HERVERZEKERING MAATSCHAPPTJ, N.G., 
Tangier, Morocco, 16 October 1957. 


Hon. JOSEPH GERBER, 
Insurance Director, State of Illinois, 
Chicago, Ill. 


HONORABLE SiR: In our letter of today’s date we note that we have enclosed | 
in addition to detailed financial statement, the various forms specified under | 
the Surplus Line law of the State of Illinois, Sec. 445. 

We call to your attention that Certificate of Compliance from our home couw- 
try, which is required under your Sec. 445, Div. 123iii xb—542, cannot be made in 
accordance with the exact phraseology of your law. 

Just as we have Administrateurs instead of President, Vice Presidents, Se- 
retaries, and Treasurers (and as the English have a Chairman, Managing Director ' 
and Directors instead of President, Vice President, Secretary, and Treasurer) 
so does our home office law differ in regard to license or compliance. 

We have complied with our laws and are certifying same to you. In order to | 
write business in Illinois or in any other foreign country or territory, there is 
no requirement other than that we are properly chartered and that proper cer- 
tification has been made as to our paid-in Capital. 

In connection with this latter item, our local laws are quite severe, and we are | 
subject to examination at any time to confirm original and continued compliance 

Faithfully, 


CERTIFICATE OF COMMERCE 


I, the undersigned, Administrateur of the West INpDISCHE HERVERZEKERING 
MAATSCHAPPIJ, S.A., of TANGER, Maroc, do hereby certify that the aforesail 
corporation is duly chartered under the laws of Tanger, Maroc, to do an insur 
ance and reinsurance business of every kind and character, including sureties | 
and financial guarantees; that said corporation has a paid in capital of US. 
dollars 500,000.00, and that in all manner and respect the corporation has con- 
plied with the laws of its domicile and place of incorporation. 

IN WITNESS WHEREOF, I have affixed my hand and the seal of the corporation 
by authorization of the Board of Directors of the WEsT INDISCHE HERVERZEKERING 
MAATSCHAPPIJ, S.A., this 16th day of October 1957. 
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WEsT INDISCHE HERVERZEKERING MAATSCHAPPIJ, N.C., 
Tangier, Morocco, 18 October 1957. 
Hon. JosePH GERBER, ve 
Insurance Director, State of Illinois, Chicago, Il. 

HONORABLE SIR: We have been advised that the First National Bank of Nevada, 
Reno, has accepted our Trust Agreement and that effective as of 1 November 
1957, the bank will hold $200,000 (U.S.) for American policyholders on policies 
payable in U.S. dollars. _ ; 

(This is the basic amount of the Trust, and above that, premiums will be 
accumulated, as written. ) 

Our Trust is almost an exact copy of that used by British, Swiss, and Latin 
American companies who have created similar funds in the United States, with 
supplemental additions from the Trust Fund of Underwriters at Lloyd s, London, 
the language of which, according to our counsel, gives our policyholders even 
better protection. 

Papers in connection with this Trust Agreement have been duly signed and 
forwarded to Nevada and we have requested that a photostat copy be forwarded 
to you as soon as completed by the bank. 

Faithfully yours, 
WEst INDISCHE HERVERZEKERING MAATSCHAPPIJ, 
E. S. VAN GoLpER, Administrateur. 
— ——, Administrateur. 


OcTOBER 26, 1957. 
Hon. JosEPH GERBER, 
Director of Insurance, State of Illinois, Chicago, Ill. 

DeaR Mr. GERBER: I am the counsel of West Indische Herverzekering 
Maatschappij and of their representatives, Mortgage Corporation of America 
(Nev.) and Illinois Mortgage Corporation (Ill.). 

At the request of Illinois Mortgage Corporation, West Indische has established 
a United States trust account with a $200,000 initial deposit and with the agree- 
ment that, under monthly certification by recognized Certified Public Accountants, 
there will be deposited with the trust all net premiums written in the United 
States and covered in United States dollars. 

Further, at the request of Illinois Mortgage Corporation, the directors of West 
Indische have in recent weeks had special Board of Directors meetings and 
have officially delivered to me all of the documents, financial statements and 
agreements which appear to be necessary to qualify under the Illinois Insurance 
Code as appertaining to Surplus Line Carriers. 

The Illinois Mortgage Corporation, along with its general corporate activities, 
intends to make available through Surplus Line brokers insurance of invest- 
ments in, or deposits with, financial institutions who do not or will not qualify 
for insurance through either Governmental or private sources. 

Investigation has confirmed to us that similar coverage is not available in the 
State of Illinois from any admitted carrier. 

You have already received : 

1. Detailed financial statement brought up to September 30, 1957, by the 
auditors of the company, and duly certified to by them. 

2. Application for approval under the laws of the State of Illinois as an 
approved Non-Admitted Carrier. 

3. Certification as to compliance with the laws of West Indische’s home country. 

4. Appointment of you as Director of Insurance in connection with legal 
acceptance of service and suit. 

The $5,000 bond required by your Department has been agreed upon and 
will be delivered to your order. In addition to fulfilling the foregoing require- 
ments, the company, with the aid of Illinois Mortgage Corporation and Mortgage 
Corporation of America, has established the special trust fund hereinbefore 
mentioned and copy of which has been given to you. 

‘ The establishment of this fund with the aid of these institutions has actually 
increased the policyholders net surplus in excess of $100,000, as contrasted to the 
September 30 statement that has been filed with you (i.e., the company’s net 


policyholders surplus as reflected by the company’s statement would now be 
in excess of $1,800,000). 


47932 O—61—pt. 10-30 
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In addition to stock that is held by Mortgage Corporation of America and 
Illinois Mortgage Corporation, the only other stockholders of West Indische 
are: 

Mars et Cio Banquiers, of Curacao; Netherlands West Indies; ang yy 
Tangiers, Morocco, and ’ 
The Bellingshaffen Banking Group, of Amsterdam and Curacao. 

No Americans are stockholders, officers or directors of either the Mars » 
Bellingshaffen groups. 

The officers and directors of West Indische (known in their nomenclatur 
as administrateurs) are J. Rene Mars, E. M. Buzenet and Eric Van Galde 

The stockholders and directors of Mortgage Corporation of America ang 
Illinois Mortgage Corporation are interlocked, being as of this date Paul Va) 
Wagner, J. W. Ehrlich, E. A. Dullea, and Frank J. McAdams, Jr. 

The officers of the corporations constitute the same individuals plus employes | 
officers associated with Paul Van Wagner, J. W. Ehrlich or myself. | 

Very truly yours, | 
FRANK J. McADAMg, Jr. 


CarsON City, NEv., November 22, 1957. 
Hon. JosEPH GERBER, 
Director of Insurance, State of Iinois, 
Chicago, Ill. 

DeaR Drrector GERBER: I am advised that you desire to know the directors 
and stockholders of Mortgage Corporation of America and fiscal agents of 
West Indische Herverzekering Maatschappij. 

The directors are: 

J. W. Ehrlich 

{. A. Dullea 

M. E. Hanson 

Frank J. McAdams, Jr. 
George John Miller 


The directors own all of the stock of Mortgage Corporation of America. ! 


For your information, we are enclosing photostat of letter received by Nevada 
counsel of West Indische Herverzekering Maatschappij, dated November 12 
1957. This letter from the Insurance Department of the State of Nevada was 
in response to there having been filed with the Insurance Commissioner: 

(1) Annual statement of West Indische Herverzekering Maatschappij 
(2) Power of Attorney in connection with Service and Suit. 

You will note that the Commissioner, in his letter of acknowledgement, refers 
to the fact that Surplus Line Brokers placing business in Nevada with the 
company, must comply with Sec. 686.37C of the law. 

This section of the law specifies that the carrier selected by a Surplus Line 
Broker must have capital and surplus assets in excess of $200,000. 

As you are aware from statements filed with you, the surplus of West Indische 
Herverzekering Maatschappij far exceeds this amount. 

In fact, there is this amount in the company’s U.S. Dollar Trust Account 


with the First National Bank of Nevada. } 


Very truly yours, 
MORTGAGE CORPORATION OF AMERICA, 
J. W. Enruicnu, President. 


STATE OF NEVADA INSURANCE DEPARTMENT, 
Carson City, November 12th, 1937. 
Re West Indische Herverzekering Maatschappij, S.A. 
Mr. CLaRK J. GUILD, Jr., 
Guild, Busey & Guild, 
Reno, Nev. 
Dear Mr. Gui_p: Your letter of November 5th and its enclosures are acknowl 
edged. 
Thre is no provision in the Nevada Surplus Line Act for the licensing of 8 
Surplus Line Carrier. A Surplus Line Carrier is a nonadmitted, or unlicensed, 
insurer which accepts risks from a licensed resident surplus line broker. 
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The placement of the coverage with the insurer is at the discretion of the 
surplus line broker as long as he complies with Nevada Revised Statute 686.37C. 
~ We will file the material forwarded and interpret it to the best of our ability 
for those surplus line brokers who may make inquiry. 

Very truly yours, 
f PauL A. HAMMEL, 
Insurance Commissioner. 


NOVEMBER 4, 1957. 
J. W. EXRLICH, Esq., 
san Francisco, Calif. 

Dear JAKE: Enclosed please find copy of letter sent by Mr. Wm. D. Corbett 
to Jos. Gerber after extensive conferences in Chicago. ) 

It was the opinion of assembled counsel that it would be unwise to stress 
mortgage guarantee insurance or deposit guarantee insurance, since that is a 
field in which there are strong opposing interests. a 

From a political standpoint and to help give Gerber a reason for admitting 
a new Surplus Line Carrier, it was decided to stress small financial guarantees 
and aid to small businessmen who constitute a more numerous voting class. 

Very truly yours, 
STEWART B. Hopps. 


U.S. MARINE & FOREIGN SeEc., LTp., 
San Francisco, November 22, 1957. 
CiarK GuILD, Jr., 
Guild, Busey & Guild, 
Reno, Nev.: 

Insurance Commissioner Joseph Gerber, of Illinois, advises that in accord- 
ance with suggestions made after call to you this morning, he promptly telephoned 
Insurance Commissioner Paul Hammel, of Nevada, and Hammel unequivocably 
stated West Indische does not qualify under Nevada law, that it does not have 
a $200,000 trust fund, and does not have $200,000 in capital as required by 
Nevada law. These statements are in absolute contravention of facts and 
must be corrected immediately. Company has authorized us to ask you to pro- 
ceed on their behalf with libel, damage, and slander suit against Hammel. 


MORTGAGE CORPORATION OF AMERICA. 


BLEICHROEDER, BING & Co., INC., 
New York, N.Y., November 22, 1957. 
Re West Indische Herverzekering of Tangier. 
Mr. Harry R. Hayes, 
Massapequa, N.Y. 


Deak Mr. Hayes: Mr. Simon, our associates, and the writer have given 
considerable thought to the business of the above firm, and we have come to 
the conclusion that we would not be able to find the proper reinsurance therefor 
in our markets. We are, therefore, returning herewith the documentation 
submitted to us in case you should wish to use it for other purposes. 

We regret our inability to serve you in this matter. 

Sincerely yours, 
BLEICHROEDER, BING & Co., INC., 
THOMAS B. HERZFELD. 


DECEMBER 19, 1957. 
Mr. EARLE LEMASTERS, 


President, Pacific National Bank of San Francisco, 
San Francisco. 


_ Dear EARLE: Pursuant to our conservation relative to opening with the Pacific 
National Bank of San Francisco, the U.S. Trust Fund of International Guaranty 
and Insurance Company : 


There is enclosed for your perusal : 
1. Copy of the U.S. Trust Fund of Underwriters at Lloyd’s, London, with 
the National City Bank-Farmers Trust Company group. This is the basic Trust 
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Contract which has been copied, in its essential terms, by nearly all the alien 
companies who do an extensive business in the United States on a Surplus Line 
or Nonadmitted basis. 

2. Copy of the LaMetropolitana—The Marine Midland Trust Company of New 
York Trust. This is typical of the Stock Company Trusts established by leading 
foreign insurance companies and closely parallels the essential provisions of 
the Lloyd’s Trust. 

3. Copy of suggested Trust between the International Guaranty and Insur. 
ance Company and the Pacific National Bank of San Francisco, which, excepting 
for minor adjustment of language, is almost a verbatim copy of the standard 
Stock Company U.S. Dollar Trust. 

There is also enclosed balance sheet of International Guaranty and Insurance 
Company as of September 30, 1957. 

We are advised by the certified public accounting firm of Richard Hanlin ¢ 
Co., that the November 30, 1957, audit on U.S. assets of the International Guar. 
anty and Insurance Company, available for deposit in Trust, will show: 





I a nh ea ee ie Oe ee eka -----. $191, 235.9 
Den ic te eee aia a ee 133, 737.08 
Nain: iciaiahiiniihin nica nia oni atc a atnmiaie anaaint -----. 324,972.93 


The company already has such prominent clients as: 
Arizona Savings & Loan Association 
Utah Savings & Loan Association 
Idaho Savings & Loan Association 
and others, and I have every reason to believe the Trust will soon pass the half 
million mark. 

The company’s U.S. counsel is J. W. Ehrlich, and Mr. Ehrlich has been advised 
that it is going to be the general plan of International Guaranty and Insurance 
Company to keep the first half million of U.S. assets pretty well equally divided 
between cash and investments. 

We are anxious to be able to direct this Trust to your bank and sincerely hope 
that it will prove a sufficiently valuable account to in some way compensate 
you for your many past favors. 

Sincerely, 
STEWART B. Hopps. 


MEMORANDUM 
CuicaGo, January 25, 1958. 
To: J. W. Ehrlich, Esq. 
From: Stewart B. Hopps. 

DEAR JAKE: Enclosed please find copy of the new Trust Agreement as finally 
approved at this end. 

Bobby is now en route to Tangier to get same signed by International Guaranty 
and Insurance Company, and to secure certification of the resolutions passed at 
directors’ meeting approving same. 

Plans at the moment are for Paul Van Wagner to arrive in San Francisco 
Thursday morning with the balance of the One Million Dollar payment, ie, 
$846,000, since we have already secured $154,000. 

Coincidentally with the use of this $846,000, the old notes and Agreements 
on the $154,000 will be torn up, and the whole $1,000,000 will be subject to 
Agreements No. 1 and No. 2, as amended at the conferences in your office last 
week. 

Bobby’s plane from Tangier is due back in Chicago 9:15 a.m. Friday the 3ist, 
and he will deliver to Spike McAdams the 495,000 shares of International 
Guaranty and Insurance Company stock plus the resolutions and certifications 
desired by the Chicago attorneys. 

As soon as he does so, Spike will phone Paul Van Wagner and Paul will hand 
you the $846,000 for deposit with the bank. 

Actually the deposit will have to be under the terms of the old Trust Agree 
ment until Bobby can get back to California with the new document appointing 
Trustees etc. 

The reason for the procedure outlined is that Mensik and counsel do not 
want the Chicago banks to know what they were doing and, therefore, did not 
want to escrow here for transmittal to the Pacific Nat’] Bank. 

Regards. 
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U.S. MARINE & FOREIGN SEc., Lrp., 
San Francisco, January 31, 1958. 
W. D. ConBETT, 
Warwick (R.1.). 

Confidentially Joe has agreed to approve surplus line carrier but wants to 
handle direct with Spike. Can you airmail to Spike necessary bond. Increase 
in trust fund completed today and shows in excess of one million one hundred 
thousand. I have signed cards for Silver Spring Bank and forwarding same to 
Loretto today, but will have to transfer funds Monday. 

STEW ART. 


Nore—$5,000 wired from PNB-San Francisco to The Bank of Silver Spring, 
Silver Spring, Md., for acct. of Internat’l Guaranty and Insurance Underwriters, 
Inc., on 2/4/58, per Gotz. 

LCL. 


MEMORANDUM 
FEBRUARY 11, 1958. 
To: Messrs. J. W. Ehrlich, Frank J. McAdams, Jr., Paul Van Wagner, Jr. 
From: Stewart B. Hopps. 


Today’s telephone discussion on the general problem of the discount that will 
have to be taken to turn mortgages into cash and the discussions as to the special 
expenses incurred via Edlin and in Illinois and elsewhere certainly bother me, as 
it looks as if International Guaranty and Insurance Company will have to earn 
a total of about $350,000 to catch up past expenses, make up discounts on the 
sale of mortgages, pay the legal fees occasioned by the active opposition of State 
banking and insurance departments, and finance the sales and operating force 
until premiums are actually collected. 

Despite the shock of figuring on such a large sum of money, I am absolutely 
confident that the objective can be obtained and the venture prove fundamentally 
profitable to all concerned. 

At this time it might be well for all concerned to have some appreciation of 
the organizational and overhead problems. (It is an unfortunate fact that one 
has to have reasonably attractive office premises and a good service staff before 
business can be produced, and that the actual travel expense of men visiting the 
numerous prospects plus their drawing accounts create quite a formidable 
burden. ) 

Roughly speaking, as technical adviser to the group, I believe the basic over- 
bead and basic setup should be about as follows: 

495,000 shares out of 500,000 shares of International Guaranty and Insurance 
Company of Tangier are owned: 4% by Paul Van Wagner, Jr., % by Frank J. 
McAdams, Jr., and % by J. W. Ehrlich. 

5,000 shares out of the 495,000 shares outstanding are owned by: J. Rene Mars, 
R. Mars Buzenet, and Eric Van Galder and their associates. 

The Administrateurs (Directors) of International Guaranty and Insurance 
Company of Tangier are subject to the vote of the stockholders and the majority 
can elect any board they want but it is necessary that three out of the five, or 
four out of seven, or five out of nine be foreign. 

The present Board of Administrateurs is: 

J. Rene Mars 

International Securities (R. Mars Buzenet) 
Eric Van Galder 

Frank J. McAdams, Jr. 

J. W. Ehrlich 

(Under Tangerian law it is possible for a corporation to be a director and it is 
possible to proxy a directors’ meeting. ) 

International Guaranty and Insurance Company has retired from all business 
excepting that in the United States and Canada and has disposed of all outstand- 
ing liabilities on other than U.S.A. and Canadian business. 

The home office in Tangier will thus have only the following functions: 

1. Corporate headquarters. 

2. Depository of the original charter. 

3. Depository of the original by-laws. 

4. Depository of original minutes of directors’ meetings. 

5. Master accounts, books and journals. (These will be merely a summary 
reflection of the actual U.S.A. and Canadian accounts. ) 
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Mrs. J. Rene Mars will personally undertake to handle the home office affairs 
of the company in Tangier and to maintain an office with proper 
staff, etc., adjacent to the Banque of Mars et Cie in Tangier, Morocco. 

Mars will also undertake the handling and filing of all necessary home Office 
papers, tax returns, etc. 

In addition, in accordance with letter of January 29, 1958, photostat Copy of 
which is enclosed, Mars at the home office will handle the final issuance of 
policies of insurance so as to comply with the sections of the Internal Revenne 
Act of the United States regarding nonadmitted insurance companies. 

For his services on behalf of International Guaranty and Insurance Company 
Mr. J. Rene Mars expects a fee of $5,000.00 per year. Rent and miscellaneons 
expenses will come to another $1,000.00 and if it becomes necessary to put op 
additional help to handle the issuance of policies, endorsements, filings, ang 
issuance of general instructions, he will charge to International Guaranty and 
Insurance Company only the absolute cost thereof. 

It is my guess that home office expenses of the company, including the fore. 
going, plus stationery, etc., can be held to approximately $10,000.00 annually. 

In addition to the home office expenses the salary of each Administrateur. 
transferred to U.S. dollars, is approximately $900.00 per year, or a total of 
approximately $4,500.00. 

Stamps, notary fees, etc., should come to about $500 per year in connection 
with directors’ meetings and certifications thereof needed for banks, insurance 
departments, ete. 

There will be no income or premium taxes in Tangier inasmuch as we write 
no business covering in that country. The only tax expenses will be those jp. 
volved in connection with transferring of securities, registration or transfer of 
assets, changes in outstanding stocks, and similar. 

(There is now outstanding a bill of $7,915.00 due Mars on securities transfer, 
taxes, legal costs, official advertising, notary fees, and similar.) 

Excluding unanticipated changes in portfolio or capital structure, and exclud. 
ing travel expenses to and from directors’ meetings, your total home office over. 
head should be about $15,000 per year. 

In addition to this corporate expense, the group purchasing the stock has 
an obligation to pay to the old stockholders 4 percent interest on $1,700,000 of net 
assets for a period of five years. In other words, a total interest charge for 
the group, but not for the company, of $68,000 annually. 

There has been explained to J. Rene Mars the desire of the group to havea 
foreign corporation, with a 10 percent overriding commission on American 
business assigned to said corporation in order to take care of the various 
expenses of the individual owners of International Guaranty and Insurance 
Company, such as the $68,000 interest charge, travel expenses to and from 
Tangier, travel expenses to visit various British, European and Latin reinsurers, 
etc., etc. 

Since there are only four territories in Europe with complete freedom of 
currency exchange—Tangier, Liechenstein, Switzerland, and Germany—and 
since only in Tangier and Liechtenstein is there freedom of taxation, Mars sug- 
gests a Tangerian corporation and offers to turn over to us a corporation in 
which was formed to handle the business of International Guaranty and Insur- 
ance Company’s predecessors. He will turn this over to the group at his cost 
which totals $3,250. Of this amount, 200,000 frances (or U.S. $500) would be 
the capital of the company and the rest organizational expense, legal expense, 
filing costs, etc. This corporation—Intereuropean and African Agencies, Inc— 
is ready for operation immediately and Rene Mars is willing to keep the home 
office books and handle all details of the corporation for 200,000 francs (or $500 
U.S. dollars). (We of course will have to prepare on this side all entries for 
the books so he would have to handle only the summary figures. ) 

It is my suggestion that this corporation be owned: 1/5 by Paul Van Wagner, 
Jr.; 2/5 by Frank J. McAdams, Jr.; and 2/5 by J. W. Ehrlich. 

With regard to the operations in the United States it is essential to preserve 
the nonadmitted status of the company and since Underwriters at Lloyd's, 
London, and prominent British and European Companies have spent some 50 
years working out a pattern approved by the States and by the Federal Govert- 
ment (particularly the Internal Revenue Bureau) I believe that the group should 
pattern themselves absolutely on the method of operation of those who have 
spent hundreds of thousands of dollars in legal fees to prove their point. 
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The rulings of the Supreme Court of the United States and the actual statutory 
jaws of most States specifically provide that any citizen may negotiate and effect 
insurance on his own property with any nonadmitted insurer (California code, 
Chapter 6, paragraph 1760). to 

The majority of States, however, make it illegal for any one other than a 
duly licensed Surplus Line Broker to have any negotiations of any kind with a 
nonadmitted carrier except on one’s own business. 

The California law is particularly strict on this (Chapter 542, paragraph 
703). The following acts are a misdemeanor when done in this state: 

(a) Acting as agent for a nonadmitted insurer in the transaction of 
insurance business in this State. 

(b) In any manner advertising a nonadmitted insurer in this State. 

(c) In any other manner aiding a nonadmitted insurer to transact insur- 
ance business in this State. 

The New York, Massachusetts, and Ohio laws are similar. 

By either law or edict of insurance commissions, practically all of the States 
insist that though a Surplus Line Broker may solicit business for a nonadmitted 
insurer he may not solicit or advertise in the name of a specific nonadmitted 
insurer. 

If you will note the ads put out by Stewart Smith & Co., of Illinois; Cravens, 
Dargan & Co., of Texas; Swett & Crawford, of California; Oakley-Vaughan & 
Johnson, of New York; Kurt Hitke, of Florida, etc., you will find they all read 
somewhat as follows: ‘We, as Surplus Line Brokers, are in a position to place 
your difficult risks with the largest and most substantial nonadmitted carriers.” 
; (They do not name the specific carrier though each broker actually has a 
master contract for one particular company or underwriting group.) 

In addition to dealing via Surplus Line Broker nearly all State laws provide 
that an attorney representing a nonadmitted carrier may act for said carrier 
and in those States where the law is silent the courts have uniformly upheld the 
nonadmitted carrier. 

Messrs. Mendes & Mount, of New York, one of the large law firms, occupy 
several floors in a big building in New York, solely for the purpose of handling 
the problems of Underwriters at Lloyd’s, London, and in this strictest of States 
(New York) there has been no objection to the fact that Mendes & Mount ar- 
range introductions for brokers having to deal with Lloyd’s, work out the legal 
details of contacts of insurance between Lloyd's and assureds and brokers; 
handle and adjust losses, handle audits, collect premiums, engage in litigation, 
arrange appraisals of property, arrange accounting and banking throughout the 
United States, supervise the U.S. Lloyd’s Trust Fund, etce., ete. 

There are three prominent States and one or two remote minor States where 
the laws on handling of unauthorized insurance are much more liberal than 
those quoted. 

The three great headquarters for Lloyd’s brokers and for Surplus Line Bro- 
kers representing nonadmitted carriers generally are these states, i.e., Maryland, 
New Jersey, and Illinois. 

Of these three the State with the most favorable laws and most favorable in- 
surance department insofar as nonadmitted carriers is concerned, is Maryland 
where the Insurance Department officially allows a duly licensed Maryland 
Surplus Line Broker to solicit business in any other State than Maryland al- 
though risks covering in Maryland must be bound for Surplus Lines by a com- 
pany or brokerage concern outside of the State of Maryland. 

The New Jersey law is almost as broad as the Maryland law but the present 
Insurance Commissioner is inclined to frown on Surplus Line operations and 
puts such difficulties as he can in their way. 

The Illinois law is nowhere as broad as that of Maryland but the interpreta- 
tion of present and past Insurance Commissioners has been exceedingly liberal 
and, despite the law, nonadmitted carriers in Illinois bind in Illinois and solicita- 
tion in other States from Illinois is exceedingly prevalent. 

Considering the favorable aspects of Maryland law there has been formed a 
corporation known as International Guaranty and Insurance Underwriters, Inc. 
This corporation will have an authorized capital of $10,000 and a paid-in capital 
of $5,000. 

$5,000.00 has already been advanced to this corporation by the Trust of In- 
ternational Guaranty and Insurance Company for opening a bank account with 
The Bank of Silver Spring, Silver Spring, Maryland. 
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An additional $5,000.00 will be paid in on stock in the following manner: 

International Guaranty and Insurance Company will pay as a fee $2,000.00 t 
J. W. Ehrlich; $2,000.00 to Frank J. McAdams: and $1,000,000 to Paul Vy; , 
Wagner, Jr. ™ 

J. W. Ehrlich will then pay $2,000.00 for % of the stock; Frank J. McAdams, 
Jr., will pay $2,000.00 for %; and Paul Van Wagner, Jr., will pay $1,000.00 for 
14th of the stock. 

Checks received from them will be deposited to the company’s bank account 
as part of a working capital. The original $5,000.00 will eventually have to be 
returned to the trust out of earnings of International Guaranty and Insurance 
Underwriters, Inc. 

Your particular attention is called to the fact that one of the advantages of 
Maryland law is the fact that you can use the name “Insurance” and use the 
name “Underwriters” in the corporate title of a Surplus Line Brokerage concern 
Most States prohibit any corporation excepting a duly licensed insurance com- 
pany from using either of those words in their title. 

With the title International Guaranty and Insurance Underwriters, Ine 
being so closely similar to International Guaranty and Insurance Company, clr. 
culars, brochures, and correspondence from the Maryland office to Surplus Line 
Brokers, banks, mortgage companies, and assureds throughout the United States 
will benefit from the lack of confusion, which would have been caused if a brok- 
erage concern of an entirely different name were sending out solicitations on be 
half of International Guaranty and Insurance Company. 

The address of International Guaranty and Insurance Underwriters, Ine, 
is: 1005 Bonifant Street, Silver Spring, Maryland, and the telephone number 
(which appears in the Washington, D.C., directory and which can be dialed from 
Washington, D.C.) is JUniper 8—6580. 

The officers of International Guaranty and Insurance Underwriters, Ine. are: 


J. W. Ehrlich, Chairman 

Frank J. McAdams, Jr., Vice President 

Paul Van Wagner, Jr., Vice President and Treasurer 
Wm. D. Corbett, Vice President 

John E. Reinhold, Vice President 

Harry Hayes, Secretary 

Stanley H. Borgenight, Asst. Secretary and Asst. Treas. 
N. A. Martin, Asst. Secretary 

L. C. Lindhauer, Asst. Treasurer 


Subject to the final approval of the Board of Directors, Wm. Corbett shall be 
responsible for the operations of the office and for the nationwide supervision of 
miscellaneous Surplus Line business and the proper underwriting, reinsuring, 
servicing, and handling of said business. 

Mr. Corbett will also assist generally on problems in connection with mortgage 
insurance, bank depository insurance, and similar, but this will not be his pri- 
mary responsibility excepting that through the Maryland office all policy forms 
for Surplus, Mortgage, or Bank Depositories will finally clear and be sent to 
Tangier for signature and ultimate consummation. 

Maryland will bill and account directly to brokers or assureds in the Eastern 
territory and indirectly via the Midwest and Pacific Coast divisional production 
offices for the balance of the U.S.A. 

International Guaranty and Insurance Underwriters, Inc., of Maryland has 
secured from International Guaranty and Insurance Company a master binding 
authority similar to the master binding authority granted by Underwriters at 
Lloyd’s, London, to various Surplus Line Brokers throughout the United States. 
This will enable them to follow the Maryland law which is similar to the law in 
California, New York, and Illinois and which laws particularly state: ‘A licensed 
Surplus Line Broker may issue certificates evidencing the placing of insurance 
with a nonadmitted insurer. Such certificates shall be in the name of such 
Surplus Line Broker and not in the name of such nonadmitted insurer.” 

International Guaranty and Insurance Underwriters will have printed binder 
forms which will in essence state that International Guaranty and Insurance 
Underwriters as broker, has placed with International Guaranty and Insurance 
Company of Tangier coverage as follows: 

There will then follow a text outlining all the principal provisions of the 
ultimate policy itself including name of assured, rate, term, premium, and es 
sential insurance clauses. 
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This can be delivered immediately to Surplus Line Brokers and it is perfectly 
proper to bill and collect premiums upon such certificates of coverage. 

(As a matter of actual practice, most big Lloyd’s brokers never do deliver the 
ultimate foreign policy to assured but prefer to keep them in their own USA 
a biggest Surplus Line Underwriters of all, Lloyd’s of London, is notorious 
for delays in delivering ultimate documents and many times I have not received 
the original policy before the renewal came up. 

It is proposed that there be formed a Surplus Line Brokerage concern in 
Illinois, and a Surplus Line Brokerage concern in one of the Pacific Coast States, 
each with the same capital and same ownership as Maryland. These corpora- 
tions would have master binding contracts from International Guaranty and 
Insurance Company and will produce business, deliver cover notes, and supervise 
“field” affairs, but Maryland will clear all underwriting, write policy forms, bill, 
collect, and do the accounting and statistical work for all divisions. Maryland 
will be responsible for mailing to Tangier forms for issuance of final policies and 
for seeing to taxes and filings wherever required. 

In other words, Maryland would be, to all intents and purposes, similar to the 
home office operation of an insurance company. 

As I visualize the immediate operations at the Maryland office it would be 
staffed by: Wm. D. Corbett as General Manager of Surplus Line business nation- 
wide and of office operations nationwide; Harry Hayes would be Production 
Manager for the Eastern Seaboard and assistant to Mr. Corbett on general op- 
erations; and there would also have to be in Maryland a top secretary with 
general underwriting knowledge and ability to compile forms and compute rates. 

In addition to this, there will have to be immediately a policy writer, book- 
keeper, and it will not be very long before it will require two or three policy 
writers and at least two bookkeepers. (A greater immediate staff would be 
necessary were it not that for the moment we can switch Loretto Lindhauer from 
New York to give general supervision to the bookkeeping, tax stamps, corporate 
minutes, resolutions for various States, and other technical matters of dealing 
in Surplus Line business with which she is entirely familiar.) 

Mr. Stanley Borgenight with his extensive training with the CPA firm of 
Ferro, Berdon & Co. and as an official of several insurance companies should be 
ably suited to put in the bookkeeping system in Maryland, Illinois, and San 
Francisco and the tie-in books for the home office in Tangier. 

Without considering the cost of Miss Lindhauer and Mr. Borgenight which we 
will mention later as a part of general expense, I would estimate present over- 
head in Maryland to be annually: 


Wa eternett: .—- oc a 


MR se niin cose acs Hii madianin gale Set aan eames ene 9, 600. 00 
Je eran NOONOERPS-PAGS CLOCK. 62 os 5 8 8 ek ede eens 5, 400. 00 
Stenographer-bookkeeper__-____ Sept anbepeeteee Rel stance eo 3, 600. 00 
Telephone operator-policy writer ______________ bs cian 


Telephone, telegraph, cables_____ yatta sacaeciase petits he ee ee 10, 000. 00 
Travel, hotel, and miscellaneous expenses___________-___-__________ 25, 000. 00 
Naa Shi see pad oe a ean Bo ea ee ee 3, 600. 00 
Printing, stationery, and supplies (this includes policies, endorse- 

ments, forms, applications, stationery, brochures for nationwide 

mailing, printing of accounting forms, voucher forms, ete., normal to 

a head office of an insurance company. Next year this item should 

Se ee ee ee ee en) ae ._._._. 25, 000. 00 


In addition to the fixed overhead there will be approximately $7,500.00 in non- 
recurring overhead for the purchase of furniture and fixtures, travel expense of 
moving N. Martin and records from Carson City, Nevada, special hotel and travel 
expense inherent in moving Wm. Corbett and Harry Hayes to Maryland, etc. 

(The reason Corbett and Hayes are put down at a relatively minimum salary 
is because of the general agreement discussed among us that each of the pro- 
ducers be paid by the American master contract holders an overriding commis- 
sion of 5 percent on miscellaneous Surplus Line business and 2% percent on 
mortgage, bank depositories, savings and loan, and similar business. ) 

The Chicago corporation which should be formed at as early a date as possible 
and immediately licensed as a Surplus Line Broker, should as nearly as possible 
have the same name as the insurance company. 
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As I read the insurance code, it is discretionary with the Commissioner t, 
allow such a name as International Guaranty Underwriters, Inc., but the ¢qp. 
porate and insurance code prohibit the name “Insurance” in the title of a broker 

The Illinois corporation would not have the expense of detailed home offic. 
type operations (policy writing, accounting, statistical and similar) and shoyig 
have a considerably lower overhead. My guess as to operating costs woyjj 
be: 


Salary of Paul Van Wagner, Jr., General Manager----_------------- (9) 

Salary of John E. Reinhold as Midwestern Production Manager and as 

roving representative elsewhere in general, in charge of 

the production of mortgage insurance, savings and_ loan 

coverage “Gnd mmrier_....---.-+ 2. si il es gh a 
panty Or “Geeretntr yo oe a eee et Soe ee nae 
Salary of telephone operator-binder writer___----~--- Sede - 8,600.00 
kk a ce a apne ea er en eet 4, 800. 0 
Stationery and Supplies (cost of policies, binders, ete., and of bro- 

chures that may be mailed from Illinois have already been charged 

C0 MORES ECIIS COPECO 8 8 cake enced cdneeeceemes 2, 500. 00 
PPAVeOl, as0tel, ANG NUIAnCOlHANnGOUR. Goo. o os con oo Sou toc aknecaes 18, 000. 00 
Teen ONG “ROenro pe. =. 2.25 os a Oh Se eae 3, 600, 0 


(Most of expense of cables on reinsurance, etc., would be from 
Maryland or San Francisco.) 


In addition to the above the Illinois producers would of course be assigne 
the same overriding commission as those noted for Maryland. 

The Pacific coast operation will eventually have to be handled through a 
regularly licensed Surplus Line Brokerage concern in the State of California 
but until the Trust is all in cash, Government bonds, and small first mortgages, 
I believe that operations should be supervised through the office of J. W. Ehriich, 
attorney. He in turn can farm out the actual physical operations to those with 
technical experience. 

Although the territory is vast the premium volume available in the Pacific 
coast territory is relatively small and my thought is that the general field 
supervision from the Ehrlich office should include not only those States gen- 
erally known as Pacific coast, i.e., California, Washington, Oregon, Idaho, Mon- 
tana, Utah, and Arizona, but also New Mexico, Texas, and Louisiana. 

Robert has been particularly successful in Louisiana where his knowledge of 
French is most valuable and he is “persona grata” to Insurance Commissioner 
Hayes of that State. 

It is my thought that I would have him follow up leads and do the heavy 
field traveling in this territory under my own general advice and supervision. 

In addition, from the Pacific coast division, you would have to keep a master 
index on mortgage insurance, depository and savings and loan acceptances, etc. 
no matter where situated, with the general thought being that on routine under. 
writing matters of this category either Ehrlich, North, or I, as technical ad- 
viser to Ehrlich and North, would pass on the problems but with it being under. 
stood that on any important and unusual acceptances the owners of the company 
would be consulted to gain the advantage of their underwriting advice. 

Eventually when the Pacific Coast Surplus Line Brokerage corporation is 
formed the ownership, capitalization, and method of handling should be identical 
with the Illinois setup but temporarily the accounting, collections, ete., could 
be prepared here but delivered and cleared in the name of the Maryland home 
office operation without increasing the overhead already estimated for that 
office. 

As the situation stands today, excluding fiscal expense, legal expenses, and 
general home office expense, which would be cleared from the coast, I would 
estimate that the actual cost of field work, production, service, and_ allied 
production would be approximately, as follows: 


Salatey of Robert Bs Hopies. 2 jo. secce eu 1, sees __..-. $9, 600.00 
Proportionate charges via Ehrlich for office rent__._._._.________-___ 3, 600.00 
Telephone and Telegraph______-________~_ Se 
Travel, Hotel, and Miscellaneous______-__________- sles cedky sta 7, 500. 00 
Proportionate share of secretarial services_______~ si _.-.. 5,000 
Proportionate share of telephone operator, cover note w riter, rate 
RENO EC; RS) a eal lea ee pete i ea 4, 000. 0 


Proportionate share of bookkeeper r, accountant, and billing clerk 3, 600. 0 


Te 


Pr 
Fe 





mer to 
he cor. 


broker, | 


should 
would 


eess = 


S35 =825 


Sees 


ssigned 


ugh a 
ifornia 
tgages, 
shrilich, 
e with 


Pacific 
il field 
28 gel- 
», Mon- 


~dge of 


ssioner 


heavy 
‘vision. 
master 
»s, ete, 
under- 
cal ad- 
under- 
mpany 


tion is 
entical 
, could 
1 home 
yr that 


ps, and 
would 
allied 


600. 00 
600. 00 
400. 00 
500. 00 
000. 00 


000. 00 
600. 00 


THE INSURANCE INDUSTRY 6179 


Plus commissions on production as in the case of Maryland and Illinois. 

Above the actual work done in servicing and handling business of the Pacific 
soast and Southwest territory, the San Francisco location would carry a great 
deal of the worldwide expenses in connection with home office affairs, general 
underwriting supervision, and particularly the physical operations of the com- 
pany as directed by the U.S. Trustees. Most of these expenses are difficult of 
analysis because, not having a separate and specific corporation, they would 
have to be proportionate shares of actual overhead incurred through farming 
out the physical work. 

My best estimate would be, however, about as follows: 


CES: (ORO GRO) iit ic atic niin cemmaanimenmenpiaanntiilne $30, 000. 00 
Legal bills of Counsel J. W. Ehrlich, McAdams, McGrath, and 

SND 96358 aoe eae Ss enn od ea ean 50, 000. 00 
Outside legal bills such as McCarty in Utah, O’Malley in Arizona, 

Clark Guild in Nevada, Clarke in Idaho, Saxe in Maryland, ete__. 25, 000. 00 


Fees and expenses of appraisers hired to check on mortgages and the 

cost of retail credit reports, Dun & Bradstreet reports and simi- 

lar, both for mortgages and in connection with Surplus Line accept- 

Me: tl ih ta od ois orice nas pemepegnein aula acai delat eames 10, 000. 00 
Charges by Pacific National Bank for administering trust-_._-__-__~ 10, 000. 00 
Traveling chief accountant and auditor in charge of installing book- 

keeping systems in Maryland, Chicago, and San Francisco and 

of tying in the USA books with the home office records in Tangier— 

MET CIEE 50s i i ei ee 9, 600. 00 
Travel expense of said accountant and auditor in connection with 

checking books in Maryland, Chicago, and San Francisco and of 

auditing premiums due under savings and loan accounts and re- 

ONG PONCIOB 6 6 oes nee ce ee eee anes 6, 000. 00 
Proportionate share of accountant-bookkeeper primarily in charge 

of home office records of International Guaranty and Insurance 

Company and general assembly of data accumulated by traveling 


DEeG BOG SUG. 5 hic issn ces 6, 000. 00 
Travel expense of said accountant and auditor in auditing savings 

and loan and reporting premium accounts___-____--_-__--_______ 3, 600. 00 
Proportionate salary of legal, technical, and underwriting secretary 

MRI MON ois ce cn i atta in el tinaceas ceri een eee eee oun 4, 800. 00 
Proportionate share of travel expense of Loretta Lindhauer_____~_~ 2, 400. 00 


Salary and fees to Robert S. Hopps in connection with travel to 

Tangier and travel to reinsurance markets in connection with home 

ee res Gr CONTIIQING 2 6 ete eee once 1, 200. 00 
Travel expense of Robert S. Hopps in connection with the foregoing_ 5, 000. 00 
Air travel, train, car rental, and similar expense in connection with 

home office affairs of company, legal affairs of company, under- 

writing supervision, supervision of branch office operations, ete... 10, 000. 00 
Hotel, food, and miscellaneous in connection with above, as well as 

entertainment of savings and loan officials, lawyers, State officials, 

bank officials, and others in connection with the general affairs of 

a aap civ ten gain eh costes ood AI eae 7, 500. 00 
Proportionate share of rent, light, heat, etc., used for home office, 

master bookkeeping of the company, statistical records of the com- 


pany, underwriting records of the company, ete______._______-___ 3, 600. 00 
Telephone, telegraph, cables, etc., in connection with home office af- 

IT CN a arnt essa ieee a ana eek anced 12, 000. 00 
Proportionate share of stationery, supplies, notarial service, and 

ee ee ea ee eee 2, 500. 00 
Fee to Stewart B. Hopps as technical adviser____.__.__.___________ (?) 


Above all this, there is a 4 percent Federal tax on all direct acceptances and 
1 percent Federal Tax on reinsurance acceptances and State premium taxes 
which vary from a low of 214 percent to a high of 714 percent. 

Different Lloyd’s syndicates and different Surplus Line carriers vary in their 
policy in connection with these taxes. Some charge them entirely to the 
assured and others absorb the cost out of the company’s premium. It is some- 
thing on which no fixed plan can be set as competition along these lines vary 
throughout the country. 
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(It certainly should, however, be the sincere effort of all the producers to 
collect the tax in addition to the premium, or have the broker or assured 
the tax and affix the necessary Federal stamps to the policy. The producers 
should also secure confirmation from the broker that he will be responsible for 
and is paying the State tax. The nonadmitted carrier has been deemed liable 
jointly with the assured or producer when Federal stamps are missing from a 
contract but the broker is invariably the one held liable under State laws fo 
State premium taxes. Nevertheless since the Insurance Commissioners rajge 
a merry riot if the tax isn’t paid it is best for the company to keep a record of 
this item and be sure that the broker has complied with the law.) 

The answer to the entire problem is a very simple one—a sufficient volume of 
profitable underwriting acceptances and certainly at least as far as the major 
portion of the overhead is concerned, i.e., that of the producers and of those who 
must service the producers—the premium volume must come in in a very short 
time or the company should get new connections. 

Roughly speaking, the 10 percent assigned to European and African agencies 
makes it necessary to produce only $750,000 in annual premiums to cover foreign 
costs but the 35 percent assigned to Maryland, Illinois, and Pacific coast master 
contract holders will still require an annual premium volume of about $1,250,000 
to cover divisional and general expenses without dipping into the home office's 
share of premiums written. 


FEBRUARY 18, 1958, 
{Confirmation ] 


To Mars, Tangier (Morocco). 


BSUFU REFERRING TO YOUR CABLE (OF) 
KAPELAAN KAPELAAN 

CYGUT WE DO NOT WISH (TO) 
AEMLN GIVE FULL ADDRESS 
GALDER VAN GALDER 

UVYKJ U.S.A. 

LTYAL REQUEST YOU (TO) 
MYSYE SELECT 

AEKEK ADDRESS 

IXIIN OUTSIDE (OF) 

OVYKJ U.S.A. 

HGEOZ LETTER(S) 
CANDIDATURE CANDIDATURE 

LTYXI ALREADY REQUESTED 
AWIJF BOARD OF DIRECTORS 
MATIR QUITE SATISFACTORY 


RoseEnrt S. Hopps. 


FEBRUARY 25, 1958. 
(Letter No. 1) 
Re memo No. 11822C. 
Mr. J. RENE Mars, 
Tangier, Morocco: 


In ten (10) days you may use the following address for Van Galder: Hotel 
Biltmore, Ramos Arzipa 38, Mexico, D.F. 
Regards, 
Rosert S, Hopps. 


MEMORANDUM 


Re: Internat’] Guaranty and Insurance Underwriters, Inc. 


Mr. Elting of Saxe’s office rec’d call today from Mr. Kiernan of U.S. Corp. Co, 
NYC. Kiernan said he had rec’d visit from a New York Post Office Inspector 
named Karl Fein who told Kiernan he has an inquiry from his Baltimore office 
and he wanted some information about the subject corporation, i.e., he wanted 
to know with whom he should get in touch. 

Kiernan said he would find out and let Fein (Postal Inspector) know. 

Kiernan then telephoned Elting. 


TT ce 
CT 


ee NR I ee | 





Ts to 
Day 
cers 
e for 
iable 
OM a 
S for 
raise 
rd of 


ne of 
hajor 
who 
short 


Ncies 


PS. 


. Co., 
ector 
office 
inted 


' 
' 
: 


| 


} 
} 
| 
| 


THE INSURANCE INDUSTRY 6181 


Incidentally, Kiernan did try to find out what the inquiry was about but he 
could not get any information from the Postal Inspector. 

The Postal Inspector also told Kiernan he could get his information by 
Subpena but would rather get it by making informal inquiry. 

Elting to call Kiernan back today and tell him to advise the Postal Inspector 
(Mr. Fein) to contact Mr. W. D. Corbett, Vice Pres. and Mgr. of Internat’l Gty. 
& Ins. Underwriters and office of the corporation, 1005 Bonifant St., Silver 
Spring, Md. : 

If Kiernan asked by the inspector where he got the information about getting 
in touch with office in Silver Spring, i.e.. W. D. Corbett, such info. came from 
Saxe’s office. 

Corbett, representing his principals, asked Saxe’s office to arrange for the 
formation of this new corporation, and Elting of Saxe’s office handled it thru 
U.S. Corp. Co. (Mr. Kiernan) in New York. 

Nore—Mr. Saxe spoke to Corbett in Silver Spring office by phone from NY 
today re the above. 


2-26-58. 


STANLEY H. BORGENIGHT, 
PUBLIC ACCOUNTANT, 
San Francisco, Calif., February 26, 1958. 

U.S. MARINE AND FOREIGN SECURITIES, Lrp., 
San Francisco, Calif. a 

GENTLEMEN: I have reviewed Stewart B. Hopps personal transactions and 
find that he has expended monies on behalf of International Guaranty and In- 
surance Company as follows: 


THE BANK OF NEW YORK 








Ck. date lox. No.| Payee + nage 
a a paceman es netennpasicinn aiid ticinaiianiinigniiiiapaninagal 
12/3/57.....-| 1203 Hotel Riverside (trip to Ist Nat’l Bank of Nevada, re Trust A/C)_______ $100. 00 
12/13/57. ...-|.-------| Wm. Saxe, Atty. (advance for formation of 4 Panamanian Corp.) ----| 1,500.00 
12/14/57. . . -- | 1105 | Cash—Entertainment, Lingle, Byrnes, etc__.._..._....___.___._.._____. 100. 00 
12/18/57...--| 1106 | Cash—Entertainment, Edlin, McAdams, Van Wagner_________________- 100. 00 
12/21/57-..-- Te Bee ee ee ae 100. 00 
12/22/87... | BIG: } COD 52.5 chee but destsandinns sraeeeeeneneeeeeeeeeeeeneeeeeee] 100,00 

| 2,000.00 


Please charge this to International Guaranty and credit Stewart B. Hopps 
account. 
Sincerely, 
S. H. BorGenienr. 


SAN FRANCISCO, CALir., March 3, 1958. 


(Letter No. 5) 
Re Van Galder. 
Mr. J. RENE Mars, 
Tangier, Morocco. 
Dear Mr. Mars: Even though Van Galder has resigned, you may wish certain 
mail, as attached indicates, to be forwarded to him. 
We already have sent you one address and now send one which is slightly 


—" E. S. Van Galder, c/o Ryan-Farnsworth, Ramos Arizpe 38-203, Mexico, 
F. 


Very truly yours, 
RosBert S. Hopps. 
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McADAMS-VAN WAGNER, INC., 
Chicago, Ill. 


GENTLEMEN : Upon receipt of all documents, we wish to advise you that the 
International Guaranty and Insurance Company of Tangiers, Morocco, has been 
placed on the approved list as a nonadmitted surplus line carrier to do business 


in the State of Illinois. 
Yours very truly, 


To: Mars, Tangier (Morocco). 


LEXZJ 
ANGLOCANADIAN 
NIEYA 
OETOT 
IWZEA 
NIGRO 
OUGCT 
EVHES 
TJIXI 
TIROF 
BISRO 
IHAUM 
ALEFM 
NIKEU 
CUEOK 
OUDRN 
DBDET 
IGUVY 
EUYDF 
OTRAU 
433 


STATE OF ILLINOIS, 
DEPARTMENT OF INSURANCE, 
Chicago, Ill., March 5, 1958 


JOSEPH S. GERBER, 
Director of Insurance, 


U.S. MARINE & ForEIGN SECURITIEs, 
March 6, 1958. 


WITH REGARD TO ANGLO CANADIAN 


SHARES 

CAN YOU SUBSTITUTE 
ANY OTHER 

COMMON SHARES 
INFLATED VALUES 
SXACTLY 

$28,000 

$250 

CABLE IMMEDIATELY 
NAME OF COMPANY 
AND 

NUMBER OF SHARES 
ARE NOT CONCERNED 
ACTUAL VALUE 
CORPORATION 

MUST BE 

EUROPEAN 

THIS MATTER IS URGENT 
(SIGNATURE) 
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U.S. MARINE & ForEIGN SEcURITIES, L1D., 
March 7, 1958. 


{Confirmation ] 


To: Mars, Tangier (Morocco). 


BSUFU 
BIJGELECHT 
IGWUT 
LOECT 
ANGLO 
FIFOD 
APHEN 
GFEOZ 
OETGT 
GFEOZ 
ALEFM 
OIBBH 
AMFXE 
EUYDF 
IUTCG 
YETUN 
ODILR 
OXIKD 
NTABE 
OZGDE 
TJIXI 
TIROF 
OUVES 
FEECM 
CROFY 
UVFIJU 
461 


REFERRING TO YOUR CABLE (OF) 
(SIGNATURE) 

WE MUST 
REMOVE 

ANGLO CANADIAN 
FROM 

BALANCE SHEET 
IMMEDIATELY 
JAN YOU SUBSTITUTE 
IMMEDIATELY 
AND 
TEMPORARILY 
ANY OTHER 
EUROPEAN 

OR 

TANGERIAN 
COMMON STOCK 
WHICH 

WILL BE SHOWN 
WORTH 

$28,000 

$250 

CANNOT WAIT 
FLOAT 

NEW COMPANY 
LICHTENSTEIN 
(SIGNATURE) 
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MEMORANDUM 
MARCH 13, 1958 | 


To: Messrs. J. W. Ehrlich, Frank McAdams, Paul Van Wagner. } 
From: Stewart B. Hopps. 


In the list of assets owned by International Guaranty and Insurance Com. | 
pany, and put up as collateral to the Surplus Notes owned by J. Rene Man 
R. Mars Buzenet, and E. S. Van Galder, there showed the sum of $28,259 in 
holding of Anglo Canadian Underwriters stock (in turn secured by Mercyry 
Mutual stock). 

Insurance Commissioner Joseph Gerber, of Illinois, specifically asked of Wm 
Corbett that this item not be shown in the December 3ist annual statement of 
International Guaranty and Insurance Company. 

Under the circumstances, Mars arranged to temporarily put $28,250 of Inter. 
european & African stock in, in lieu of Anglo Canadian Underwriters stock 

This will have to be adjusted before long and particularly when ownership of 
Intereuropean & African is purchased by Ehrlich, McAdams, and Van Wagner, 
as outlined in memo of plans being completed by Attorneys Cohen and Weinberg. 

bee: Messrs. Borgenight, Robert Hopps, and Oran Mensik. 


[Confirmation ] 


Cable from Mars, Tangier, via Mackay Radio rec’d March 26, 1958. 
MARFORSEC, San Francisco. 





BWANY CANNOT 

FCALA FILE 

ARMIL BECAUSE 

YPUEV INTERNATIONAL GUARANTY & INSURANCE CO. oF | 
TANGIER 

FIRGY HAVE (HAS) NO FUNDS 

ALEFM AND } 

IGHGI MOREOVER 

ANAKE ARE OUR 

EAUSR DEBTOR(S) 

STOP STOP 

GYIPL(?) (CYIPL—CONSEQUENTLY) 

JATEV PAY—TO 

YCOTR BANK OF AMERICA OF CALIFORNIA 

TJDIE $8,000 

YRJIW CONCERNING THIS POINT, REFER TO PARAGRAPH NO. 


— OF MEMO, CONTAINING ALL ENLIGHTENMENTS 
ON SUBJECT. 

11853 11853 

BSOAZ PLEASE CABLE US REGARDING 

PRIORSCHAP CODE NAME 


APRIL 21, 1958. 
AGENT IN CHARGE, AMERICAN AIRLINES, 
East Side Airline Terminal, 
New York, N.Y. 

DEAR Sir: Will you please be good enough to hold this package for Mr. W. D. 
Corbett, of Warwick, Rhode Island, who is arriving in New York tonight from 
Providence, via American Airlines. Mr. Corbett will pick up this package as 
soon as he gets into the City from the airport. 

Thank you very much. 

Very truly yours, 







L. C. LINDHAUER. 
(Delivered via Western Union together with package containing the following: 
Stock Ctf. Book, Stock Register, and Minute Book (including Charter, By-laws 
and Minutes of 1/29/58 and 4/1/58) of International Guaranty and Insurance 
Underwriters, Inc. LCL. 4-21-58.) 
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U.S. Marine & Foreign SEo., 
April 24, 1958. 
Joun E. REINHOLD, 
Chicago, IU. : 

McAdams did not bring enough checks. Those left in Arizona have to pay 
$626 for photostating and estimated hotel bill until ready to testify in our behalf 
at least $200 more. Also have to immediately pay American Airlines $2,574.70 
and Pacific Telephone Company $1,002.73. All these vital to our ability to secure 
return of funds now tied up. Mars cables mailed original Illinois forms direct 
insurance department as requested. Duplicates mailed April 22 to McAdams 
Van Wagner. Trust this will now clear up service and suit situation. 


STEW ART. 


MEMORANDUM 
5/8/58. 
Re Legal bills. 
To: William Saxe, Esq., New York, N.Y. 
From: L. C. Lindhauer. 
Deak Mr. Saxe: Your bill in connection with International Guaranty and 
Insurance Underwriters, Inc., of Maryland, should be forwarded to: 
Mr. Paul Van Wagner, Jr., President, 
Internatinal Guaranty and Insurance 
Underwriters, Inc., 
c/o McAdams-Van Wagner, Inc., 
175 W. Jackson Blvd. (Suite A-710), 
Chicago 4, Illinois. 

Your bill for services in connection with the four Panamanian corporations 
(formed at request of International Guaranty and Insurance Company) (form- 
erly West Indische Herverzekering Mij.) should be forwarded to: 

Mr. J. Rene Mars, Administrateur, 
International Guaranty and Insurance Company. 
1, Rue Delacroix, 
Tangier, Morocco. 
The bulk envelopes in each case need only be addressed, as follows: 
Mr. Paul Van Wagner, Jr., 
Suite A-710, 175 W. Jackson Blvd., 
Chicago 4, Ill. 


Mr. J. Rene Mars, 

c/o Mars. & Cie., 

1, Rue Delacroix, 

Tangier, Morocco. 
J In each case, please let me have carbon copy of bill, and your covering letter, 
if any. 


47932 O—61—pt. 10-31 














EXHIBIT A 


LLOYD’S ACTS. 


LLOYD’S ACT, 1871. 
LLOYD’S ACT, 1888. 


LLOYD'S SIGNAL STATIONS ACT, 
1888. 


LLOYD’S ACT, 1911. 
LLOYD’S ACT, 1925. 
LLOYD’S ACT, 1951. 


Zondon: 
PRINTED AT LLOYD'S, E.C, 3, 
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NOTE. 


The words appearing in the following 
Lloyd’s Acts in red italics and the marginal 
notes printed in red do not form part of the 


original text or marginal headings of those 
Acts. 


Where a Section of an Act or part thereof 
has been repealed the repeal is indicated by 
deletion in red. 





LLOYD’S ACT, 1871. 














(34 Vict.—Ch. xxi. ] 


LLOYDS ACT, 1871. 


ARRANGEMENT OF ORIGINAL 


Section. 


(DQ 


14, 
16. 
17. 
18. 
19. 
20. 


21. 
22. 


SECTIONS. 


Short title. 

Cessor of eristing constitution, 
Incorporation of Lloyd's. 

Property, Sv. vested in Society 

Contracts, Sc., to remain in force, 
Actions, S'c., not to abate. 

Debts to be paid and received by the Society. 
Ojjicers continued. 

General saving for rights and liabilities. 
Objects of the Society. — 

Committee - number and quorum. 

First Committee. 

Retirement of Members of Committee. 
Rotation of Committee-men. 

Elections of Committee-men. 

Re-eligibility ef Members (of Committee). 
Casual vacancies. 

Voting at meetings. 

Fundamental rules mn schedule. 


Exclusion from membership for violation 
of fundamental rules, Sc. 


Exclusion from membership for fraud, §c. 


Exclusion from membership for bank- 
rupley, &c. 


Exclusion from. membership for non- 
payment of subscription, §c. 


5 
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(24 Vict.]  Lloyd’s Act, 1871. (Ch. xxi.] 


Section. 
Af 
oAe 
DY . 
St, 
o~ 
wie 
oi. 


4 
a 


3), 


31, 
32, 


~~ 
— 
. 


Power to make bye-lais. 

No exclusion from membership by bye-lavs. 
Allowance of bye-liics by Recorder. 
Printing and proof of bye-laws. 


Continuance and annulling of existing 
bye-laws. 


Powers to be exercised by Committee. 


Application of parts of Companies Clauses 
«let. 


Penalty on imitation of stamp, Sc. 


Provision respecting protection of interest 
of members in shipping, Je. 


Publication of information under Merchant 


Shipping Act, oe. 
Power to undertake recovery of wreck, §c. 
Sa/vage operations as to wreck of Lutine. 
Trusts of capital stock, 
[ndemnity to trustees. 

Trustees individually responsible, 


Agreements for incorporation of other 
societies, FC. 


Naving for liability of members, Ve. 
Saving foo rights and porters of Crown, 
Board or Trade, Ven, as te wreck. 


Savings respecting evrelusion from member- 


ship. 


ha penses of A ef. 
Schedule. 
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CHAPTER xxi. 
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An Act for incorporating the members of the a.p. 1871. 


Establishment or Society formerly held 
at Lloyd's Coffee House in the Royal 
Exchange in the City of London, for the 
effecting of Marine Insurance, and gene- 
rally known as Lloyds; and for other 
purposes. 


(25th May, 1871.] 


HEREAS there has long existed in the 
Royal Exchange in the City of London 
an Establishment or Society formerly held at 
Lloyd's Coffee House in the Royal Exchange, 
for the effecting of marine insurance, and 
generally known as Lloyd's: 
And whereas the Society is regulated by a 
deed of association, dated on or about the 
thirtieth day of August one thousand eight 


hundred and eleven, which deed, or a deed of 


accession referring thereto, has usually been 
from time to time executed by the several 
members of the Society, and the Society is 


7 
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A.D. 1871. 
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(Ch. xxi.] Lloyd's Act, 1871. (34 Vicr.] 


governed by rules or regulations from time 
to time made under that deed: 


And whereas the affairs of the Society, and 
the business conducted by its members as such, 
are of large and increasing magnitude and 
importance, but the constitution of the Society 
is imperfect, and difficulties arise therefrom in 
relation to legal proceedings, and the manage. 
ment of the affairs of the Society and the 
incorporation of its members with proper 
powers would be of great benefit to the ship- 
ping and mercantile interests of the United 
Kingdom, and jt is therefore expedient that 
they be incorporated, and that provision be 
made for the government of the Society and 
the conduct of its affairs: 


And whereas by section four hundred and 
forty-eight of the Merchant Shipping Act, 1854, 
it is enacted to the effect that any receiver 
of wreck, or in his absence any justice of the 
peace, shall, as soon as conveniently. may be, 
examine on oath any person belonging to any 
ship which may be or may have been in dis- 
tress on the coast of the United Kingdom, or 
any other person who may be able to give an 
account thereof or of the cargo or stores thereof, 
as to the matters in that section specified, and 
that the receiver or justice shall take the 
examination down in writing, and shall make 
two copies of the same, of which he shall send 
one to the Board of Trade and the other to the 
Secretary of the Committee for managing the: 
affairs of Lloyd’s in London, and such last- 


8 
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(34 Vict.) Lloyd's Act, 1871. (Ch. xxi.] 


mentioned copy shall be placed by the said A.D. 1871. 


Secretary in some conspicuous situation for the 
inspection of persons desirous of examining the 
same : 

And whereas it will be necessary on the in- 
corporation of the Society to secure the continu- 
ance of the operation of the said section : 

And whereas the capital stock of the Society 
consisted on the first day of December 1870 of 
the-sum of forty-eight thousand pounds three 
pounds per centum consolidated annuities 
standing in the names of four persons being 
trustees for the Society : 

And whereas in or about the year 1799 a 
vessel of war of the royal navy, named the 
Lutine, was wrecked on the coast of Holland 
with a considerable amount of specie on board, 
insured by underwriters at Lloyd's, being 
members of the Society, and others, and Hol- 
land being then at war with this country the 
vessel and cargo were captured, and some years 
afterwards the King of the Netherlands autho- 


‘rized certain undertakers to attempt the further 


salvage of the cargo on the conditions (among 
others) that they should pay all expenses, and 
that one half of all that should be recovered 
should belong to them, and that the other half 
should go to the Government of the Nether- 
lands, and subsequently the King of the Nether- 
lands ceded to King George the Fourth on 
behalf of the Society of Lloyd's, the share in 
the cargo which had been so reserved to the 
Government of the Netherlands: 


9 
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(Ch. xxi.] Lloyd's Act, 1871. [34 Vict.) 


And whereas froin time to time operations of 
salving from the wreck of the Lutine have heen 
carried on, and a portion of the sum recovered, 
amounting to about twenty-five thousand 
pounds, is by virtue of the cession aforesaid in 
the custody or under the control of the Com. 
inittee for managing the affairs of Lloyd's: 


And whereas, by reason of the mode in which 
the business of insurance has always been 
carried on by members of the Society, the 
names of those who underwrite a particular 
policy cannot, when a considerable time has 
elapsed, be traced with certainty; if at all, 
especially as regards policies anterior in date to 
one thousand eight hundred and thirty-eight, 
in which year the books and papers relating to 
the aftairs of the Society were lost in the fire 
which destroyed the Royal Exchange : 


And whereas it is expedient that the opera- 
tions of salving from the wreck of the Lutine 
be continued, and that provision be made for 
the application in that behalf, as far as may be 
requisite, of inoney that may hereafter be re- 
ceived trom those operations, and for the appli- 
cation to public or other purposes of the afore 
said sum of twenty-five thousand pounds, and 
of the unclaimed residue of money to be here- 
after received as aforesaid : 


And whereas it is expedient that various 
powers be conferred on the Society as incor: 
porated, and that its functions be as far as may 
be defined : 


10 
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(34 Vict.) Lloyd's Act, 1871. (Ch. xxi. ] 


And whereas it is expedient that provision 
be made for the incorporation, from time to 
time, by agreement, with the Society, of other 
societies, associations, companies, or corpora- 
tions instituted for purposes connected with 
shipping or marine insurance: 


And whereas the objects aforesaid cannot 
be attained without the authority of Parlia- 
ment: 

May it therefore please Your Majesty that it 
may be enacted; and be it’ enacted by the 
Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of 
the same, as follows; (that is to say), 


1. This Act may be cited as Lloyd's Act, 
1871. . 


2. On the passing of this Act, the deed of 
association, dated on or about the thirtieth day 
of August one thousand eight hundred and 
eleven, executed by members of the Establish- 
ment or Suciety of Lloyd's as existing betore 
the passing of this Act, and any deed executed 
by other members by way of accession thereto, 
shall be and the same are and each of them is 
hereby annulled. 


4. The Right Honourable George Joachim 
Geschen, William Simpson, James Leverton 
Wylie, William: Young, Henry Caspar Heintz, 
Frederic Bernstein Bernard Natusch, James 
Bischotf, George Dorman Tyser, Michacl Wills, 


11 
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A.D. 1871. 


Short title. 


Cessor of 
existing 
coustitution. 


Incorporation 
of Lloyel's 
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[Ch. xxi.] Lloyd's Act, B71. [34 Vier, | 


William Wilson Saunders, Leonard Charles 
Wakefield, and Thomas Chapman, and all per. 
sons admitted as members of Lloyd's before op 
after the passing of this Act, are hereby united 
into a Society and Corporation tor the purposes 


of this Act, and for those purposes are hereb 


incorporated by the name of Lloyd's, and by 
that name shall be one body corporate, with 
perpetual succession and a common seal, and 
with power to purchase, take, hold, and dispose, 


of lands and other property (which incorporated 


Property, &c., 
vested in 
Society. 


Contracts, &c., 
to remain iu 
force, 


hody is hereafter in this Act referred to as the 
Society). 

4. All property and rights of or to which the 
Committee for managing the affairs of Lloyd's, 
or any person on their behalf, or any trustee 


for that Committee, or for the merbers of 


Lloyd's, are or is possessed-or entitled at law or 


in equity at the passing of this Act, shall by . 


virtue of this Act belong to the Society to the 
same extent and for the same estate and 
interest as the same respectively is and are at 
the passing of this Act vested in that Qom- 
mittee, person, or trustee, and inay be held 
used, and enjoyed accordingly ; and aff trustees 
for the Estublishment or Society as it existed 
before the passing of this Act, or for that Com- 
mittee, shall be and continue trustees for the 
Society, as nearly as may be as if this Act had 
not been passed. , 

5. Notwithstanding the annulling by this 
Act of the aforesaid deeds of association and 
accession, and the incorporation by this Act of 
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(34 Vicr.] Lloyd's Act, 1871. (Ch. xxi. ] 


6199 


the Society, all deeds of trust, leases, mort- A.D. 1871. 


gages, bonds, contracts, agreements, securities, 
transfers, and other acts and things before 
the passing of this Act made, entered into, 
executed, or done by or with the Committee 
for managing the affairs of Lloyd’s, or any 

rson or trustee as aforesaid, shall be as good, 
valid, and effectual to all intents for, against, 
and with reference to the Society as they 
would have been for, against, or with refer- 
ence to such Coinmittee if this Act had not 
been passed, and may be proceeded on, 
executed, used, dealt with, and enforced 
accordingly, the Society being only substi- 
tuted in or in relation thereto respectively for 
such Committee. 


6. Notwithstanding the annulling and incor- 
poration aforesaid, any action, suit, prosecution, 
or other proceeding instituted before the passing 
of this Act by or against the Committee for 
managing the affairs of Lloyd's, or any person 
or trustee as aforesaid, shall not abate or be 
discontinued or be prejudicially affected by this 
Act, but on the contrary, shall continue and 
take effect both in favour of and against the 
Society, as it would have done in favour of or 
against that Committee, or the members thereof, 
or any of them, or any person or trustee as 
aforesaid, if this Act had not been passed, the 
Society being only substituted in or in relation 
thereto respectively for that Committee or the 
members thereof, or any one or more of them, 
or such person or trustee. 
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7. All debts due to the Committee fo 
managing the affairs of Lloyd's, or to any per. 
son or trustee as aforesaid, with all interest (if 
any) due or to accrue due thereon, shall be 
paid to the Society, and shall be recoverable by 


them, and all debts due by such Committee . 


person, or trustee as aforesaid,-with all interest 
(if any) due or to accrue due thereon, shall be 
paid by the Society, and shall be recoverable 
from them. 


8. All officers of and persons employed by 
the Committee for managing the affairs of 
Lloyd's, in office or employment at the passing 
of this Act, shall continue in their respective 
offices and employments, according to the 
tenure of their respective offices and employ- 
ments, and as if they had been appointed by 
the Society, and be deemed to be officers of or 
persons employed by the Society, and they and 
their respective sureties shall be liable as if they 
respectively bad been appointed by and had 
become bound to the Society. 


9. Notwithstanding the annulling and incor- 
poration afuresaid, and except as by this Act 
otherwise expressly provided, everything before 
the passing of this Act done or suffered by or 
with reference to the Committee for managing 
the affairs of Lloyd’s, or any person or trustee 
as aforesaid, shall be as valid as if this Act had 
not been passed, and the annulling and incor 
poration aforesaid and this Act respectively 
shall accordingly be subject and without preji- 
dice to everything so done or suffered, aud to 
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all rights, liabilities, claims, and demands, both A.D. 1871. 
present and future, which if this Act had not ~ 
been passed would be incident to and conse- 

quent on any and everything so done or suffered, 

and with respect to all such rights, liabilities, 

claims and demands the Society shall to all 

intents representand be deemed a continuation 

of the Establishment or Society constituted or 
regulated by the deeds of association and 
accession aforesaid, and the generality of this 
enactment shall not be restricted by any other 
provision of this Act. 








Objects of the 
Society. 






The carrying om of the business of 
marine insurance by members of 
the Society ; 


The protection of the interests of mem- 
bers of the} Society in respect of  tteposted aud 
shi Rad aed d frei sh : re-euacterl 
pping an@ cargoes and freight; with 
T) : oll ° ° . : ° alterations 
ie collection, publication, and diffusion by Lloyds 


of intelligenbe and information with ee 
. . sHi j (rr 
The objects of the Society shall be :— Lloyd's 


’ Act, 1911, 
The carrying on by Members of the Soviety Seton 4. 


of the business of insurance of 
every description including guarantee 
business _ 

The advancement anil protection of the 
interests of Members of the Suciety in 
connection with the business carried 
on by them as Members of the Society 
and im respect of shipping and 
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cargoes and freight and other insyy. 


able property or insurable interests | 


or otherwise ; 


The collection publication and di fusion of | 


intelligence and information ; 


The doing of all things incidental oy 
conducive to the fulfilment of the 
objects of the Society. 


11. There shall be a Committee of members 
of the Society (in this Act referred to as the 
Committee), to be called the Committee of 
Lloyd’s, of whom the full number shall be 
twelve, with power for the Society by byelaw 
from time to time to increase the number to 
any number not exceeding twenty, and from 
time to time after any such increase to reduce 
the number to any number not less than twelve, 
and the quorum shall be five. ; 


12. The following persons shalt be the first 
members of the Committee ; (that is to say), 
George Joachim Goschen, Henry Caspar Heintz, 
Frederic Bernstein Bernard Natusch, James 
Bischoff, George Dorman Tyser, Michael Wills, 
William Wilson Saunders, Leonard Charles 
Wakefield, Thomas Chapman, Samuel Hyde, 
Charles Leathley, and Solomon Israel Da Costa. 


13. Onthe first day of January in each year, 
beginning with one thousand eight hundred and 
seventy-two, three members of the Committee 
shall go out of office and cease to be members 
thereof. 
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14. The three members of the Committee to 
go out in one thousand eight hundred and 
seventy- -two shall be Henry Caspar Heintz, 
Frederic Bernstein Bernard Natusch, and 
James Bischoff: the three to go out in one 
thousand eight hundred and seventy-three shall 
be George Dorman Tyser, Mic hael Wills, and 
(reorge Joachim Genie and the tliree to go 
out in one thousand eizht hundred and Sevuuty- 


‘four shall be William Wilson Saunders, Leonard 


Charles Wakefield, and Thomas Chapman ; and 
afterwards the three members to go out yearly 
shall be those who have been longest in office 
as members of the Comnnittce. 


"14, The persons who are to fill the offices of 
the members of the Committee going out by 
rotation shall be elected yearly at the general 
meeting of the Society to be held on the second 
Wednesday in December in each year, beginning 
with one thousand eight hundred and seventy- 


one, and no person but a member of the Society 


shall he eligible. 


li. Any member of the Committee going out 
of office by rotation shall be re-eligible after the 
expiration of one year, but no sooner, except 
in the case of the chairman for the time being, 
who shall be re-cligible immediately; and any 
member on re-election shall, with respect to 
rotation, be deemed to begin a new term of 
office. 

17. If the office of any member of the Com- 
mittee becomes vacant otherwise than by rota- 
tion, the Society may, if they think fit, elect 
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another member of the Society to be a member 
of the Committee, and the person so elected 
shall hold office as long only as the person in 
whose stead he is elected would or might have 


held office 


18. At every general meeting of the Society 
every member shall have a vote, but a member 
shall not be entitled to vote at any meeting who 
is in arrear in respect of any subscription or 
other sum payable by him under the byelaws 
of the Society. 


19. The rules set forth in the Schedule to 
this Act shall be the fundamental rules of the 
Society. 


20 If any member of the Society—- 


1. Violates any of the fundamental rules 
of the Society ; or, 

2. Is guilty of any act-or default dis- 
creditable to him as an underwriter 
or otherwise in connexion with the 
business of meartre insurance— 


he shall be liable to be excluded from member- 
ship of the Society by the votes of four-fifths 
of such members of the Society as are present 
at a meeting of the Society specially convened 
for the purpose, with notice of the object by 
circular issued to every member six days at 
least before the day appointed for the meeting, 
there being present and voting at the meeting 
one hundred members at least, but a member 
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o> 
bo 
© 
or 


shall not in any case be deemed for the purposes A-D. 1871. 


of this section to have violated any fundamental 
rule, or to be guilty of any act or default as 
aforesaid, unless the fact of such violation or 
vuilt has been first ascertained and determined 
by the award of two arbitrators (each of them 
being a merchant or shipowner or underwriter, 
and one of them being nominated by the Com- 
mittee and the other by the member complained 
of ), or,in case of difference between the arbitra- 
tors, by the award of the Recorder of the City 
of London, or, failing the Recorder, then of one 
of Her Majesty's Counsel nominated by him as 
umpire ; and the provisions of tre-Gemmen-brw 
the Arbitration Act, 1950, or any statutory 
modification or re-enactment thereof for the time 
being in force shall apply in every such case, 
and the arbitrators and the umpire respectively 
shall take into consideration all the circum- 
stances of the case, moral as well as legal. 


21. If any member of the Society is convicted 
of any crime that is infamous, or is convicted of 
or adjudged by any court of competent juris- 
diction to have committed any fraud, he shall 
thereupon cease to be a member. 


22. If any member of the Society becomes 
bankrupt or insolvent, or suspends payment or 
places his affairs in the hands of inspectors or 
trustees, or makes or proposes any composition 
with his creditors, he shall thereupon cease to 
be a member. 
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If any member of the Society is in arregr 
in respect of any subscription or other sum pay- 
able by him under the byclaws of the Society 
for one year after the expiration of the year in 
which the same became payable, he shall there. 
upon cease to be a member; and if any men. 
ber is in arrear in respect of any such subserip. 
tion or sum for three months after the time 
when the same became payable, he shall be 
liable to be excluded by the Committee from 
the use of the rooms of the Society until he 
pays the same, or ceases to be a member by 
virtue of this section. : 


i, 

24. The Society from time to time, by resolu- 
tion of a general meeting, confirmed at a subse- 
quent general meeting, held not less than seven 
and not more than twenty-eight days after the 
former meeting, may make such byelaws as they 
think fit forall or any of the following purposes; 
(namely), 


For regulating the terms and conditions for 
and the mode of admission of mem- 
bers and of annual subscribers, and 
of substitutes, and of honorary mewn- 
bers, and of visitors, and of represen- 
tatives of meme insurance and other 
associations, and of other persons; 


For appointing the fees and subscriptions 
and other sums to be paid by members, 
subscribers, and others : 


For regulating the mode, time, and’ place 
of summoning and holding general 


20) 
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rrear meetings of the Society, and the mode A.D. 1871 
| pay- of voting, and the conduct of proceed- 
clety | ings thereat ; 
arin | ; sie oie , 
"tine For regulating the qualification of mem- 
+ | ° 

bers of the Committee, and the mode 
memn- ene 
sine of nomination of members of the 
sien | Society for election to the Committee, 


I be and the giving of notice of such nomi- 
nation, and the conduct of election ; 


from 

il he For determining and regulating (i) the Enacted by 

T by number and quorum of the Committee At, 1925, 
| (but so that the full number of the 

ae | Committee shall not be fixed below ticelve) 

ubee- (ii) the date or dates for the election of 

oven members of the Society to be members 

the of the Committee (itt) the time or times 

tiie at which all or any of the members of 

0ses the Committee shall go out of office 


whether by any rotation or otherwise 
(iv) the dealing uith casual vacancies 
18 for occurring in the Committee and (v) the 
nem- re-eligibility of members of the Committee ' 


and going out of office either with or without 
ve any interval 
esen- 
ther | For regulating the appointment and re- 
3; muneration of a chairman of the 
ions Society, and his powers and func- 
bers, | tions ; 

| For regulating the mode, time, and place 
lace | of summoning and holding meetings 
eral | of the Committee, and for regulating 
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proceedings thereat, and for appoint. 
ing the remuneration of the members 
of the Committee ; 


regulating or empowering the Com. 
mittee te regulate the appointment, 
quorum, powers, and proceedings of 
sub-committees of the Comnnittee; 


declaring the causes and appointing 
the mode for and in which a member 
of the Committee shall cease to be a 
member thereof, otherwise than by 
rotation, and for regulating the mode 
in which another member of the 
Society may be elected to be a mem- 
ber of the Committee in his stead; 

regulating the appointment of Com- 
inittees consisting of members of the 
Society, and other persons interested 
in the business of meee insurance, 
though not members of the Society, 


and for determining the powers of 


such Committees, and regulating their 
proceedings, and for declaring the 
causes and appointing the mode for 
and in which a member of such a Com- 
mittee shall cease 
thereof ; 


to be a member 


regulating the use by members of 
the Society and others of the rooms 
of the Society, and the use by men- 
bers of the Society of seats in the 
rooms ; : 
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For regulating the manner, terms, and re- A.D. 1871. 
strictions in, on, and subject to which ~ 
shipping intelligence and information Seepee 
may be supplied to members of the Lier¢'s | 
Society and others ; Bection 18. 

For regulating the appointment and duties 
of agents or correspondents of the 
Society at ports and other places; 


For regulating the appointment of trustees, 
and their powers and duties, and the 
disposal of the accumulated fund, 
capital stock, cash, and property of 
the Society ; 

For regulating the appointment, employ- 
ment, and remuneration of a secretary 
and other officers and servants ; 


For regulating as among the members of 
the Society, and as between members 
and persons transacting with members, 
the business of marine insurance, and Amendment 
persons interested in such insurance, Lieya'e 
the mode in which such insurance fssucs 5’ 
shall be effected with members of the 
Society, and the periods at which 
settlements in respect of insurances 
80 effected shall be made ; 


and generally such byelaws as from time to time 

seem requisite for the better execution of this 

Act, and the furtherance of the objects of the ge Licya’s 
Society ; but any byelaw made by the Society Jot. .0%: 
shall not be repugnant to the law of England, 

or to any provision of this Act. 
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25. No byelaw shall be made by the Society. 


providing for exclusion from membership of the 
Society four any cause. 


26. Byelaws made by the Society shall not 
have effect until they have been submitted to the 
Recorder of the City of London, and allowed by 
him as not beyond the authority of the Society, 
and not repugnant to the law of England or to 
any provision of this Act. 


27. The Society shall cause all byelaws, 
when allowed, with the form of allowance, to 
be printed, and a copy of byelaws purporting 
to be made by the Society under this Act, and 
tu be allowed by the Recorder of the City of 
London, and to be printed by direction of the 
Society, and to be authenticated by their com. 
mon seal; and the signature of their secretary 
shall be evidence of the existence and contents 
of such byelaws, and of the due making and 
allowance thereof, without proof of such seal or 
signature or of any other thing. 


28. The general rules and regulations or bye- 
laws for the management of the affairs of Lloyd's, 
passed at a general meeting of the members of 
Lloyd's held on the fourth and confirmed ata 
subsequent meeting held on the eleventh day 
of January one thousand eight hundred and 
seventy-one, may be annulled by byelaws under 
this Act, and, as far as the same are not incon- 
sistent with this Act, the same (except those 
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numbered ninety-three to ninety-nine inclusive) 
shall continue in force for four months after the 
passing of this Act (unless sooner so annulled), 
and no longer, and while so in force shall apply 
to the Society as incorporated by this Act, and 
the members thereof; but nothing in this Act 
shall give any validity or force to any such 
general rule, regulation, or byelaw as aforesaid, 
made before the passing of this Act, further or 
other than it would have had if this Act had 
not been passed. 


29. The Committee shall have the manage- 
ment and superintendence of the affairs of the 
Society, and they may lawfully exercise all the 
powers of the Society, except with respect to 
any matter by this Act or by any byelaw there- 
under directed to be transacted at a general 
meeting of the Society ; but all powers so exer- 
cised by the Committee shall be exercised by 
them in accordance with and subject to the pro- 
visions of this Act and the byelaws thereunder ; 
and the exercise of those powers shall be subject 
also to the control and regulation of any general 
meeting of the Society specially held for the 
purpose, but not so as to make invalid any act 
done by the Committee previously to any resolu- 
tion passed at a general meeting; and any act 
or proceeding of the Committee shall not be 
invalidated or be illegal in consequence only of 
there being any vacancy in the number of the 
Committee at the time of such act or proceeding 
being done or taken. 
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A.D. 1871. 30. Sections ninety-seven to one hundred of 


ae The Companies Clauses Consolidation Act, 1845, 
oem relating to contracts by and proceedings of and 
Clauses Act. liabilities of directors, are hereby incorporated 
with this Act, and shall apply to the Committee, 
and the Society in like manner, mutatis mu- 


tandis,as they apply to directors and a com- 





pany. 

— 31. If any person, without the authority of 

stamp, Ac. the Society, or without other lawful excuse 
(proof whereof respectively shall lie on him) 
does any of the following things (namely) 
iinitates or copies any stamp, mark, or other 
thing for the time being used by the Society to 

a distinguish forms of policies of mere insur- 

Lioya’s | ance underwritten by members of the Society 

Section 6. or offers or utters or uses any form of policy 
bearing any such stamp, mark, or other thing 
as aforesaid, he shall for every such offence 
be liable, on summary conviction before two 
justices, to a penalty not exceeding twenty 
pounds. 

Provision 

respecting 


protection of 
interest of 
members in 
shipping, &c 


Repealed and 
re-enacted 
with 
alterations by 


Section 11. 


The investigation pf frauds practived or 
attempted or iptended to be practised 
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The 


The 












or freight, in which members of the 
Society are intprested ; or with respect 
to insurances|effected or purporting 
to be effected with members of the 
Society, on vpssels or their cargoes 
or freight or jotherwise, with respect 
to the busineg$s of marine insurance 
carried on by members of the Society ; 
taking or facjlitating of proceedings 
for the punishinent of persons guilty 
of or concerned in such frauds; 


taking charge Pf the interests of mem- 
hers of the Sbciety and others con- 
senting theret 
and treight ; 


in vessels and cargoes 


The doing of all things incidental or con- 





ducive to the] fulfilment of the pur- 


poses in this s¢ction mentioned ; 


But nothing in this sqetion shall enable the 


Society to do any act 


competent for an indi 


vhich it would not be 






idusl person to do at 


In order to the attainment of the objects of 
the Society which inter alia consist in the advance- 
ment and protection of the interests of Members 
of the Society in connection with the business 


carried 
and in 


on by them as Members of the Society 
respect of shipping and cargoes and 


freight and other insurable property or insurable 
interests or otherwise the Society may from time 
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A.D. 1271, to time apply the capital stock and other funds 


and property of the Societu and employ oiiicers 
and agents and use other lawful means for the | 
following purposes or any of them (namely Sains ? 
The investigation of frauds felonies or mis. | 
demeanours or circumstances having | ; 

the appearance of such practised a ' 
attempted or intended to be practised ' 

with respect to property or interests in | : 


which any Member of the Sueciety is ) 
concerned or interested or with respect 
to insurances (including guarantees) 
effected or purporting to be effected with 
any Member of the Society or with 
respect to the) business of insurance 
including guarantee business carried on 
by any Member of the Society as such; 


The taking or facilitating of proceedings for 
the punishment of persons guilty of or 
concerned in such frauds felonies or 
misdemeanours; 


The taking charge of the interests of Members 
of the Society and others consenting 
thereto in vessels and cargoes and freight 
and other insurable property of whatever 
description or otherwise in connection 
with any business carried on by themas 
Members of the Society ; 


The doing of all things incjdental or con- 
ducive to the fulfilment of the purposes 
in this section mentioned : 
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But nothing in this section shall enable the Society 
to do any act which it would not be compeient for 
an individual person to do at common law 


3% Section four hundred and forty-eight of 
The Merchant Shipping Act, 1854, shall have 
effect as if the secretary of Lloyd's were therein 
mentioned instead of the secretary of the Com- 
mittee for managing the affairs of Lloyd's, and 
the secretary of the Society shall accordingly 
continue to receive and publish in) manner 
therein directed the documents therein men- 
tioned, and shall also at all times receive and 
publish all such information relative to shipping 
and cargoes as is from time to time sent to him 
for the purpose by the Board of Trade or by 
their direction. 


34. The Society may from time to time aid in 
or undertake in such manner as to them seems 
fit the discovery, recovery, protection, and 
restoration or other disposal of property betore 
or after the passing of this Act wrecked, sunk, 
lost, or abandoned, or found or recovered in. 
on, or beneath the sea or on the shore, at home 
or abroad, 


od. The Society may from time to time do or 
join in doing all such lawful things as they 
think expedient with a view to further salving 
from the wreck of the Lutine, and hold, receive 
and apply for that purpose so much of the 
money to be received by means of salving there- 
from as they from time to time think fit, and 
the net money produced thereby, and the said 
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sum of twenty five thousand pounds, shall be 
applied for purposes connected with shipping 
or marine insurance, according to a scheme to 
be prepared by the Society, and confirmed by 
Order of Her Majesty in Council, on the re. 
commendation of the Board of Trade, after or 
subject to such public notice to claimants of 
any part of the money aforesaid to come in, and 
such investigation of claims, and such barring 
of claims not made or not proved, and such 
reservation of rights (if any), as the Board of 
Trade think fit. 


~ 


from time to time transferred into and kept in 
the names of four members of the Society as 
trustees for the members for the time being, 
and the same, and all Wividends and interest 
thereon, shall be held them on trust to in- 
demnify the trustees for the time being, and 
each of them, their atfd each of their heirs, 
executors, and administfators, against the pay- 
ment of the rent, taxes,Jrepairs, and other out- 
goings of the rooms or Jbuildings for the time 
being occupied by or fo the use and accommo- 
dation of the Society.]and against all such 
other engagements or liabilities as the trustees 
from time to time are difected or authorised to 
enter into or in good fai 














ith incur, tor the use, 
benefit, or accommodatipn of the Society, and 
generally against ull logses, costs, charges, and 
expenses which the trustees or any of them, 
their executors, or administrators, reasonably 
expend or are put to i} the execution or per- 
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and, subject to the trugt aforesaid, for the use 
and benefit of the mergbers jointly, and to be 
applied in conformity |with this. Act and the 
byelaws of the Society} and to or for no indi- 
vidual or other use or purpose whatever. 


37. If at any time the whole of the capital 
stock of the Society is flisposed of, or there are 
no sufficient funds remaining in the hands of 
the trustees, then and fn either of those cases 
the members for the tie being of the Society, 
jointly and severally .s all indemnify the trus- 
tees for the time beie, their executors and 
administrators, against all losses, costs, charges, 
and.expenses which they or any of them are 
put to cr for by reason pf their or any or either 
of their having entered] into any agreement or 
incurred any liability ffor the use or by the 
authority of the Society 


38. The trustees for 
wuswerable for 


he time being shall be 
their ofvn respective personal 
acts and defaults only, and not any one of them 
for any act or default o 


them 


LT 


. The Society, and any other society, asso- 
clation, or corporation instituted for purposes 
eneamen With shipping or weaehwe® Insurance, 
Waly from time to time e¢ nter into and Carry inte 
effect such agreements as they think fit for the 
incorporation with the Society of such other 
society, association, or corporation, and for the 


transfer to the Soc lety of the property and funds, 
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rights and liabilities, and officers and servants, 
of such other society, association, or corporation, 
and for other the incidents and consequences of 
such incorporation; but no such agreement 
shall have effect unless and until it is confirmed 
hy Order of Her Majesty in Council, on the 
recommendation of the Board of Trade, where. 
upon it shall have the like operation as if the 
terms thereof had been enacted in this Act; and 
no such agreement shall be recommended forcon- 
firmation as aforesaid if by virtue thereof the 
Society would acquire any power or authority 
different from the powers and authorities con- 
ferred on the Society by this Act. 


40. Nothing in this Act shall confer limited 
liability on the members of the Society, or in 
any manner restrict the liability of any mem- 
ber thereof in respect of his individual under. 
takings, or make any member of the Society as 
such responsible in any maumer for any ot the 
undertakings, debts, or liabilities of any other 
member of the Society as such, or affect or inter 
tere with or empower the Society or the Com- 
mittee to interfere with any business whatever 
other than the business of treme insurance 
carried on by any member of the Socicty. 


41. Nothing in this Act shall take away, 
abridge, or prejudjcially affect any right, title, 
power, or authority vested in Her Majesty, her 
heirs or successors, or in any admiral, vice- 
admiral, or lord of a manor, or in any person 
or corporation, or in the Board of Trade, or in 
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any receiver of wreck or other officer under 
The Merchant Shipping Act, 1854, or other- 
wise in relation to wreck, as defined in The 
Merchant Shipping Act, 1854, or any interest 
or right of dealing of any shipowner or other 
person in or with any property before or after 
the passing of this Act wrecked, sunk, lost, 
or abandoned, or found or recovered in, on, or 
beneath the sen or on the shore, at home or 
abroad. 


42. Nothing in this Act shall confer on the 
Society as incorporated by this Act any right 
or power to exclude, by or under any byelaw 
or resolution or otherwise, any person from 
membership of the Society by reason of any- 
thing done or omitted before the passing of this 
Act, or confirm or enlarge any such right or 
power, if existing at the passing of this Act, in 
the Establishment or Society of Lloyd’s, and on 
the other hand nothing in this Act shall take 
away from the Society as incorporated by this 
Act any such right or power if so existing, or 
abridge or weaken the same, or prevent the 
Society as incorporated by this Act from exer- 
cising the same, but on the contrary such right 
or power if and as so existing shall remain in 
and be exercisable by the Society as incor- 
porated by this Act, in the saine cases and in 
like manner (if any) in which the same would 
have existed in and been exercisable by the 
Estabiishment or Society of Lloyd’s if this Act 


had not been passed, but not further or other- 
wise. 
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4.D. 1871. 48. The costs, charges, and expenses pre. 
liminary to and of and incidental to the pre. 
paring. applying for, obtaining, and passing of 

this Act shall be paid by the Society. 


Expenses of 
Act. 
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THE SCHEDULE. 
Tue FuNDAMENTAL RULEs OF THE Socrety. 


1. There shall be underwriting members and 
non-underwriting members. 


2. A non-underwriting member shall not 
underwrite in his own name at Lloyd’s, or 
empower another person to underwrite tor him 
at Lloyd's. 

3. All underwriting business transacted at 
Llvyd’s shall be conducted in the underwriti 
rooms, and not elsewhere. 


ar 
IS 


4. An underwriting member shall not, by 
himself or by any partner or other substitute, 
directly or indirectly, underwrite in the city of 
London a policy of insurance as follows : 


(1.) In the name of a partnership, or other- 
wise than in the name of one indi- 
vidual (being an underwriting mem- 
her of the Society) for each separate 
sum subscribed; or 


(2.) For the account, benetit, or advantage, 
of any company or association, unless 
they are subscribers to the Society, 
nor unless every policy underwritten 
tor their account. benefit, or advantage 
is underwritten in their ordinary place 
of business 


>. A member shall not open an insurance 
account in the name of any person not being a 
member-or subseriber. 
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[51 Vier.) Lloyd's Act, 1888. (Ch. ii] 


Repealed and re-enacted by Lloyd’s Act, 1911, Section .4 
see also Lloyd’s Act, 1871, Section 10. 








CHAPTER ii. 


An Act to amend Lloydfs Act, 1871. 
[27th April 1888} 
\ THEREAS by Lidyd’s Act 1871 (in this 
Act referred tojas “‘ the Act of 1871”) 
certain persons were umited into a society or 
corporation for the pugposes of that Act and 
were incorporated by|the name of Lloyd's 
(which incorporated bddy was by the Act of 
1871 and is in this Agt referred to as “the 
Society”): 

And whereas by the 4ct of 1871 (section ten) 
it was enacted that thk objects of the Society 
should among other things be the “collection 
publication and diffusfon of intelligence’ and 
information with respeqt to shipping ” 


And whereas since tHe passing of the Act of 
I871 it has been foufd that the Society by 
means of their stations At home and abroad and 
by their officers and gervants are enabled to 
obtain intelligence and information of various 
kinds which may not bq considered to be within 
the words “ with respedt to shipping ” in section 
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information experience Ras shown to be of public 
utility and benefit and {t is expedient that sec. 
tion ten of the Act of 1B71 should be amended 
as hereinafter provided 


And whereas the objécts aforesaid cannot be 
attained without the authority of Parliament : 


May it therefore pleabe Your Majesty that it 
may be enacted and be itjenacted by the Queen’s 
most Excellent Majesty|by and with the advice 
and consent of the Logds Spiritual and Tem- 
soral and Commons in fhis present Parliament 
assembled. and by theJauthority of the same 
(as follows) : 


1. This Act may b 
1888. 


2. From and after the passing of this Act 
section ten of the Act of 1871 shall be read as 
if the words “with req¢pect to shipping ” had 
been omitted therefrom 


cited as Lloyd’s Act, 


3. The costs charges Bnd expenses of and in- 
cidental to the prepafing applying for ‘and 
obtaining and passing of this Act and the exer- 
cise of any of the powers conferred on the 


Society. by this Act shal be borne and paid by 
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Luoyp’s Signa Stations Act, 1888. 
[51 & 52 Vicr., Cu. 29.) 


ARRANGEMENT OF SECTIONS. A.D. 1888. 


Section. 


5 
. Lloyd’s to have power to establish signal 


9 


Do & w 


~ 


oe 


a 
17. 


18 
1) 


Short title. 


stations with telegraphic communica- 
tions. 


Incorpuration of Lands Clauses Acts. 
l’ower to take easements by agreement. 
Saving for Admiralty and War Office. 


Saving for lands, apparatus, &e., of Post 


Office. 


_ Saving for privileges of Postmaster- 


General. 


Saving for lands, &c., belonging to Govern- 
ment departments. 


9. Saving tor property of lighthouse autho- 


rities. 


Provisions for protection of lighthouses 
and liehts. 


. Society not to interfere, &e., with the 


River Thames. 
Saving as to works near tidal waters. 


As to future accretions. 


. Saviiig rights of the Duchy of Lancaster. 


Saving the rights of the Duchy of Corn- 
wall. 


» Saving for rights of the Crown im the 


foreshore. 
Saving rights of the Crown, 
Saving for 45 & 46 Viet. eo. 56, 


Interpretation of terms. 
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CHAPTER xxix. 


An Act to confer Powers on Lloyd's with A.D. 1888. 


respect to Signal Stations and Telegraph 
Communication, and for other purposes. 
[13th August, 1888. ] 


HEREAS it is expedient for the purpose 
of assisting in the preservation of life 
and in the interests of trade and navigation that 
the Society and Corporation incorporated under 
the name of “Lloyd's” by section three of 
Lloyd's Act, 1871 (in this Act referred to as 
“the Society ”), be authorised to acquire com- 
pulsorily, with the sanction of the Board of 
Trade, or by agreement, land for the purpose 
of sigual stations and signal houses, and to 
arrange for telegraphic communication there- 
with, at such places on or near the coast of the 
British Islands as they think fit : 


Be it therefore enacted by the Queen's most 
Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament 
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assembled, and by the authority of the same, 
as follows: 


1. This Act may be cited as Lloyd's Sigual 
Stations Act, 1888. 


2. The Society may, subject to the restrictions 
and conditions contained in this Act, execute 
the following works and do the following 
things, namely : 


(1.) 


(2.) 


Establish signal stations and erect and 
place signal houses with all requisite 
works, roads, appurtenances, and 
appliances at such places on the coast 
of the British Islands, or any islands, 
shoals, or rocks lying near thereto, 
as they think fit, and maintain and 
work the same with a proper staff of 
keepers, officers, and servants, and 
from time to time alter or remove any 
such signal houses or discontinue any 
such signal stations : 

For the purpose of connecting any of 
the said signal stations or signal 
houses with each other or with postal 
telegraph stations, enter into arrange: 
ments with the Postmaster-General 
for the placing, maintaining, and 
working of wires for the purpose of 
telegraphic or telephonic communi- 
cation by him upon such terms and 
conditions as he shall prescribe : 
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(3.) Acquire by compulsion or agreement A.D. 1888. 


(4.) 


3.—(1.) With a view to the purchase of 
land for 


and hold any lands which may from 
time to time be necessary for any of 
the above purpuses or for the purpose 
of providing residences and suitable 
gardens for signalmen and signal- 
house keepers. Provided that the 
extent of land to be acquired by 
compulsion under this Act at any one 
place shall not exceed two acres 
exclusive of the necessary means of 
approach ; but nothing in this <Act 
shall empower the Socicty to take 
any part of a railway or canal : 

When necessary, but subject to the 
provisions of the Lands Clauses Act 
with respect to the sale of superfluous 
lands, dispose by way of sale, lease, 
or otherwise, of any lands acquired 
by them tor any of the purposes 
aforesaid. 


the purposes of this Act the Lands 


Clauses Acts, except the provisions relating to 
access to the special Act, and except any  pro- 
visions inconsistent or not applicable to the 
objects and purposes of this Act, shall be in- 
corporated in this Act, and in construing the 
Lands Clauses Acts for the purposes of this Act 
this Act and any Act confirming an order made 
in pursuance of this Act shall be deemed to be 
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the special Act, and the Society shall he deemed 


to be the promoters of the undertaking, and 
the word “land” shall include easements and 


rights in and over land. 

(2.) The Society, betore putting in force any 
of the powers of the Lands Clauses Acts with 
respect to the purchase and taking of land 
otherwise than by agreement, shall— 

(a.) Publish once at the least in each of 
three consecutive weeks in the course 
of the months of September, October, 
and November in some one and the 
same newspaper circulating in- the 
locality an advertisement describing 
shortly the object for which the land 
is proposed to be taken, naming a 
place in the neighbourhood of the 
land proposed to be taken where a 
plan of the land may be seen at all 
reasonable hours, and stating — the 
quantity of the land ; and 

(s.) During the month next following the 
month in which the last of the adver- 
tisements is published, serve a notice 
in manner mentioned im this section 
on every owner or reputed owner, 
lessee or reputed lessee, and occupier 
of the land, so far as such owners, 
lessees, and occupiers can be reason- 
ably ascertained. defining in each case 
the land intended to be taken, and 
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ee 


emed | requiring an answer stating whether A.D. 1888. 
and the person so served assents, dissents, 
sand | or is neuter in respect to the taking 
of the land. 
any | (3.)—(i.) Service of a notice on a person 
With | nay be made by delivery of the notice to him 
land personally or by leaving the notice at his usual 
or last known place of abode, or by forwarding 
h of it by post in a registered letter addressed to his 
oe usual or last known place of abode. 
a (ii.) A notice required to be served on a 
the number of persons having any right in common 
aaa in, over, or on land, may be served on any 
land three or more of those persons on behalf of all 
ae of such persons, and should there be any bailiff, 
a steward, reeve, or other duly appointed officer 


' or trustee of or charged with the care or 


al management of such land on behalf of such 
ve persons, notice shall also be served on such 
bailiff, steward, reeve, or other officer or 

re trustee. 
Iver | (iii.) Where a notice is served by registered 
atten, | letter, it shall be deemed to have been served 
thea at the time when the letter containing the 
‘ner, sane would be delivered in the ordinary course 
pier | of post, and the production of the post office 
ners, receipt for such letter duly stamped shall be 
tt. sufficient evidence of the due delivery of such 
vane letter. provided it shall appear that the same 
and was sufficiently and properly directed, and that 
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the same was not returned by the post office as 
undelivered. 


(iv.) Where a person required to be served 
is absent abroad or cannot be found, the notice 
may be served on his agent. 


(4.) Upon compliance as respects: any land 
with the provisions contained in this section 
with respect to advertisements and notices, the 
Society may, if they think fit, present. a petition 
to the Board of Trade. The petition shall 
describe the land, and state the purposes for 
which it is required, and the names of the 
owners and lessees or reputed owners or lessees, 
and occupiers of land who have assented, 
dissented, or are neuter in respect of the taking 
of the land, or who have returned no answer to 
the notice, and shall pray for an order autho- 
rising the Society with reference to the land to 
put in force the powers of the Lands Clauses 
Acts with respect to the purchase and taking 
of land otherwise than by agreement, and shall 
he supported by such evidence as the Board of 
Trade may require. 


(5.) If, on consideration ot the petition and 
proof of the publication of the proper advertise- 
ments and service of the proper notices, the 
Board of Trade think fit to proceed with the 
case, they may, if they think fit, appoint some 
person to inquire in the locality in which the 
land is situate respecting the propriety of 
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making the order seal for, and also direct A.D. 1888. 


that person to hold a public inquiry, and if a 
public inquiry is held, the person holding the 


same shall have the same powers as an inspector 17 4 18 Vict., 


appointed under the Merchant Shipping Act, 


1854, and the Acts amending the same. 


(6.) After such consideration and proof, and 
if there is an inquiry after receiving the report 
made upon such inquiry, the Board of Trade 
may make a provisional order authorising the 
Society to put in force with reference to the 
land referred to in the petition, or such part 
thereof as is described in the order, the powers 
of the Lands Clauses Acts with respect to the 
purchase and taking of land otherwise than by 
agreement or any of them, and that either 
absolutely or with such conditions and modifi- 
cations as they may think fit, and it shall be 
the duty of the Society to serve a copy of any 
order so made in the manner and on the persons 
in which and on whom notices in respect of the 
land to which the order relates are required by 


this Act to be served. 


(7.) A provisional order so made shall not be 
of any validity unless the same has been con- 
firmed by Act of Parliament; and it shall be 
lawful for the Board of Trade as soon as con- 
veniently may be to obtain such confirmation. 
If, while the Bill confirming any such order 
is pending in either House of Parliament, a 
petition is presented against the order, the Bill 
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so far as it relates to the order may be referred 
to a Select Committee, and the petitioner shall 
be allowed to appear and oppose as in the case 
of private Bills, and the Act confirming the 
order shall be deemed to be a public general 
Act of Parliament. 


(5.) An order made in pursuance of this 
section when confirmed by Parliament with such 
modifications as seem fit to Parliament shall 
have full effect. 


(9.) The Board of Trade in case of refusing 
or modifying the order prayed for may make 
such order as they think fit for the allowance 
of the reasonable costs, charges, and expenses 
which any person whose land was proposed to 
be taken has properly incurred in opposing 
the order. 


(10.) All costs, charges, and expenses in- 
curred by the Board of Trade in relation to any 
order or proposed order under this section, and 
all costs, charges, and expenses of any person 
which are so allowed by the Board of ‘Lrade as 
aforesaid, shall be a charge on the funds of the 
Society and be paid to the board of Trade and 
to that person respectively by the Society within 
fourteen days after demand. 

(11.) Any land purchased in pursuance of 
any order under this section confirmed by Act 
of Parliament shall be purchased within one 
year after the passing of such Act. 
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(12.) The provisions of this Act with respect 
to the purchase of land by the Society shall 
extend to the purchase of land of which the 
Society are lessees or occupiers in like manner 
as if another person were for the time being 
lessee or occupier of the land, save that the 
provisions with respect to the notices to and the 
assent or dissent of and the service of a copy of 
the order on lessees and occupiers shall not 
apply so far as respects the Society, and save 
that after an order under this section for pur- 
chasing the land is confirmed by Parliament 
the Society may give notice to and purchase the 
estate, right, or interest of some one or more 
only of the parties interested in the land, but 
in that case thev shall, if any other of such 
parties by notice in writing so requires them, 
purchase the estate, right, or interest in the 
land of that party. 

4. Persons empowered by the Lands Clauses 
Consolidation Act, 1845, to sell and convey or 
release lands may, if they think fit, subject to 
the provisions of that Act and of the Lands 


Clauses Consolidation Acts Amendment Act, 


1860, and of this Act, grant to the Society any 
easement, wayleave, right, or privilege required 
for the purposes of this Act in, over, or affect- 
ing any such lands, and the provisions of the 
said Acts with respect to lands and rentcharges, 
so far as the same are applicable in this behalf. 
shall extend and apply to such grants and to 
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such easements, wayleaves, rights, and privi- 
leges as aforesaid respectively. 

5. Nothing in this Act shall authorise the 
Society to enter upon, use, or interfere with 
any land or building or any right of whatever 
description vested in or exercised by the Lord 
High Admiral of the United Kingdom, or the 
Commissioners for executing the office of Lord 
High Admiral, or vested in or exercised by Her 
Majesty's Principal Secretary of State for the 
War Department, without their or his consent 
in writing first had and obtained, and subject to 
such conditions as they or he shall respectively 
require. 

6. Nothing in this Act shall authorise the 
Society to acquire, otherwise than by Agree- 
ment, any land belonging to or occupied by the 


Postmaster-General, or any estate, right, ease- 


ment, or: other interest in or over any such 
land, or to do any act which may be injurious 
to any telegraph wire or apparatus or other 
property of the Postmaster-General. 

7. Nothing ‘in this Act, nor anything done in 
pursuance thereof, shall affect the exclusive 
privileges conferred on the Postmaster-General, 
or authorise the Society to transmit any tele- 
gram, or to perform any of the incidental ser- 
vices of receiviiig, collecting, or delivering tele- 
grains, or give the Society any power, authority, 
or facility of any kind whatever in connexjon 


with the transmission of telegrams, or the 
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performance of any of the incidental ser- 
vices of receiving, collecting, or delivering 
telegrams. 


8. Any building or land belonging to or 
vested in or under the control and management 
of the Commissioners of Her Majesty's Works 
and Public Buildings, on account of the 
Commissioners of Her Majesty's Customs, or 
on account of any other department of Her 
Majesty's Government, shall be exempt from 
the operation of this Act, unless with the 
consent of the Lords Commissioners of Her 
Majesty's Treasury. 


9. Nothing in this Act shall authorise the 
Society to acquire, otherwise than by agree- 
ment, any property belonging to a lighthouse 
authority, or any rights or powers over the 
same, 


10.—(1.) The Society shall not erect or 
establish any signal house, or other erection, 
or execute any work of any kind, which in the 
opinion of the general lighthouse authority for 
that part of the United Kingdom in which the 
siznal house, erection, or work is proposed to 
be built or executed, will obstruct the light or 
sound from, or in any other manner interfere 
with or impair the usefulness or efficiency of 
any lighthouse, light vessel, beacon, buoy, fog 
signal, or other sea mark under the jurisdiction 
of that authority. 
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(2.) If any such signal house, erection, op 
work is commenced or completed in contrayey. 
tion of this section, the general lighthouse 
authority may at any time abate and remove 
the same, and restore the site thereof to jr. 
former condition, at the cost and charge of the 
Society, and may for that purpose enter on any 
lands of the Society, and do thereon all such 
things as may be necessary for th: said abate. 
ment, removal, and restoration, 


(3.) The amount of the costs and charges in- 
curred in any such abatement, removal, or res- 
toration, shall be a debt due from the Society to 
the general lighthouse authority, and shall he 
recoverable accordingly with costs. 


Nothing in this Act contained shall 
authorise or empower the Society to construct, 
and when constructed at any time alter any 
work in, on, or under, or otherwise rug 
with any portion of the bed, soil, banks, « 
shores of the River Thames, except soll 
to a plan to be approved in writing by the con- 
servators of the River Thames under the hand 
of their secretary. 


12. The Society shall not construct on the 
shore of the sea, or of any creek, bay, arm of 
the sea, or navigable river communicating there- 
with, where and so far up the same as the tide 
flows and reflows, any work without the pre- 
vious consent of the Board of Trade, to be 
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signified in writing under the hand of one of 
the secretaries or assistant secretaries of the 
Board of Trade, and then only according to 
such plan and under such restrictions and regu- 
lations as the Board of Trade may approve of, 
such approval being signified as last aforesaid, 
and where any such work may have been con- 
structed, the Society shall not at any time alter 
or extend the same without obtaining previously 
to making any such alteration or extension the 
like consents or approvals. If any such work 
be commenced or completed contrary to the pro- 
visions of this section, the Board of Trade may 
abate and remove the same and restore the site 
thereof to its former condition at the cost and 
charge of the Society, and the amount of such 
costs and charges shall be a debt due froin the 
Society to the Crown and shall be recoverable 
accordingly with costs. 

13. If any land not required for the purposes 
of this Act shall, at any time after the execu- 
tion of any works under the authority of this 
Act, become raised in height or reclaimed, or 
hy any other means cease to be subject to the 
tlow and reflow of the ordinary tides, or to be 
permanently covered with water (and that 
whether gradually or imperceptibly or other- 
wise), the Society shall not, by virtue of the 
ownership of any lands which they are by 


virtue of this Aet empowered to take or 


acquire, have any estate, right, or interest in 
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or to the land so raised in height or reclaimed, . 
or ceasing to be so subject or to be so covered — 
as aforesaid, by reason that such raising, re 
clamation, or cesser has been gradual or imper- 
ceptible or has been wholly or partially caused 
either by the works by this Act authorised or 
otherwise. 

14. Nothing contained in this Act shall ex. 
tend or operate to authorise the Society to take, 
use, enter upon, or in any manner interfere with 
any land, soil, water, or hereditaments, or any 
land parcel of any manor, or any manorial rights, 
or any other rights of whatsoever description, 
belonging to Her Majesty in right of Her Duchy 
of Lancaster, without the consent in writing of 
the Chancellor for the time being of the said 
duchy first had and obtained (which consent 
the said Chancellor is hereby authorised to 
give), or take away, prejudice, or diminish any 
estate, right, privilege, power, or authority 
vested in or enjoyed or exercisable by Her 
Majesty, Her heirs or successors, in right of 
Her said duchy. 

15. Nothing contained in this Act shall ex- 
tend to authorise the Society to take, use, enter 
upon, or interfere with any land, soil, or water, 
or any rights in respect thereof, belonging to 
Her Majesty, Her heirs or successors, in right 
of the Duchy of Cornwall without the consent 
in writing of some two or more of such of the 
regular officers of the said duchy or of such 
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other persons as may be duly authorised under 
the provisions of the Duchy of Cornwall Man- 
agement Act, 1863, section thirty-nine, to exer- 
cise all or any of the rights, powers, privileges, 
and authorities by the said Act made exercise- 
able or otherwise for the time being exerciseable 
in relation to the said duthy, or belonging to 
the Duke of Cornwall for the time being, with- 
out the consent of such Duke testified in writing 
under the seal of the Duchy of Cornwall first 
had and obtained for that purpose; or to take 
away, diminish, alter, prejudice, or affect any 
property, rights, profits, privileges, powers, or 
authorities vested in or enjoyed by Her Majesty, 
Her heirs or successors, in right of the Duchy 
of Cornwall, or in or by the Duke of Cornwall 
for the time being. 

16. Nothing in this Act shall authorise the 
Society to take, use, or in any manner interfere 
with any pe cieu of the shore or bed of the sea, 
or of any river, channel, creck, bay, or estuary, 
orany rightin respect thereof, belonging to the 
(Juecn’s most Excellent Majesty in right of Her 
Crown, and under the management of the Board 
of Trade, without the previous consent in writing 
of the Board of Trade on behalf of Her Majesty 
(which consent the Board of Trade may give) ; 
neither. shall anything in this Act contained 
extend to take away, prejudice, diminish, or 
alter any of the estates, rights, privileges, 
powers, or authorities vested in or enjoyed or 
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a 





ce 


exerciseable by the Queen’s Majesty, Her heirs 
or successors. 


17. Nothing contained in this Act shall 
authorise the Society to take, use, or in any 
manner interfere with any land or heredita. 
ments, or any rights of whatsoever description 
belonging to the Queen’s most Excellent 
Majesty in right of Her Crown, and under the 
management of the Commissioners of Woods, 
without the consent in writing of the Commis. 
sioners of Woods on behalf of Her Majesty first 
had and obtained for that purpose (which con- 
sent such Commissioners are hereby authorised 
to give) ; neither shall anything in this Act con- 
tained extend to take away, prejudice, diminish, 
or alter any of the estates, rights, privileges, 
powers, or authorities vested in or enjoyed or 
exercisable by the Queen’s Majesty, Her heirs 
or successors. 


18. Nothing in this Act shall authorise any 
interference with any works of any undertakers 
within the meaning of the Electric Lighting 
Act, 1882, to which the provisions of that Act 
apply. 


19. In this Act, unless the context otherwise 
requires, the following expressions have the 
meanings hereby assigned to them (that is to 
say) :— 
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expression 


‘ British Islands”’ means 


the United Kingdom and the Channel 


Islands ; 


expression 


‘Lands Clauses Acts’ 


means as regards England and _ Ire- 
land the Lands Clauses Consolidation 
Act. 1845, and the Acts amending 
the same in England and Ireland re- 
spectively, and as regards Scotland 
Clauses Consolidation 
(Scotland) Act, 1845, and the Acts 
amending the same, and includes as 
regards Ireland the Railways Act 
(Ireland), 1851, the Railways Act 


the Lands 


(Ireland), 1860, 


the tailways Act 


(Ireland), 1864, and the Railways 


Traverse Ac 


expression 
means Her 
(reneral : 


t; 


* Postmaster-General ” 


Majesty's Postimaster- 


expressions 


authority ” 


and 


ee 


general — lighthouse 
“lighthouse autho- 


rity” have the same meanings as in 
the Merthant Shipping Act, 1854: 


expressions ‘** telegram,“ telegraph,” 


and “post” have the same meanings 


as in the Telegraph Acts, 1863 to 


1885 
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CHAPTER LAII. 





An Act to Extend the Objects of and confer A.D. 1911. 


Further Powers on Lloyd’s and to Amend 
Lloyd's Act 1871. 


[18th August, 1911.] 


a by Lloyd’s Act 1871 (in this 

Act referred to as “ the Act of 1871”) 
certain persons were united into a Society or 
Corporation for the purposes of that Act and 
were incorporated by the name of Lloyd’s 
(which incorporated body was in the Act of 
1871 and is in this Act referred to as “the 
Society”) and various powers were conferred 
on the Society by the said Act: 


And whereas by the Act of 1871 the objects 
of the Society were declared inter alia to be 
the carrying on of the business of marine 
insurance by Members of the Society and the 
protection of the interests:of Members of the 
Society and the collection publication and 
diffusion of intelligence and information : 
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And whereas further powers were conferred 
on the Society and further provisions made 
with reference to the Society by Lloyd’s Ac 
1888 and Lloyd’s Signal Stations Act 1888: 


And whereas the Members of the Society 
have in the past carried on at Lloyd's insurance 
business other than marine insurance and it is 
expedient that the objects of the Society should 
be extended to the carrying on of the business 
of insurance other than marine insurance by 
Members of the Society and that further powers 
should be conferred on the Society and the 
Committee of Lloyd's as hereinafter in this 
. Act provided : 


And whereas by the Act of 1871 it was 
directed that the capital stock of the Society 
should be transferred to and kept in the names 
of four Members of the Society as Trustees for 
the Members of the Society and such capital 
stock now stands in the names of certain 
Members of the Society (hereinafter in this Act 
called “the Trustees of the capital stock”) as 
Trustees for the Society and its Members as in 
the said Act mentioned and it is expedient that 
the capital stock should be transferred to and 
held by the Society : : 

And whereas in pursuance of the Assurance 
Companies Act 1909 or the regulations or 
requirements for the time being of the Society 
or the Committee or otherwise Members of the 
Society furnish security in the form of either a 
deposit with a trust deed or a guarantee or 
guarantees or partly in the one form and partly 
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in the other which security is available solely A.D. 1911. 


for the purpose of meeting their liabilities in 
respect of policies underwritten by them or on 
their account at Lloyd’s and the Society have 
in the past acted as Trustee of certain of such 
trust deeds and guarantees either solely or 
jointly with others and doubts have arisen ‘as 
to the power of the Society to so act and it is 
expedient that the action of the Society in 
acting as such Trustee in the past should be 
confirmed and that the Society should be 


authorised to act as Trustee of any trust deed . 


or guarantee furnished by any Member of the 
Society as aforesaid : 

And whereas it is expedient that the Society 
should be authorised itself to act as guarantor 
either solely or jointly with any other guarantor 
or guarantors as hereinafter in this Act provided 
and that the Society should in certain cases be 
authorised to make good any deficiency arising 
by reason of the default of any guarantor or 
the insufficiency of any security furnished by 
Members of the Socicty as aforesaid : 


And whereas the purposes aforesaid cannot 
be effected without the authority of Parlia- 
ment : 


MAY IT THEREFORE PLEASE YOUR 
MAJESTY . 

That it may be Enacted anp BE it Enactep 
by the King’s Most Excellent Majesty by and 
with the advice and consent of the Lords 
Spiritual and Temporal and Commons in this 
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present Parliament assembled and by the 
authority of the same as. follows :— 


1. This Act may be cited as “ Lloyd’s Act 
1911” and the Act of 1871 Lloyd's Signal 
Stations Act 1888 and this Act may be cited 
and are hereinafter in this Act referred to as 
‘ Lloyd’s Acts 1871 to 1911.” 


2. In this Act the expression “the Com- 
mittee” shall mean the Committee of Lloyd's 
constituted under the Act of 1871. 


3. The objects of the Society are hereby 


extended so as to include the carrying on of 


the business of insurance of every description 


including guarantee business by Members of 


the Society and the Act of 1871 shall be read 
and have effect accordingly. 


4. Section 10 of the Act of 1871 and Lloyd's 
Act 1888 are hereby repealed and in licu there- 
of ‘the following provision is hereby enacted 
and shall have effect accordingly :-— 

The objects of the Society shall be :— 

The carrying on by Members of the 
Society of the business of insurance 
of every description including guar. 
antee business ; 

The advancement and protection of the 
interests of Members of the Society in 
connection with the business carried 
on by them as Members of the Society 
and in respect of shipping and cargoes 
and freight and other insurable pre- 
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perty or insurable interests or other- A.D. 1911. 
wise ; 

The collection publication and diffusion of 
intelligence and information ; 

The doing of all things incidental or 
conducive to the fulfilment of the 
objects of the Society. 


5. Sections 20 24 31 39 and 40 of the Act of Amendment of 
1871 shall be read and have effect as if the 
word “marine” had been omitted from such 
sections wherever the same occurs in such 
sections and as if the word “ insurance” where 
the same occurs in those sections included 
guarantee business. 


6. Within six months after the passing of Traneler to 
this Act the capital stock of the Society shall Trustees of 
be transferred by the Trustees of the capital 
stock to the Society and such Trustees shall On jepeat of 
the request of the Society execute and do all Sesticns 96.37 
such acts and deeds as may be necessary to [Lloyd's Act 
effect and carry out such transfer and on such 
transfer being duly made the said Trustees 
shall be released and discharged from their 
trust and cease to act as such Trustces and 
Sections 36 37 and 38 of the Act of 1871 shall 
be repealed. 


7..The Society shall hold the capital stock [iO ic) 
and other funds and property of the Society fk‘. °° 
and the dividends and interest thereon for the it: 
purpose of defraying the costs charges and 
expenses of the Society and the Committee or 


otherwise in the execution and carrying out of 
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Lloyd’s Acts 1871 to 1911 and otherwise. in 
furthering the objects of the Society and for 
such other purposes (if any) as may be pre- 
scribed by any bye-laws of the Society and 
subject thereto for the benefit of the Members 
of Lloyd’s jointly. 
deemed always to haye been lawful for the 
Society to act as Trustqe either solely or jointly 
with any other person} of any trust deed or 
guarantee or other document furnished to the 
Society by any Member of the Society as 
security for meeting] his liabilities under 
policies underwritten by him or on his account 
at Lloyd’s. 
(2) Any Trustee on Trustees of any trust 
deed or guarantee furngshed to the Society by 
any Member of the ociety as security for 
meeting their liabilities] may transfer any trust 
fund subject to any guch trust deed to the 
Society and assign to tHe Society the benefit or 
advantage to which hp or they are entitled 
under any such trust dged or guarantee and on 
the execution of such transfer or deed of 
assignment the Society shall be entitled to 
such trust fund and] to all benefits and 
advantages under any such trust deed or 
guarantee in the same rhanner and to the same 
extent and on the samejtrusts as such Trustees 
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(1) 1t shall be lawful and shall be deemed always 
to have been lawful for the Society to act us trustee 
either solely or jointly with any other person of 
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any trust deed or guarantee or other document A.D. 1911. 


relating to the insurance business carried on at 
Lloyd's by Members of or Annual Subscribers to 
the Society. 

(2) Any trustee or trustecs of any such trust 
deed or guarantee or other document as aforesaid 
may transfer any trust fund subject to any such 
trust deed guarantee or document to the Soviety 
and assign to the Society the benefit or advantage 
to which he or they are entitled under any such 
trust deed guarantee or document and on the 
execution of such transfer or deed of assignment 
the Society shall be entitled to such trust fund and 
to all benefits and advantages under any such trust 
deed guarantee or document in the same manner’ 
and to the same extent and on the same trusts as 
such trustees held or were entitled to the same. 











. « 5 ) 
he Society to comply 
the Assurance Com- 
he regulations or re- 
quirements for the time}being of the Society or 
the Committee in reference to furnishing 
ani eset The 
Society may either by itself or jointly with 
any other guarantor or guarantors guarantee the 


assisting Members of 
with the provisions o 
panies Act 1909 or 


payment of claims and demands upon policies of 


insurance including guarantees underwritten 
by Members of the Society or on their account 
at Lloyd’s and the Society may for such pur- 
poses enter into contracts and may apply the 


capital stock and other funds and property of 


the Society or any part thereof for the purpose 
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of discharging any liabilities of the Society 
under any guarantees or contracts as aforesaid 
and the powers conterred on the Society by this 
section may be exercised by the Committee in 
the same manner as if such powers had been 
included in the powers exercisable by the 
Committee under Section 29 of the Act of 1871: 
Provided that 
antee the payinent by 
Society of any such c 
aforesaid for a greater a 
year than the estims 
premiums received o 
Member in the las 
connection with policies 
guarantees underwritt 
account (B) no such 
shall be given by the S 
Member of the Society 
not have been place 
accordance with the pr 
approved by the Boa 
accounts for the year Ja 
which such guarantee 
have been audited by ahi accountant approved 
by the Committee or Who shall not have fur- 
nished to the Committ€e and to the Board of 
Trade such accountants certificate of such 
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in accordance with bye-laws of the Society 
sanctioning such power and prescribing rules 
and regulations under which such power may 
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be exercised which bye-laws the Society is A.D. 1911. 


hereby empowered to make in the same manner 
as bve-laws to be made under the Act of 1871 
except that no resolution making any such 
bve-laws shall be effective unless at the first 
General Meeting held under Section 24 of the 
Act of I871 not less than one hundred 
Members of the Society shall be present or on 
any ballot taken in) pursuance of a demand 
made at such Meeting not less than one 
hundred Members of the Society shall be 
present and vote nor unless such resolution 
shall he passed by i Majority of not less than 
three-fourths of the Members ot the Society 
resent and voting at such Meeting or voting 
on such ballot 
(2) A declaration by the Chairman of any 
General Meeting or adjourned General Meeting 
held under or for the purposes ot this section 
as to the number of Members of the Society 
present or as to the insufficiency of the number 
of those present to form a quorum or as to the 
passing or otherwise of a resolution at any such 
General Meeting shall be final and conclusive. 









the Board of Trade afrevenue account and 


balanee sheet in the form set forth in’ the 
Schedule hereto and sugh revenue account and 
balance sheet shall be dealt with by the Board 
of Trade in the manner 
20 of the Assurance Ce 
the rules made thereun 


prescribed hy Section 
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eras if the same were 


ey? 
» s . . 


Repealed ard 
substituted by 
Section 6 
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Lievd's 
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(3) The Society shall notify the Board of 
Trade of any guarantee given by the Soviet, 
pursuant to this section and shall furnish to the 
Beard of Trade such further information (if any) 
in relation to such guarantee as the Board may 
at any time require, 


10. It shall be lawful for the Society and 
the Committee in any case where in the opinion 


-of the Society or the Committee it is to the 


interest of the Society so to do to apply the 
capital stock and other funds and property of 
the Society for the purpose of making good 
any deficiency arising by reason of the default 
of any guarantor or guarantors under any 
guarantee furnished by any Member of the 
Society in accordance with the provisions of 
the Assurance Companies Act 1909 and the 
Assurance Companies Act 1946 or any statutory 
modijication or re-enactment thereof for the time 
being in force or the regulations or requirements 
for the time being of the Society or the Com- 
mittee or otherwise as security for his liabilities 
under policies underwritten by him or on his 
account at Lloyd’s or by reason of the insufti- 
ciency of any security furnished by any Member 
of the Society as aforesaid or of any such 
suarantee Provided that the capital stock and 
other funds and property shall not be so applied 
except in cases where the guaranteed Member 
has complied to the satisfaction of the Committee 
with the provisions of the Assurance Companies 
Act 1909 and the Assurance Companies Act 1946 
or any statutory modification or re-enactment 
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thereof for the time being in force in so far as the A.D. 1911. 


same are for the time being applicable to him 
and with all the regulations or requirements for 
the time being of the Society or the Committee 
as to security nor unless the guarantee or other 
security under or in respect of which any 
such deficiency or insufficiency arises has been 
approved and accepted by the Committee and 
the powers conferred by this section shall 
only be exercised in accordance with bye-laws 
sanctioning the exercise of such power and 
prescribing rules and regulations under which 
such power may be exercised which bye-laws 
the Society is hereby empowered to make in the 
same manner and subject to the same provisions 
as bye-laws to be made under the section of 
this Act the marginal note whereof is ‘“‘ Powers 
to Society with reference to guarantees.” 


11. Section 32 of the Act of 1871 is hereby 
repealed and in lieu thereof the following 
provision is hereby enacted and shall have 
effect accordingly :— 

In order to the attainment of the objects ot 
the Society which inter alia consist in 
the advancement and protection of the 
interests of Members of the Society in 
connection with the business carried on 
by them as Members of the Society and 
in respect of shipping and cargoes and 
freight and other insurable property or 
insurable interests or otherwise the 
Society may from time to time apply 
the capital stock and uther funds and 
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property of the Society and employ 
officers and agents and use other lawful 
means for the following purposes or any 
of them (namely) :— 


The 


The 


The 


The 


investigation of frauds felonies or 
misdemeanours or _ circumstanecs 
having the appearance of such 
practised or attempted or intended to 
be practised with respect to property 
or interests in which any Member of 
the Society is concerned or interested 
or with respect to insurances (in- 
cluding gtarantees) effected or 
purporting to be effected with any 
Member of the Society or with respect 
to the business of insurance including 
guarantee business carried on by any 
Member of the Society as such ; 

taking or facilitating of proceedings 
for the punishment of persons guilty 


of or concerned in such frauds felonies 


or misdemeanours ; 

taking charge of the interests of 
Members of the Society and others 
consenting thereto in vessels and 
cargoes and freight and other insurable 
property of whatever description or 
otherwise in connection with any 
business carried on by them as 
Members of the Society ; 

doing -of all things incidental or 
conducive to the fulfilment of the 
purposes in this section mentioned: . 
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But nothing in this section shall enable the 
Society to do any act which it would not be 
competent for an individual person to do at 
common law. 

12.—(1) If it be established to the satisfac- 
tion of the Committee at any meeting to be 
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Power to 
Committee to 
temporarily 
suspend 


held by them in accordance with the Act of Members. 


1871 or the bye-laws made thereunder that any 
Member of the Society has been guilty of any 
act or default discreditable to him as an under- 
writer or otherwise in connection with the 
business of insurance including guarantce 
business the Committee may by a resolution of 
a majority of not less than five-sixths of the 
Members of the Committee present at any 
meeting duly convened for the purpose at 
which not less than ten Members of the Com- 
mittee are present resolve that such Member 
shall for such period not exceeding two years 
as they shall determine be suspended from 
carrying on insurance business including 
guarantee business as a Member of the Society 
and on the passing of any such resolution and 
on notice in writing thereof being given to any 
such Member so suspended such Member shall 
cease to carry on as a Member of the Society 
any insurance business including guarantee 
business for such period as may be fixed by 
such resolution of the Committee Provided 
that any such Member so suspended may 
within seven days of receipt of notice of any 
such resolution give notice in writing to the 
Committee of his desire to appeal to a General 


4 


47932 O—61—pt. 10-36 








6266 


A.D. 1911. 


—— 





THE INSURANCE INDUSTRY 


(Cu. Ixii.] Lloyd’s Act, 1911. [1 & 2Gr0.V)] 


Meeting of the Society against the resolution 
of the Committee under this section and if 
such notice of appeal be given by such Member 
the Committee shall suminon a General Meetine 
of the Society to be held within forty-two days 
after the receipt of such notice of appeal but 
not before the expiration of a period of twenty- 
one days after the Committee shall have given 
notice of such General Meeting to such Member 
by letter delivered to him personally or addressed 
to him by post at Lloyd's and the resolution of 
the Committee shall be submitted to the 
Meeting for confirmation and the Meeting shall 
have power to confirm the same and the decision 
of the Meeting shall be final and in the event 
of any such appeal and pending such confirma- 
tion the resolution of the Committee shall be 
inoperative. If. within fifteen minutes after 
the time appointed for the Mecting one hundred 
Members of the Society are not present the 
Meeting shall be adjourned to a day and- hour 
(not less than seven days nor more than 
fourteen days after the day of adjournment) to 
be fixed and declared by the Chairman of the 
Meeting and no further notice of the adjourned 
Meeting need be given and the adjourned 
Meeting shall be held on the day and at the 
hour so fixed and declared and if within fifteen 
minutes after the time appointed for the 
adjourned Meeting one hundred Members of 
the Society are not present then the resolution 
of the Committee shall be deemed not to have 
been confirmed and shall be inoperative in all 
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respects as if it had never been passed by the A-D. 1911. 


Committee. 


(2) No resolution of the Meeting or adjourned 
Meeting contirming the resolution of the Com- 
mittee shall be effective unless the same shall 
he passed at such Meeting or adjourned Meeting 
or on any ballot taken in pursuance of a 
demand made thereat (which demand may be 
made by the Member himself or by six or more 
Members present) by a majority of not less 
than three-fourths of the Members present and 
voting at such Meeting or on such ballot and if 
no effective resolution shall be passed at such 
Meeting or adjourned Meeting or on such ballot 
confirming the resolution of the Committee 
then such resolution of the Committee shall be 


-dgemed to be revoked and shall be inoperative 


in all respects as if it had never been passed 
by the Committee. 


(3) A declaration by the Chairman of any 
General Meeting or adjourned General Meeting 
held in pursuance or for. the purposes of this 
section as tv the number of Members of the 
Society present or as to the insufficiency of the 
number of those present to. form a quorum or 
as to the passing or otherwise of a resolution 
at any such General Meeting shall be final and 


conclusive. 


(4) The Committee shall publish in the 
rooms at Lloyd’s the effect of any resolution 
passed by them under the provisions of this 
section after the date of the expiration of the 
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time limited for appealing against such resolv. 
tion and in the event of there being no such 
appeal and in the event of there being an 
appeal the Committee shall in like manner 
publish the confirmation or non-confirmation 
(as the case may be) of such resolution. 


13. Section 24 of the Act of 1871 shall be 
read and have effect as if the word “ “mpeg es 
had been omitted therefrom. 


14. All notices summoning General Meetings 
and other notices to Members of the Society 
under the provisions of Lloyd’s Acts 1871 to 
1911 or of any bye-laws under any of such 
Acts not specially directed by any such Acts 
or bye-laws thereunder to be otherwise given 
shall be given by posting the same in the 
rooms at Lloyd’s or in such other manner as 
may be prescribed by the mic -laws of the 
Society. 


15. The costs charges and expenses of and 
incidental to the preparing applying for 
obtaining and passing of this Act shall be 
borne and paid by the Society. 
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15 & 16 Geo. V., Cu. xxvi. 


Lloyd's Act, 1925. 





CHAPTER xxvi. 


An Act to confer on Lloyd's ‘additional powers 
of making byelaws and to amend Lloyd’s Act 
1871. [28th May 1925.] 


Weaeness by Lloyd’s Act 1871 (herein- A.D. 1925. 
after called “the Act of 1871”) itis = — 
provided (section 11) that there shall be a 
Committee of the Society (in that Act referred 
to as “the Committee”) to be called the 
Committee of Lloyd’s of which the full number 
shall be twelve with power to the Society by 
byelaws from time to time to increase the 
number to any number not exceeding twenty 
aud from time to time after any such increase 
to reduce the number to any number not less 
than twelve and that the quorum shall be five 
and (section 13) that on the first day of January 
in each year three members of the Comnnittee 
shall go out of office and cease to be members 
| thereof and (section 14) that the three mem- 
bers to goout yearly shall be those who shall 
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Lloyd's Act, 1925. 


have been longest in office as members of the 
Committee and (section 15) that the persons to 
fill the offices of the members of the Committee 
going out by rotation shall be elected at the 
general meeting of the Society to be held on 
the second Wednesday in December in each 
year aud that no person but a member of the 
Society shall be eligible and (section 16) that 
any member of the Committee going out of 
office by rotation shall be re-eligible after the 
expiration of one year but no sooner except in 
the case of the chairman for the time being 
who shall be re-eligible immediately and that 
any member on re-election shall with respect 
to rotation be deemed to begin a new term of 
office and (section 17) that if the office of any 
member of the Committee becomes vacant 
otherwise than by rotation the Society may if 
they think fit elect another member of the 
Society to be a member of the Committee and 
that the person so elected shall hold office so 
long as the person in whose stead he is elected 
would or might have held office: 

And whereas by section 24 of the Act of 
1871 it is further provided that the Society 
from time to time by such resolution as therein 
mentioned may make such byelaws as they 
shall think fit for all or any of the purposes 
therein mentioned : 

And whereas it is expedient that the powers 
of the Society to make byelaws under thie Act 
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Lloyd's Aet, 1925, 


of 1871 should be extended as hereinafter ap. 1925. 


appearing with respect to the number quorum 
election rotation retirement and_ re-election 
of members of and casual vacancies in the 
(Committee : 


And whereas the objects aforesaid cannot be 
attained without the authority of Parliament : 


May it therefore please Your Majesty thrat it 
may be enacted and be it enacted by the King’s 
most Excellent Majesty by and with the advice 
aud consent of the Lords Spiritual and Temporal 
and Cominons in: this present Parliament 
assembled aud by the authority of the same as 
follows :— 


1—(1) This Act may be cited as Lloyd's 
Act 1925. 

(2) Lloyd's Acts 1871 to 1911 and this Act 
may he cited together as Lloyd’s Acts 1871 to 
1925 


? In this Act the expression ‘‘ the Com- 
mittee” shall mean the Committee of Lloyd's 
constituted under the Act of 1871. 


3.—(1) The Act of 1871 shall have effect as 


though section 24 (Power to make byelaws) of 
that Act as amended by sections 5 aud 13° of 


Lloyd's Act 1911 were furtheramended by the 
insertion therein .atter the words “and = the 
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Lloyd s Aet, 1925, 


conduet of eleetion ” of the following paragrs 
namely :— a ae 
For determining and regulating (i) the 
number and quorum of the Committee 
(but so that the full number of the 
Committee shall not be fixed below 
twelve) (ii) the date or dates for the 
election of members of the Society to 
he members of the Committee (iii) the 


time or times at which all or any of | 


the members of the Committee shall 
go out of office whether by any rota- 
tion or otherwise (iv) the dealing with 
casual vacancies occurring in the 
Committee and (v) the re-eligibility 
of members of the Committee going 
out of office either with.or without 
any interval, 


(2) No byelaw made by the Society for any 
of the purposes mentioned in subsection (1} of 
this section shall be deemed repugnant to any 
provision of the Act of 1871 which will become 
and be repealed under the next succeeding 
section of this Act whether such byelaw shall 
be made before or after such repeal taking 
effect. 


4. As from the date when byelaws made by 
the Society for the purposes mentioned in 
the immediately preceding section of this Act 
shall be allowed by the Recorder of the City of 
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London the following provisions of the Act of 
1871 shall become and be repealed namely — 
Section 11 (Committee number and 
quorum) from the words 
“ of whom the full number” 
to the end of the section ; 
Section 13 (Retirement of members of 
Committee) the whole 
section ; 
Section 14 (Rotation of committeemen) 
the whole section ; 
Section 15 (Elections of committeemen) 
the whole section , 
Section 16 (Re-eligibility of members) 
the whole section ; 
Section 17 (Casual vacancies) the whole 
section : 

Provided that notwithstanding any such 
repeal no person not being a member of the 
Society shall be eligible as a member of the 
Committee. 

5. The power of making byelaws conferred 
by section 24 of the Act of 1871 as amended 
by sections 5 and 13 of Lioyd’s Act 1911 and 
by this Act shall include and be deemed always 
to have included powers exerciseable in the 
same manner and subject to the same condi- 
tions to rescind revoke amend or vary byelaws. 


6. The costs charges and expenses of and 
incidental to the preparing applying for and 
obtaining and passing of this Act shall be paid 
by the Society. | 
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CHAPTER viii. 


An Act to confer further powers on Lloyd's to 
amend Lloyd’s Acts 1871 to 1925 and for 
other purposes. [26th April 1951.) 


HEREAS by Lloyd's Act 1871 (in this 
Act referred to as “the Act of 1871”) 
certain persons were united into a society or 
corporation for the purposes of that Act and 


A.D. oe 


34 & 35 Vict. 
c. xxi. 


were incorporated by the name of Lloyd's - 


(which incorporated body was in the Act of 1871 
and is in this act referred to as “the Society”) 
and various powers were conferred upon the 
Society by the said Act: 


And whereas by Lloyd’s Act 1911 the objects 
of the Society were extended and now include 
the carrying on by members of the Society of 
the business of insurance of every description 
including guarantee business the advancement 
and protection of the interests of members of 
the Society in connection with the business 
carried on by them as members of the Society 
and in respect of shipping and cargoes and 
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freight and other insurable property or insurable 
interests or otherwise the collection publication 
and diffusion of intelligence and information 
and the doing of all things incidental or condu- 
cive to the fulfilment of the objects of the 
Society : 

And whereas further powers were conferred 
on the Society and further provisions were made 
with reference to the Society by Lloyd's Signal 
Stations Act 1888 Lloyd’s Act 1911 and Lloyd's 
Act 1925: 

And whereas the number of and the business 
carried on by members of the Society and the 
activities of the Society have increased and are 
increasing and the Society desires to crect 
and fit up new premises for its accommodation 
and the accommodation of its members and for 
other purposes and to borrow money but doubts 
have arisen as to whether it has power to borrow 
for that or any other purpose and it is expedient 
that the provisions of this Act with respect 
thereto. be enacted : 

And whereas in addition to members there 
are annual subscribers to and associates of the 
Society and others who may be granted admission 
to the rooms of the Society and who enjoy such 
privileges as the committee of the Society from 
time to time determine: | 

And whereas under section & of Lloyd's 
Act 1911 the Society may act as trustee either 
solely or jointly with any other person of any 
trust deed or guarantee or other document 
furnished to the Society by any member of the 
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Society as security for meeting his liabilities A-D. 1951. 


under policies underwritten by him or on his 
account at Lloyd's and it is expedient to extend 
the powers of the Society under that section in 
manner provided by this Act: 


And whereas under section 9 of Lloyd's 
Act 1911 the Society may for the purposes 
mentioned in that section either by itself or 
jointly with any other guarantor or guarantors 
guarantee the payment of claims and demands 
upon policies of insurance including guarantees 
underwritten by members of the Society or on 
their account at Lloyd’s subject as mentioned 
in the said section and it is expedient to extend 
the powers of the Society under that section in 
manner provided by this Act: 


And whereas it is expedient that the other 
provisions of this Act be enacted: 


And whereas the objects of this Act cannot be 
effected without the authority of Parliament: 


May it therefore please Your Majesty that it 
may be enacted and be it enacted by the King’s 
most Excellent Majesty by and with the advice 
and consent of the Lords Spiritual and Temporal 
and Commons in this present Parliament 
assembled and by the authority of the same 
as follows :— 

1.—(1) This Act may be cited as Lloyd's 
Act 1951. 

(2) Lloyd's Acts 1871 to 1925 and this Act 
may be cited together as Lloyd’s Acts 1871 
to 195]. 
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(Cu. viii. ] Lloyd's Act, 1951.[14& 15 Gro.6] 


2. In this Act unless there is something in 
the subject or context repugnant to such 
construction— 


“the Act of 1871” means Lloyd’s Act 1871; 
“the Act of 1911” means Lloyd's Act 1911; 


’ 


‘‘the committee’ 
Lloyd's constituted under the Act of 187]; 


“the society” means the society incorporated 
by the Act of 1871 by the name of Lloyd's 


3.—(1) The Society may raise or borrow 
money and secure the same and any interest 
thereon upon any property of the Society either 
in order to acquire any land or to develop and 
turn to account any land acquired by or in 
which the Society is interested (and in partic- 
ular by constructing altering pulling down 
reconstructing decorating furnishing fitting 
up maintaining and improving buildings and 
whether the same shall be intended for occupa- 
tion or part occupation of the Society or its 
members or subscribers or otherwise) or for 
any other purpose of the Society. 


(2) The powers conferred on the Society by 
this section may be exercised by the committee: 


Provided that the committee shall not without 
the sanction of the Society in general mecting 
raise or borrow any sum of money which will 
make the amount borrowed by the Society and 
then outstanding exceed such amount or the 
total of such amounts as may previously have 
been prescribed by the Society in general 
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(14&15Ge0.6.] Lloyd's Act, 1951. (Cu. viii.] 


meeting but no lender or other person dealing 
with the Society shall be concerned to see or 
inquire whether this limit is observed. 


4. It shall not be lawful to exercise the powers 


of borrowing conferred by this Act otherwise ! 


than in compliance with the provisions of any 
order for the time being in force made under 
section 1 of the Borrowing (Control and Guar- 
antees) Act 1946. 


5.—(1) It shall be lawful and shall be deemed 
always to have been lawful for the Society to 
act as trustee either solely or jointly with any 
other person of any trust deed or guarantee or 
other document relating to the insurance bus- 
iness carried on at Lloyd’s by members of or 
annual subscribers to the Society. 

(2) Any trustee or trustees of any such trust 
deed or guarantee or other document as aforesaid 
may transfer any trust fund subject to any such 
trust deed guarantee or document to the Society 
and assign to the Society the benefit or advan- 
tage to which he or they are entitled under any 
such trust deed guarantee or document and on 
the execution of such transfer or deed of assign- 
ment the Society shall be entitled to such trust 
fund and to all benefits and advantages under 
any such trust deed guarantee or document in 
the same manner and to the same extent and 
on the same trusts as such trustees held or were 
entitled to the same. 

(3) Section 8 (Society may act as trustee for 


certain purposes) of the Act of 1911 is hereby 
repealed. 
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(Cu. viii.] Lloyd's Act, 1951.[14& 15 Gx0.6,] 


(4) (a) Notwithstanding the repeal of the said 
section 8 any trust deed guarantee document 
transfer deed of assignment or other instrument 
of whatsvever nature entered into or made 
under the powers of that section and in force 
iminediately before the passing of this Act shall 
continue in full force and effect in every respect 
and may be enforced as fully and effectually as 
if that section had not been repealed. 


(b) The mention of particular matters in this 
subsection shall not be held to prejudice or 
affect the general application of section 38 
(Effect of repeal in future Acts) of the Inter- 
pretation Act 1889 with regard to the effect 
of repeals. 


6.—(1) Section 9 (Powers to Society with 
reference to guarantees) of the Act of 1911 
shall have effect subject to the following 
amendments :— 


(a) In subsection (1) the tollowing provisions 
shall be and are hereby repealed :— 

(i) the words from the beginning of 
the subsection to the words ‘ member 
of the Society” where those words first 
occur ; 

(ii) paragraphs (A) and (B) of the 
proviso ; 

(6) The following subsection shall be sub- 
stituted for subsection (3) :— 

‘“(3) The Society shall notify the 
Board of Trade of any guarantee given 
by the Society pursuant to this section 


104 





.6.] 


said 
ent 
ent 
ade 
ree 
hall 
pect 
y as 


this 
or 
38 
iter- 
ect 


vith 
911 
ring 


ions 
g of 
i ber 
‘irst 
the 
THis 
the 


ven 
tion 


THE INSURANCE INDUSTRY 6291 


(14415 Geo.6.] Lloyd's Act, 1951. — (Cu. viii.) 


and shall furnish to the Board of Trade A.D. 1951. 

such further information (it any) in 

relation to such guarantee as the Board 

may at any time require.’ etal 
(2) The schedule to the Act of 1911 is hereby Taeiy ee 


repealed. igti. 


7—(1) In section 20 (Exclusion from mem- Miscellaneous 
bership for violation of fundamental rules &c.) ieicaea 
of the Act of 1871 the words “the Arbitration 
Act 1950 or any statutory modification or re- 
enactment thereof for the time being in force” 
shall be substituted for the words ‘“‘the Common 
Law Procedure Act 1854 relative to arbitrations.” 

(2) In section 10 (Power to apply capital 
stock &c. to meet deficiency of guarantors &c.) 
of the Act of 1911 the words “and the Assurance 4 ¢ 10 Geo. ¢. 
Companies Act 1946 or any statutory modifica- ° **. 
tion or re-enactment thereof for the time being 
in force” shall be inserted after the words ‘‘the 
Assurance Companies Act 1909” wherever those 
words occur. 


8. The costs charges and expenses of and Costs of Act. 
incidental to the preparing applying for 
obtaining and passing of this Act shall be paid 
by the Suciety. 
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Special provisions as to certain insurance companies 
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37. Short title, commencement and extent. 
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underwriters of Lloyd’s and other approved associations. 
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CHAPTER 72 


An Act to consolidate the Assurance Companies Acts, 1909 
to 1946, and the enactments amending those Acts with 
corrections and improvements made under the Con- 
solidation of Enactments (Procedure) Act, 1949. 

[Ist August, 1958] 


E it enacted by the Queen’s most Excellent Majesty, by and 

with the advice and consent of the Lords Spiritual and 

| Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows :— 
| 


Preliminary 


1.—(1) Subject to the provisions of this section, this Act Companies to 
applies to all insurance companies, whether established within which Act 
or outside Great Britain, which carry on within Great Britain “PP'*- 
insurance business of all or any of the following classes, that is 
to say, life assurance business, industrial assurance business, fire 
insurance business, accident insurance business, bond investment 
business, motor vehicle insurance business, and marine, aviation 
and transit insurance business. 


(2) Subject to the provisions of this section, this Act also 
applies to any insurance company, whether established within 
or outside Great Britain, which carries on within Great Britain 
employers’ liability insurance business and no other insurance 
\ business of a class specified in the foregoing subsection. 


(3) A company as defined by section four hundred and fifty- 
| five of the Companies Act, 1948, which carries on insurance 
business of a class specified in subsection (1) of this section in 
| any part of the world other than Great Britain shall for the 

purposes of that subsection be deemed to be a company carrying 
| on such business within Great Britain. 


(4) Where this Act applies to an insurance company by reason 
t It carries on insurance business of a class specified in sub- 
section (1) of this section, and the company also carries on 


47932 O—61—>pt. 10——-38 
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employers’ liability insurance business, it shall not, in relation j 
its employers’ liability insurance business, be bound by the 
provisions of this Act. 


(5) This Act does not apply to any insurance company whic) 
is registered under the Acts relating to friendly societies o, to 
trade unions ; and the Board of Trade may, on the applicatio, 
of an unregistered trade union originally established before thy 
first day of July, eighteen hundred and ninety, extend to it th 
exemption conferred by this subsection, and may on the applic, 
tion of an unregistered friendly society extend to it the saig 
exemption if it appears to the Board, after consulting the Chie 
Registrar of Friendly Societies, that the society is one to which 
it is inexpedient that this Act should apply. 


(6) This Act does not apply to a member of Lloyd’s, or 
any other association of underwriters approved by the Boar 
of Trade, who carries on insurance business of any class, pro 
vided that he complies with the requirements set out in the Firy 
Schedule to this Act and applicable to business of that class, 


Restriction on carrying on of insurance business 

2.—(1) Subject to the provisions of subsections (5) and & 
of section one of this Act and of the Second Schedule thereto 
no person shall carry on in Great Britain insurance busines 
of a class specified in subsection (1) of the said section on, 
or employers’ liability insurance business and no other insur 
ance business of a class so specified, except a company incor 
porated, whether under the Companies Act, 1948, or otherwise, 
and having a paid up share capital of not less than fifty thousand 
pounds: 

Provided that this subsection shall not apply to any insurance 
company which, immediately before the twenty-ninth day dt 
October, nineteen hundred and forty-five, was carrying on in| 
Great Britain insurance business of a class specified in section ' 
one of this Act in compliance with such of the provisions of th 
Assurance Companies Act, 1909, as then applied to the company 
and to that class of business. 


(2) If any person contravenes the provisions of the foregoing | 
subsection, then— 

(a) in a case where that person is not a body corporate, | 
he shall be liable on summary conviction to imprisor- 
ment for a term not exceeding three months, or 0 
conviction on indictment to imprisonment for a tem 
not exceeding two years ; and | 
(b) in a case where that person is a body corporate— | 
(i) the body corporate may be wound up by | 
court under the Companies Act, 1948, on a petition 
of the Board of Trade presented by leave of th 

court; and 
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ation | (ii) any director, manager, secretary or other 
by th officer or agent of the body corporate shall be liable 
to the penalty provided in paragraph (a) of this sub- 
section, unless he proves that the contravention 


Y whic occurred without his knowledge or that he used all 
i hy due diligence to prevent the occurrence thereof. 
licatio 

fore " (3) Subject to the provisions of the Second Schedule to this 


to itt . statutory declaration required by section one hundred 
oun , o ee ae Companies Act, 1948, to be delivered to the 
the said registrar of companies before a company to which that section 
he Chiet splies commences business shall, in the case of a company (other 
0 which a, - company to which this Act does not apply) registered after 

the fifth day of March, nineteen hundred and forty-six, the 
', orf —_bjects whereof include the carrying on of insurance business of 
e Boat aq class specified in subsection (1) of section one of this Act, or of 
ass, p> employers’ liability insurance business and no other insurance 
the Fis: business of a class so specified, include a statement that not less 


Class. than fifty thousand pounds of the company’s share capital has 

been paid up. 
5 
and () 
Pars Accounts, etc. 
ion one, 3.—(1) Subject to the provisions of this Act, where an Scparation 
er insu insurance company to which this Act applies— laseail 
ay ae (a) carries on, together with other -business, insurance busi- certain classes 
therwise ness of one only of the classes to which this section of business. 
thousand applies, or ’ 
insurance (b) carries on, with or without other business, insurance 
h day dt business of two or more of the said classes, 


ng on in| the receipts of that class of insurance business, or of each 
in section’ of those classes of insurance business, as the case may be, shall 
yns of te be entered in a separate account and shall be carried to and 
company. form a separate insurance fund with an appropriate name: 


Provided that nothing in this subsection shall require the 


foregoiy! investments of any such fund to be kept separate from the 
investments of any other fund. 


cae | (2) Subject as aforesaid, a fund of any particular class— 
vies ‘s (a) shall be as absolutely the security of the policy holders 
“se on of that class as though it belonged to a company carry- 
ing on no other business than insurance business of 
-~ that class ; 
up by | (b) shall not be liable for any contracts of the company for 
a petition which it would not have been liable had the business 
ve of the of the company been only that of insurance of that 


class; and 
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(c) shall not be applied, directly or indirectly, for an 
purposes other than those of the class of business : 
which the fund is applicable. 

(3) This section shall not apply in the case of a company 
carrying on life assurance business or industrial assurance bys. 
ness and established before the ninth day of August, cightes, 
hundred and seventy, by the terms of whose deed of settlemen; 
the whole of the profits of all the business carried on by the 
company are paid exclusively to the life policy holders, and oy 
the face of whose life policies there distinctly appears the 
liability, in respect of the other business, of the life assuranc 
fund or the industrial assurance fund, or, in the case of a com. 
pany carrying on both life and industrial assurance business, of 
either or both of those funds, as the case may be. 


(4) Nothing in paragraph (5) of subsection (2) of this section 
shall affect the liability of the life assurance fund or the industria! 
assurance fund of a company established before the ninth day 
of August, eighteen hundred and seventy, for contracts entered | 
into by the company before that date. 

| 


(5) This section applies to insurance business of the following 
classes, namely, life assurance business, industrial assurance 
business, bond investment business and employers’ liability 
insurance business. 


4. Every insurance company to which this Act applies shall 
at the expiration of each financial year of the company, prepare 
in the prescribed form a revenue account for the year, a balance 
sheet and, except where the company carries on insurance bus- 
ness of one class only and no other business, a profit and los 
account. 


5.—(1) Every insurance company to which this Act applies, 
being a company which carries on life assurance business, indus , 
trial assurance business or bond investment business,— 


(a) shall, once in every five years, or at such shorter intervals | 
as may be prescribed by the deed of settlement of the | 
company, or by its regulations or byelaws, cause an | 
investigation to be made into its financial condition, 
including a valuation of its liabilities, by an actuary, 
and | 


(b) when such an investigation has been made, or when 
at any other time an investigation into the financial | 
condition of the company has been made with a view 
to the distribution of profits, or the results of which 
are made public, shall cause an abstract of the actuary’s 
report of the investigation to be made in the prescribed 
form: 
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Provided that, in the case of a mutual company carrying on 
life assurance business or industrial assurance business whose 

ofits are allocated to members wholly or mainly by annual 
pany abatements of premium, the abstract of the actuary’s report may 
Dust be made at intervals not exceeding five years. 


nent (2) Where under the foregoing subsection an insurance com- 
> the pany causes an abstract to be made of the report of an actuary 
on his investigation into the financial condition of the company, 
the the company shall prepare in the prescribed form a statement of 
ance | _ its insurance business at the date to which the accounts of the 
COM company are made up for the purposes of the investigation: 
s, of Provided that if the investigation is made annually, the com- 
pany may prepare such a statement at any time, so that it be 
ction made at least once in every five years. 


6.—(1) The Committee of Lloyd’s, and the managing body of Statement of 
cy every association of underwriters approved by the Board of — by ‘ 
ai | Trade under and for the purposes of subsection (6) of section one fioyd's, etc. 

: of this Act, shall deposit every year with the Board a statement oan 
wing | in the prescribed form summarising the extent and character of 


ance the insurance business done by the members of Lloyd’s or of the 


bility association, as the case may be, in the twelve months to which 
the statement relates. 

shall, ) (2) Regulations made for the purposes of this section may 

spare require the statement to deal separately with such classes or 


lance descriptions of business as may be specified in the regulations. 


7, Every insurance company to which this Act applies, being a Statement of 
company which carries on accident insurance business, shall business by 
annually prepare in the prescribed form a statement of that 2cident insur- 

business. ance company. 
plies, | 


ndus , 


| Joss 


8.—(1) Every account, balance sheet, abstract or statement Deposit of 
rvals required by the foregoing provisions of this Act (other than accounts, 


fthe | section six thereof) to be made shall be printed, and four copies S'S pe 
ean | thereof, one of which shall be signed by the chairman and two Trade. 
ition, directors of the company and by the principal officer of the com- 
uary, pany and, if the company has a managing director, by the manag- 


| — ing director, shall be deposited at the Board of Trade within six 
when | months after the close of the period to which the account, balance 


ncial | Sheet, abstract or statement relates: 

view | Provided that, if in any case it is made to appear to the Board 
vhich that the circumstances are such that a longer period than six 
ary's months should be allowed, the Board may extend that period by 


ribed such period not exceeding three months as they think fit. 


(2) The Board of Trade shall consider the documents deposited 
under the foregoing subsection, and if anysuchdocument appears 
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to the Board to be inaccurate or incomplete in any respect th, 
Board shall communicate with the company with a view to 
correction of any such inaccuracies and the supply of deficiencies, 


(3) There shall be deposited with every revenue account ani 
balance sheet of a company any report on the affairs of the 
company submitted to the shareholders or policy holders of the 


company in respect of the financial year to which the accoun 
and balance sheet relate. 


(4) Where an insurance company registered under the Com. | 


panies Act, 1948, or under the former Companies Acts, in any 
year deposits its accounts and balance sheet in accordance with 
the provisions of this section, then, if the company at the same 
time sends a copy of the accounts and balance sheet to th 
registrar of companies,— 


(a) section one hundred and twenty-seven of the said Act of 
1948 (which requires certain documents to be annexed 
to the annual return made by a company) shall not 
then apply to that company, and 


(b) the copy of the accounts and balance sheet so sent shall 
be dealt with in all respects as if it had been sent in 
compliance with the said section one hundred an 
twenty-seven. 


(5) In the case of a mutual company such as is mentioned in 
the proviso to subsection (1) of section five of this Act, the 
company shall, where the abstract required by the said sub 
section (1) is not made annually, include with the copies of each 
such abstract deposited under this section particulars as to the 
rates of abatement of premiums applicable to different classes 
or series of assurances allowed in each year during the period 


which has elapsed since copies of such an abstract were | 


previously so deposited. 


(6) A printed copy of the accounts, balance sheet, abstract or 
statement last deposited under this section shall on the appli 


cation of any shareholder or policy holder of the company be | 


forwarded to him by the company by post or otherwise. 


9. Where the accounts of an insurance company to which this 


Act applies are not subject to audit in accordance with the 


provisions of the Companies Act, 1948, or the Companies | 


Clauses Consolidation Act, 1845, relating to audit, the accounts 


of the company shall be audited annually in the prescribed | 


manner, and regulations made for the purposes of this section 
may apply to any such company the provisions of the said Act 
of 1948 relating to audit, subject to such adaptations and 
modifications as may appear necessary or expedient. 
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10, The Board of Trade shall lay annually before Parliament 
the accounts, balance sheets, abstracts, statements and other 
documents under this Act, or purporting to be under this Act, 
deposited with them during the preceding year, except reports 
on the affairs of insurance companies submitted to the share- 
holders or policy holders thereof, and may append to such 
accounts, balance sheets, abstracts, statements or other docu- 
ments any note of the Board thereon and any correspondence 


in relation thereto. 


Amalgamations and transfers 
11.—(1) Subject to the provisions of this section, where— 


(a) it is intended to amalgamate two or more insurance 
companies to which this Act applies and any of those 
companies carries on long term business or employers’ 
liability insurance business, or 


(b) it is intended to transfer long term business of any 
class or employers’ liability insurance business from 
one insurance company to which this Act applies to 
another such company, 


the directors of any one or more of those companics may apply 
to the court, by petition, to sanction the proposed arrangement, 
and the court, after hearing the directors and other persons 
whom it considers entitled to be heard upon the petition. may 
sanction the arrangement if it is satisfied that no sufficient 
objection thereto has been established : 


Provided that where it is intended, in the case of an insurance 
company carrying on life assurance business or industrial 
assurance business, to amalgamate the company with another 
company or to transfer that business to another company, the 
court shall not sanction the amalgamation or transfer if it 
appears to the court that the life policy holders representing 
one-tenth or more of the total amount assured in the company 
dissent therefrom. 


(2) Before any application is made to the court under this 
section— 


(a) notite of the intention to make the application shall be 
published in the Gazette ; 


(b) except in relation to a transfer of employers’ liability 
insurance business, a statement of the nature of the 
amalgamation or transfer, together with an abstract 
containing the material facts embodied in the 
agreement or deed under which the amalgamation 
or transfer is proposed to be effected, and copies of the 

~ actuarial or other reports upon which the agreement 
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or deed is founded, including a report by an indepen, 
dent actuary, shall, unless the court otherwise dir 

be transmitted to each policy holder of each compan 
being a life, endowment, sinking fund or bond Sun 
ment policy holder, in the manner provided by sectio, 
one hundred and thirty-six of the Companies Clause, 
Consolidation Act, 1845, for the transmission to shar. 
holders of notices not requiring to be served personally: 
and 


(c) the agreement or deed under which the amalgamatioy | 


or transfer is effected shall be open for the inspection 
of the policy holders and shareholders at the officg 
of the companies for a period of fifteen days after th: 
publication of the notice in the Gazette. 


(3) Subject to the provisions of this Act, no amalgamation o 


transfer such as is mentioned in subsection (1) of this section | 


shall take place unless it is sanctioned by the court in accordang 
with this section ; 


Provided that this subsection shall not apply if any of th 
companies concerned in the amalgamation or transfer js 
registered or has its head office in Northern Ireland and th 
amalgamation or transfer has been sanctioned by the High 
Court of Justice in Northern Ireland. 


(4) This section shall not apply to an amalgamation or transfer 
if each of the companies concerned therein is registered or has 
its head office in Northern Ireland. 


(5) In this section “‘ court” means the High Court of Justice 


in England and, in a case where any of the companies concerned | 


in an amalgamation or transfer is registered or has its head 
office in Scotland, includes the Court of Session. 


12. Where an amalgamation or transfer such as is mentioned 


in subsection (1) of section eleven of this Act takes place, being 
an amalgamation or transfer to which that section applies, the 
combined company or the purchasing company, as the case 


may be, shall, within ten days from the date of the completion | 
of the amalgamation or transfer, deposit with the Board of | 


Trade— 
(a) certified copies of statements of the assets and liabilities 


of the companies concerned in the amalgamation ot | 
transfer, together with a statement of the nature and | 


terms of the amalgamation or transfer ; 


(b) a certified copy of the agreement or deed under which 
the amalgamation or transfer is effected ; 

(c) certified copies of the actuarial or other reports upon 
which that agreement or deed is founded ; and 


ee le ee ee oe: ee eee 





indepen, 
© directs 
-Ompany, 
id inves, 
'Y SECtion 
S Clause; 
to share. 
Tsonally: 


ZamMation | 


Nspection 
he: offices 
after the 


Nation or 


IS section , 


cordance 


ny of the 
ansfer js 
| and the 
the High 


or transfer 
ed or has 


of Justice 
concerned 
; its head 


mentioned 
ace, being 
plies, the 
the case 


‘ompletion | 


Board of 
| liabilities 
mation of 
lature and 


der which 


yorts upon 
i 





THE INSURANCE INDUSTRY 


(d) a declaration under the hand of the chairman of each 
company and the principal officer of each company that 
to the best of their belief every payment made or to be 
made to any person on account of the amalgamation 
or transfer is therein fully set out, and that no payments 
beyond those set oul have been made or are to be made 
either in money, policies, bonds, valuable securities or 
other property by or with the knowledge of any parties 
to the amalgamation or transfer. 


Insolvency and winding up 
13.1) Subject to the provisions of the Second Schedule to 


this Act. an insurance company to which this Act applies, being solvency for 
l . e 
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Margin of 


company which carries on general business, shall be deemed, for seneral 
é : 


the purposes of section two penser De! 3 nad the 
Companies Act, 1948 (which authorises t e Se win | up 
a company unable to pay Its debts), to be unable to pay Its 
debts if the value of its assets does not exceed the amount of its 
liabilities by whichever is the greater of the following amounts, 
namely — 

(a) fifty thousand pounds;or 

(b) one-tenth of the general premium income of the company 
in its last preceding financial year ; ms 

and the provisions of this Act relating to winding up shall have 
effect accordingly : 

Provided that this section shall not apply to an insurance 
company unless and until a period of two years, or such longer 
period as the Board of Trade may in any case allow, has expired 
from the date of its commencing to carry on general business. 

(2) For the purposes of this section— 

(a) in computing the amount of the liabilities of an insurance 
company, all contingent and prospective liabilities shall 
be taken into account, but not liabilities in respect of 
Share capital ; and 

(b) the general premium income of an insurance company 
in any year shall be taken to be the net amount, after 
deduction of any premiums paid by the company for 
reinsurance, of the premiums received by the company 
in that year in respect of all insurance business (whether 
or not being insurance business of a class specified in 
section one of this Act) other than long term business. 

(3) Regulations made for the purposes of this section may 
require that, in every balance sheet prepared under section four 
of this Act by an insurance company carrying on general busi- 
ness, there shall be included a certiticate— 

(a) in such form and signed by such persons as may be 
prescribed by the regulations ; and 

(b) containing such a statement with respect to the assets 
and liabilities of the company as may be so prescribed ° 


business, 
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and if any such company fails to comply with the regulatio, to suc! 
so made, the value of its assets shall, in any proceedings Unde: . 


this section for the winding up of the company, be deemed, yqij expira' 
the contrary is proved, not to exceed the amount of its liabilit. (3) | 
by the amount required by subsection (1) of this section. = 

made, 


(4) Nothing in this section shall be taken as affecting an ap 
manner in which, on a winding up, any assets or liabilities a» —_satisfie 
required to be dealt with, whether by virtue of section threey reason 
this Act or otherwise. being 


Investigation 14.—(1) The Board of Trade, by notice in writing seryy | (4) | 


ofcompany ypon an insurance company to which this Act applies, bej — 
. : . : 

aa company which may be wound up by the court under th mee 
provisions of the Companies Act, 1948— manne 


(a) miay require the company to furnish to the Board withiy one hu 
such time as may be specified in the notice such ¢, (5) " 
planations, information, accounts, balance shee out b 
abstracts, and statements as they consider to be nec) 5 a 
sary for the purpose of determining whether th : 
company is insolvent, or was insolvent at any date (no 
earlier than the close of the period to which th 
accounts and balance sheet of the company hi 
deposited under section eight of this Act relate) spec. 
fied in the notice, and i 

(b) may require any such explanations, informatio, 
accounts, balance sheets, abstracts, or statements tp 
be signed by such number of the directors and by such 
officers of the company, and to be accompanied by such 
copies of documents, as may be specified in the notice 
and to be certified as correct by an auditor approvei 
by the Board, or by an actuary so approved, or by bot | 
such an auditor and such an actuary. | 


(2) If, after a notice has been served upon an insurance com; 
pany under the foregoing subsection, either— 

(a) the company does not, before the expiration of the tim 
limited by the notice, comply with all the requiremens | (6) | 
of the notice, other than such requirements, if any, a, Jurisdi 
may have been withdrawn by the Board, or 15 

(b) the Board, after considering the material furnished pur | with 1 
suant to the said requirements, consider it tok which 
expedient for the purpose aforesaid so to do, | its hea 


the Board may serve upon the company a notice in writim Act sh 
stating that they propose to appoint one or more inspectors!) compa 
investigate the affairs of the company and to report thereon it | or mor 
such manner as the Board may require, and unless the compaty | not les 
within a period of seven days from the date of the service of the Pies 
notice upon it gives notice in writing to the Board that it objet | Joaye ¢ 
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to such an appointment being made, the Board may after the 
expiration of that period make such an appointment. 


(3) If the company within the said period gives notice in 
writing to the Board that it objects to such an appointment being 
made, the Board may apply to the court for leave to make such 
an appointment, and the court shall grant leave unless it is 
satisfied by the company that such an appointment cannot 
reasonably be required for the purpose aforesaid, and on leave 
being granted the Board may make such an appointment. 

(4) Where an appointment ts made under this section the 
rovisions of sections one hundred and sixty-six and one hundred 
and sixty-seven of the Companies Act. 1948, shall apply with 
respect to an inspector appointed under this section in like 
manner as they apply to an inspector appointed under section 
one hundred and sixty-four of that Act. 

(5) The expenses of and incidental to an investigation carried 
out by an inspector appointed under this section shall be defrayed 
by the Board: 

Provided that— 

(a) where the court grants leave to make an appointment, 
the court may, if it thinks fit, direct the company to 
repay to the Board the whole or any part of the said 
expenses ; and 

(b) if an order for the winding up of the company by the 
court is made at any time within twelve months from 
the date on which the report of the inspector is made 
to the Board. or, if more than one report is so made, 
from the date when the first report is so made, the 
said expenses shall be deemed, for the purposes of the 
Companies Act, 1948, to be expenses properly incurred 
in the winding up and the amount thereof, after deduct- 
ing any sum repaid to the Board pursuant to a direc- 
tion given by the court under the foregoing paragraph, 
shall be paid out of the assets of the company pari passu 
with the taxed costs of the petition. 

(6) In this section “the court” means the court having 
jurisdiction to wind up the company. 


15.--(1) The court may order the winding up. in accordance 
with the Companies Act, 1948, of an insurance company to 
which this Act applies (not being a company registered or having 
its head office in Northern Ireland), and the provisions of that 
Act shall apply accordingly, subject to the moditication that the 
company may be ordered to be wound up on the petition of ten 
or More policy holders owaing policies of an aggregate value of 
not less than ten thousand pounds: 

Provided that such a petition shall not be presented except by 
leave of the court, and leave shall not be granted until a prima 
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facie case has been established to the satisfaction of the Court 
and until security for costs for such amount as the court m; 
think reasonable has been given. ) 
(2) The Board of Trade may, with the leave of the court, | 
present a petition for the winding up, in accordance with jh 
Companies Act, 1948, of an insurance company to which thi 
Act applies, being a company which may be wound up by the 
court under the provisions of the said Act of 1948, on th 
ground— 

(a) that the company is unable to pay its debts within th: | 
meaning of sections two hundred and twenty-two anj 
two hundred and twenty-three of the said Act oj 
1948, or 

(b) that, an inspector having been appointed to investigat 
the affairs of the company under section fourteen of this 
Act, any such refusal has taken place as, under sub 
section (3) of section one hundred and sixty-seven of 
the said Act of 1948, as appiied by the said section | 
fourteen, is, or might be, made the ground of th 
punishment of an officer or agent of the company. 

In this subsection “the court” means the court having 
jurisdiction to wind up the company. 


16.—(1) Where the insurance business or any part of th 
insurance business of an insurance company has been trans 
ferred to an insurance company to which this Act applies under 
an arrangement in pursuance of which the first-mentioned com 
pany (in this section called the subsidiary company) or tl 
creditors thereof has or have claims against the company 
which the transfer was made (in this section called the principul 
company), then, if the principal company is being wound up by 
or under the supervision of the court, the court shall, subject to 
the provisions of this section, order the subsidiary company w 
be wound up in conjunction with the principal company, and 
may by the same or any subsequent order appoint the same 
person to be liquidator for the two companies, and make 
provision for such other matters as may seem to the court neces | 
sary, with a view to the companies being wound up as if they 
were One company. 

(2) The commencement of the winding up of the principul 
company shall, save as otherwise ordered by the court, be the | 
commencement of the winding up of the subsidiary company. | 

(3) In adjusting the rights and liabilities of the members of the | 
several companies between themselves, the court shail have 
regard to the constitution of the companies, and to the arrange: 
ments entered into between the companies, in the same manner 
as the court has regard to the rights and liabilities of different 
classes of contributories in the case of the winding up of a 
single company, or as near thereto as circumstances admit. 
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ow ia 
“ a (4) Where any company alleged to be subsidiary is not in 


rocess of being wound up at the same time as the principal 
eae | Pompany to which it is subsidiary, the court shall not direct the 
ith ih | subsidiary company to be wound up unless, after hearing all 
ich thi objections (if any) that may be urged by or on behalf of the 
by he company against Its being wound up, the court is of opinion 
on the that the company 1s subsidiary to the principal company, and 
that the winding up of the company in conjunction with the 
hin the | principal company 1s just and equitable. . 
wo and (5) An application may be made in relation to the winding 
Act of | up of any subsidiary company in conjunction with a principal 
| company by any creditor of, or person interested in, the principal 
Cstigate or subsidiary company. 


n Of this (6) Where a company stands in the relation of a principal 
ler sub- company to one company, and in the relation of a subsidiary 
even of company to some other company, or where there are several 


section } companies standing in the relation of subsidiary companies to 
Of the one principal company, the court may deal with any number 
any. of such companies together or in separate groups, as it thinks 
having most expedient, upon the principles laid down in this section. 


17.—(1) In any proceedings upon a petition to wind up an Supplemental 
Of the insurance company presented by the Board of Trade under provisions as 





1 trans subsection (2) of section fifteen of this Act, evidence that winding up. 
S under the company was insolvent at the close of the period to which 
2d com the accounts and balance sheet of the company last deposited 
or the under section eight of this Act relate, or at any date specified 
pany to in a notice served under subsection (1) of section fourteen of this 
rincipal Act, shall be evidence that the company continues to be unable 
d up by to pay its debts, unless the contrary is proved. 
byect to (2) Where an insurance company to which this Act applies is 
puny Ww being wound up by the court, or subject to the supervision of 
ny, and the court, or voluntarily, the value of a policy of any class or of 
ie same a liability under such a policy requiring to be valued in the 
1 make winding up shall be estimated in the manner applicable to 


‘t neces | policies and liabilities of that class provided by the Third 
if they Schedule to this Act. 


(3) The rules in the Third and Fourth Schedules to this Act 
rincipal shall be of fhe same force, and may be revoked or amended, as if 


, be th { they were rules made in pursuance of section three hundred and 

ympany. | sixty-five of the Companies Act, 1948 ; and rules may be made 

rsofth | under that section for the purpose of carrying into effect the 

1! have | Provisions of this Act with respect to the winding up of insurance 

arrange: companies. 

manner | 18. In the case of an insurance company which has been Reduction of 
differen! | proved to be unable to pay its debts, the court may, if it thinks contracts as 

up of a fit, reduce the amount of the contracts of the company upon @lternative to 
imit. such terms and subject to such conditions as the court thinks “'™’"8 ¥- 


just, in place of making a winding up order. 
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Deposits with Accountant-General of Supreme Cour 


19.—(1) Every sum deposited with the Accountant-Gener | 
of the Supreme Court under section two of the Assurance Cop, | 
panies Act, 1909, or under paragraph | of the Second Schedy, 
to this Act shall be invested by the Accountant-General in sy 
of the securities usually accepted by the court for the invey, 
ment of funds placed under its administration as the com 
by whom the sum was deposited may select, and the ‘eae 
accruing due thereon shall be paid to the company. 


(2) A deposit so made in respect of any class of business jy 
respect of which a separate insurance fund is required to be kept 
shall be deemed to form part of that fund, and all interest acer, 
ing due on any such deposit or the securities in which it js 
for the time being invested shall be carried by the company 
to that fund. 


20.—(1) Regulations may be made with respect to applicy 
tions for warrants, the payment of deposits, and the investment 


thereof or dealing therewith, the deposit of stocks or othe 


securities in lieu of money, the payment of interest from time to 
time accruing due on any securities in which deposits are fo 
the time being invested, and the withdrawal and transfer of 
deposits. 


(2) The regulations made under the foregoing subsection in 
respect of the withdrawal of deposits shall include provision for 
allowing an insurance company to withdraw any deposit mad 
by it if the Board of Trade are satisfied in manner provided by 
the regulations— 


(a) in the case of a company carrying on general business, 
whether with or without long term business, that th 
value of the company’s assets exceeds the amount of 
its liabilities by the amount required by section thirteen 
of this Act ; or 


(b) in the case of a company carrying on long term business 
but not general business, either that it has a paid up 
share capital of fifty thousand pounds or more, or— 


(i) in the case of a company required to keep | 
separate fund or funds, that the value of the assets 
of the fund or of each such fund exceeds the amount 
of the liabilities to which it may be applied and thi 
the excess, or, where more than one such fund i | 
kept, the aggregate excess, is not less than fifty 
thousand pounds ; 


(ii) in the case of a company not so required, that 
the value of the company’s assets exceeds the amount 
of its liabilities by fifty thousand pounds. 


0 
li 
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urt (3) In computing liabilities for ~ purposes of — (b) 
| of the last foregoing subsection, all contingent and prospective 
t-Generg iabilities shall be taken into account, but not liabilities in respect 
} li 
nce Com ' of share capital. 
Schedule 
1 in such 
le inves, 
com ws sa , 
e inne Special provisions as to certain insurance companies 
; tus 
gray | 21. As respects— ‘ ; Seen dinié 
USiNness jp (a) the mutual associations mentioned in Part I of the industrial 
otek Second Schedule to this Act ; assurance 
est accry. : companies and 
hich it js (b) industrial assurance companies ; and other special 
‘ ° cases. 
company (c) such insurance companies as are mentioned in Part III 
of that Schedule ; 


) appli. the provisions contained in Parts I to III of that Schedule shall 
nvestment respectively have effect for adapting the operation of this Act 
Or other to the special circumstances of those companies. 


is are for 22. Every insurance company to which this Act applies, being Unregistered 
ansfer of a company which is not registered under the Companies Act, companies. 
1948, or under the former Companies Acts,— 


ection in (a) if it has not incorporated in its deed of settlement section 
vision for ten of the Companies Clauses Consolidation Act, 1845, 
sit made shall keep a shareholders address book in accordance 
vided by | with the provisions of that section, and shall, on the 
| application of any shareholder or policy holder of the 
business, company, furnish to him a copy of the book, on 
that the payment of a sum not exceeding sixpence for every 
mount of | hundred words required to be copied ; 
n thirteen (b) shall cause a sufficient number of copies of its deed of 
settlement to be printed, and shall, on the application 
1 business of any shareholder or policy holder of the company, 
1 paid up furnish to him once of those copies on payment of a sum 
ore, or | not exceeding one shilling. 
10 keep a | 23. The { 7 es 
the assets ¢ following provisions of the Companies Act, 1948, Oversea 


e amount that is to say, sections four hundred and seven, four hundred companies. 


and that and nine to four hundred and fifteen and four hundred and 
» fund & | \wenty-five, if, apart from this subsection they would not so apply, 
than fit Shall apply in relation to an insurance company constituted 
outside Great Britain which carries on insurance business within 
Great Britain as they apply in relation to oversea companies 


hired, that within the meaning of section four hundred and six of that Act. 
e amount 








investment 
companies. 


referring to 
amount of 
authorised 
capital. 


Penalty 

for non- 
compliance 
with Act. 


Penalty for 
falsifying 
statements, 


THE INSURANCE INDUSTRY 


24. Where an insurance company to which this Act applic 
carries on bond investment business, the company shall not give 


the holder of any policy issued after the second day of Decem, | 


ber, nineteen hundred and nine, any advantage dependent on |, 
or chance: 


Provided that this section shall not be construed as in any way 
prejudicing any question as to the application to any such 
transaction, whether in respect of a policy issued before, on o; 
= the said second day of December, of the law relating to: 
otteries. 


Miscellaneous and supplemental provisions 


25. Where any advertisement, notice or other official pubj. 
cation of an insurance company to which this Act applies cop. 
tains a statement of the amount of the authorised capital of the 


company, the publication shall also contain a statement of the | 


op of the capital which has been subscribed and the amount 
paid up. 


26.—(1) Subject to the provisions of this section, any insurance 
company which makes default in complying with any of the 
requirements of this Act shall be liable to a penalty not exceeding 
one hundred pounds, or, in the case of a continuing default, to 
a penalty not exceeding fifty pounds for every day during which 
the default continues, and every director, manager, secretary ot 
other officer or agent of the company who is knowingly a party 
to the default shall be liable to a like penalty. 


(2) Subject as aforesaid, if any such default continues fora 
period of three months after notice of default by the Board of 
Trade (which notice shall be published in one or more news 
papers as the Board may, upon the application of one or more 
policy holders or shareholders, direct), the default shall be a 
ground on which the court may order the winding up of the 
company, in accordance with the Companies Act, 1948. 


(3) This section shall not apply as respects a default in com- 
plying with a requirement contained in any of the following 
provisions of this Act, that is to say, section two, subsection (3) 
of section thirteen, section fourteen and Parts I and III of the 
Second Schedule. 


27. If any account, balance sheet, abstract, statement or other 
document required by any provision of this Act other than 
section fourteen thereof is false in any particular to the 
knowledge of any person who signs it, that person shall be 
guilty of a misdemeanour and shall be liable on summary 
conviction to a fine not exceeding fifty pounds. 
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28. Every penalty imposed by section twenty-six or section Recovery and 
twenty-seven of this Act shall be recovered and applied in the application 
same manner as penalties imposed by the Companies Act, 1948, °! penalties. 
are recoverable and applicable. 


29. Any notice which is by this Act required to be sent to Service of 
any policy holder may be addressed and sent to the person to notices. 
whom notices respecting that policy are usually sent, and any 
notice so addressed and sent shall be deemed to be notice to the 
holder of the policy: 


Provided that where any person claiming to be interested in 
a policy has given to the company notice in writing of his 
interest, any notice. which is by this Act required to be sent to 
policy holders shall also be sent to that person at the address 
specified by him in his notice. 


30.—(1) The Board of Trade may direct any documents Documents 
deposited with them under this Act, or certified copies thereof, deposited 
to be kept by the registrar of companies or by any other officer — Board 
of the Board; and any such documents and copies shall be % ‘"@% 
open to inspection, and copies thereof may be procured by any 
person on payment of such fees as the Board may direct. 


(2) Every document deposited under this Act with the Board 
of Trade, and certified by the registrar of companies, or by any 
person appointed in that behalf by the President of the Board 
of Trade, to be a document so deposited, shall be deemed to be 
a document so deposited. 


(3) Every document purporting to be certified by the registrar 
of companies, or by any person appointed in that behalf by the 
President of the Board of Trade, to be a copy of a document so 
deposited shall be deemed to be a copy of that document, and 
shall be received in evidence as if it were the original document, 
unless some variation between it and the original be proved. 


31. Anything required or authorised by or under this Act to Exercise of 
be done by, to or before the Board of Trade may be done by, Powers = 
to or before the President of the Board of Trade, any secretary, Trade e 
under-secretary or assistant secretary of the Board or any person 


authorised in that behalf by the President. 


32.—(1) Subject to the provisions of subsection (3) of section Expenses. 
thirteen of the Economy (Miscellaneous Provisions) Act, 1926 
(which empowers the Treasury to issue out of the Bankruptcy 
and Companies Winding-up (Fees) Account, in aid of the 
moneys voted by Parliament for the salaries and expenses of the 
Board of Trade, sums towards meeting the charges estimated by 
the Board in respect of salaries and expenses under the Com- 
panies Act, 1948, in relation to the winding up of companies in 
47932 O—61—pt. 10-39 
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England), any expenses incurred by the Board of Trade unde, 
this Act shall be defrayed out of moneys provided by Parliament 


(2) The said subsection (3) shall have effect as if the expenses 
incurred by the Board of Trade under section fourteen of this 
Act were expenses incurred by the Board under the Companies 
Act, 1948, in relation to the winding up of companies jp 
England. 


(3) Any sums paid to the Board of Trade under the proviso 
to subsection (5) of the said section fourteen shall be appro. 
priated in aid of the moneys voted by Parliament for the salaries 


‘and expenses of the Board. 


33.—(1) In this Act, unless the context otherwise requires— 


“accident insurance business” means the issue of, or the 
undertaking of liability under, policies of insurance 
upon the happening of personal accidents, whether 
fatal or not, disease or sickness, or any class of personal 
accidents, disease or sickness ; 

“actuary” means, except in section fourteen of this Act, 
an actuary possessing the prescribed qualifications ; 

“ annuities on human life ” does not include superannuation 
allowances and annuities payable out of any fund 
applicable solely to the relief and maintenance of per. 
sons engaged or who have been engaged in any par. 
ticular profession, trade or employment, or of the 
dependants of such persons ; 

“bond investment business” means, subject to the pro 
visions of subsection (3) of this section, the business of 
issuing bonds or endowment certificates by which the 
company, in return for subscriptions payable at 
periodic intervals of less than six months, contracts to 
pay the bond holder a sum at some future date, not 
being life assurance business, industrial assurance busi- 
ness, or sinking fund or capital redemption insurance 
business ; 

“chairman ” means the person for the time being presiding 
over the board of directors or other governing body 
of the insurance company ; 

“court” means the High Court of Justice in England or, 
in the case of an insurance company registered or 
having its head office in Scotland, means, except in the 
provisions of this Act relating to deposits, the Court 
of Session ; 

“deed of settlement ”, in relation to an insurance company, 
includes any instrument constituting the company ; 

“ employers’ liability insurance business ” means the issue 
of, or the undertaking of liability under, policies insur- 
ing employers against liability to pay compensation or 
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damages to workmen in their employment, but does 
not include any business carried on as incidental only 
to marine, aviation and transit insurance business ; 


“financial year” means each period of twelve months at 
the end of which the balance of the accounts of the 
insurance company is struck, or, if no such balance is 
struck, means the calendar year ; 

“fire insurance business ” means, subject to the provisions 
of subsection (4) of this section, the issue of, or the under- 
taking of liability under, policies of insurance against 
loss by or incidental to fire ; 

“former Companies Acts” means the Companies Act, 
1929, and any enactment repealed by that Act or by 
the Companies (Consolidation) Act, 1908 ; 


“ Gazette ” means the London or Edinburgh Gazette, as the 
case may require ; 


“general business " means insurance business of a class or 
classes specified in section one of this Act, not being 
long term business ; 


“industrial assurance business” has the meaning assigned 
to it by subsection (2) of section one of the Industrial 
Assurance Act, 1923; 


“insolvent” means, in relation to an insurance company 
at any relevant date, that if proceedings had been taken 
for the winding up of the company the court could, 
in accordance with the provisions of sections two 
hundred and twenty-two and two hundred and twenty- 
three of the Companies Act, 1948, hold, or have held, 
that the company was at that date unable to pay its 
debts ; 


“insurance company " means a person or body of persons 
(whether incorporated or not) carrying on insurance 
business ; 


“interest ” includes dividends ; 


, 


“life assurance business ” means, subject to the provisions 
of subsection (5) of this section, the issue of, or the 
undertaking of liability under, policies of assurance 
upon human: life, or the granting of annuities upon 
human life, not being industrial assurance business ; 


“life policy” means any instrument by which the payment 
of moncy is assured on death (except death by accident 
only) or the happening-of any contingency dependent 
on human life, or any instrument evidencing a con- 
tract which is subject to payment of premiums for a 
term dependent on human life ; 
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“Jong term business’ 
any of the following classes, namely, life assurance bys, 
ness, industrial assurance business and bond investment 
business, and includes, in relation to any insurane 
company, insurance business carried on by the com, | 
pany as incidental only to any such class of business: 


“marine, aviation and transit insurance business” mean; 
the business of effecting and carrying out, otherwis 
than incidentally to some other class of insurang 
business, contracts of insurance— 


“motor vehicle insurance business’ 
effecting contracts of insurance against loss of, or 
damage to or arising out of or in connection with the 
use of, motor vehicles, including third party risks; 


“é policy ee 
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means insurance business of all of 


(a) upon vessels or aircraft, or upon the 
machinery, tackle, furniture or equipment of vesse\ 
or aircraft, or 


(b) upon goods, merchandise or property of any 


description whatever on board vessels or aircraft, ot 


(c) upon the freight of, or any other interest in or 
relating to, vessels or aircraft, or 


(d) against damage arising out of or in connection 


with the use of vessels or aircraft, including third — 


party risks, or 

(e) against risks incidental to the construction, 
repair or docking of vessels, including third party 
risks, or 

(f) against transit risks (whether the transit is by 
sea, inland water, land or air, or partly one and partly 
another) including risks incidental to the transit 
insured from the commencement of the transit to the 
ultimate destination covered by the insurance, but 
not including risks the insurance of which is motor 
vehicle insurance business, or 

(g) against any other risks the insurance of which 
is customarily undertaken in conjunction with or 
as incidental to any such business as is referred to in 
the foregoing paragraphs of this definition ; 


” means the business of 


(a) in relation to life assurance business or indus- 
irial assurance business, includes an_ instrument 
evidencing a contract to pay an annuity upon 
human life, and 

(b) in relation to accident insurance business, 
motor vehicle insurance business, marine, aviation 
and transit insurance business or employers’ liability 
insurance business, includes any policy under which 
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there is for the time being an existing liability 
already accrued, or under which any liability may 
accrue, and 

ic) in. relation to bond investment business, 
includes any bond, certificate, receipt or other 
instrument evidencing the contract with the 
company ; 

“ policy holder” means the person who for the time being 
is the legal holder of the policy for securing the 
contract with the insurance company, or, in relation 
to bond investment business, means the person who 
for the time being is the legal holder of the bond, 
certificate, receipt or other instrument evidencing the 
contract with the company, and— 

(a) in relation to life assurance business or indus- 
trial assurance business, includes an annuitant, and 

(b) in relation to accident insurance business, 
motor vehicle insurance business or marine, aviation 
and transit insurance business, includes a person 
to whom, under any policy, any sum is due or a 
weekly or other periodic payment is payable, and 

() in relation to employers’ liability insurance 
business, includes a person to whom, under any 
policy, any sum is due or a weekly payment is 
payable ; 

“ prescribed means prescribed by regulations under this 
Act; 

“registrar of companies ” has the meaning assigned to it 
by section four hundred and fifty-five of the Companies 
Act, 1948 ; 

“underwriter” includes any person named in a policy or 
other contract of insurance as liable to pay or contri- 
bute towards the payment of the sum secured by the 
policy or contract. 

(2) References in the foregoing subsection to damage include 

references to loss of life and personal injury. 


(3) Where. in return for subscriptions payable at periodic 
intervals of less than six months, a person or body of persons, 
whether incorporated or not (not being registered or certitied 
under the Acts relating to friendly societies, building societies 
or trade unions) undertakes, by prospectus or otherwise, to pay 
to the subscriber at a future date the amount of the subscriptions 
with interest thereon (with or without a right on the part of the 
subscriber to the return of his subscriptions in the meantime). 
that business shall for purposes of this Act be treated as bond 
investment business, and the card, book or other document 
in which receipts of subscriptions are entered shall be treated 
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as the instrument evidencing the contract, and the subscriber 
shall be treated as the owner of the policy, subject to such modj. 
fications of the provisions of the Third Schedule to this Act as 
may be prescribed for the purpose of adapting to such business 
as aforesaid the provisions of that Schedule relating to bong 
investment business. 


(4) A policy shall not be deemed for the purposes of this Act 
to be a policy of fire insurance by reason only that loss by fire 
is one of the various risks covered by the policy. 


(5) Any business carried on by an insurance company which 
under the provisions of any special Act relating to that compan 
(being an Act which came into operation before the first day 
of July, nineteen hundred and ten) is to be treated as life 
assurance business shall continue to be treated as life assurance 
business or industrial assurance business, as the case may require; 
and shall not be deemed to be other business of a class specified 
in section one of this Act. 


(6) Except where the context otherwise requires. references 
in this Act to any other enactment shall be construed as refer. 
ences to that enactment as amended by or under any subsequent 
enactment, including this Act. 


34.—(1) The Board of Trade may make regulations under 
this Act for any purpose for which regulations are authorised 
or required to be made thereunder. 


(2) Any power conferred by this Act to make regulations shall 
be exercisable by statutory instrument. 


(3) Any statutory instrument containing regulations made 
under this Act shall be subject to annulment in pursuance of a 
resolution of either House of Parliament: 


Provided that this subsection shall not apply to any statutory 


instrument containing only regulations made under section nine 
of this Act or subsection (3) of section thirty-three thereof. 


(4) Subject to the provisions of the last foregoing subsection, 
regulations made under subsection (1) of section twenty of this 
Act shall have effect as if they were enacted in this Act. 


(5) The Board of Trade may, on the application or with the 
consent of any insurance company, alter any form prescribed 
by regulations made by them under this Act for the purpose of 
adapting the form to the circumstances of the company. 


35.—(1) This Act shall not affect the National Debt Commis 
sioners or the Postmaster General, acting under the authorities 
vested in them respectively by the Government Annuities Act, 
1929, and the Post Office Savings Bank Act, 1954. 
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(2) Save as otherwise expressly provided by this Act, nothing 
di in this Act shall apply to insurance business of any class other 
. than a class specified in section one of this Act. 


as 

sa 36.—-(1) The Industrial Assurance Act, 1923, shall have effect Consequential 
subject to the amendments specified in Part | of the Fifth ee 
Schedule to this Act, being amendments consequential on the aaa 

\ct provisions of this Act. transitional 

om (2) The enactments set out in Part II of the said Fifth Schedule Provisions. 
gre hereby repealed to the extent specified in the third column 

ich of that Part. 

ny (3) Part II] of the Government of Ireland (Companies, 

oy Societies, &c.) Order, 1922, and the Government of Ireland 

fe (Assurance Companies) Order, 1924 (which together modify the 

. provisions of the Assurance Companies Act, 1909, in con- 


d sequence of the coming into operation of the Government of 
' Ireland Act, 1920) and the Employers’ Liability Insurance 
(Modification) Order, 1948 (which modifies the provisions of the 


es Assurance Companies Acts, 1909 to 1946, in consequence of the 
er coming into operation of the National Insurance (Industrial 
nt Injuries) Act, 1946) are hereby revoked. 


(4) In so far as any instrument made or other thing done under 

an enactment repealed or revoked by this Act could have been 

et made or done under a corresponding enactment in this Aci, 
ed it shall not be invalidated by the repeals and revocations effected 
by the foregoing provisions of this section but shall have effect 


all | as if it had been made or done under that corresponding 
enactment. 

de Without prejudice to the generality of the foregoing provisions 

a of this subsection, where an enactment repealed by this Act 


confers power to make rules but the corresponding enactment in 
this Act confers power to make regulations, rules made under 


z the lirsi-mentioned enactment in force at the commencement of 
this Act shall be deemed to be regulations and not rules. and 
references to rules made thereunder in an enactment not repealed 

mn, by this Act shall be construed accordingly. 

is (5) Any enactment or other document whatsoever referring to 

any enactment repealed or revoked by this Act shall be construed 
he | as referring (or including a reference) to the corresponding 
ed enactment in this Act. 

of Without prejudice to the generality of the foregoing provi- 
sions of this subsection, any enactment or document whatsoever 

is. referring to ain assurance company within the meaning of the 

“ Assurance Companies Act. 1909, shall be construed as referring 

ct, | for as including a reference) to an insurance company to which 


this Act applies. 
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(6) Regulations may provide for the manner in which deposits 
made, and premiums placed in a trust fund, under the Provisions 
of the Eighth Schedule to the Assurance Companies Act, 1909 
as originally enacted are to be dealt with in consequence of the 
substitution for those provisions, by virtue of sub-paragraph (1) 
of paragraph 3 of Part II of the Second Schedule to the 
Assurance Companies Act, 1946, of the provisions now contained 
in the First Schedule to this Act, and may provide for any other 
matters which appear to the Board of Trade to be incidental 
to or consequential on the said substitution ; and the said regula. 
tions shall have effect notwithstanding anything in any trust 
deed made for the purposes of the first-mentioned provisions, 


(7) The mention of particular matters in this section shall not 
be held to prejudice or affect the general application of section 
thirty-eight of the Interpretation Act, 1889, with regard to the 
effect of repeals ; and the said section thirty-eight shall apply in 
relation to revocations effected by this Act as it applies in 
relation to repeals. 


37.—(1) This Act may be cited as the Insurance Companies 
Act, 1958. 


(2) This Act shall come into operation at the expiration of 
a period of three months beginning with the date on which it is 
passed. 


(3) This Act shall not extend to Northern Ireland. 
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SCHEDULES 


FIRST SCHEDULE 


REQUIREMENTS TO BE COMPLIED WITH BY UNDERWRITERS OF LLOYD'S 
AND OTHER APPROVED ASSOCIATIONS 


1.-({1) Every underwriter shall, in accordance with the provisions 
of a trust deed approved by the Board of Trade, carry to a trust 
fund all premiums received by him or on his behalf in respect of 
any insurance business. 

(2) Premiums received in respect of long term business shall in 
no case be carried to the same trust fund under this paragraph as 
premiums received in respect of general business, but the trust deed 
may provide for carrying the premiums received in respect of all 
or any classes of long term business and all or any classes of general 
business either to a common fund or to any number of separate funds. 


2.({1) The accounts of every underwriter shall be audited annually 
by an accountant approved by the Committee of Lloyd's or the 
managing body of the association, as the case may be, and the auditor 
shall furnish a certificate in the prescribed form to the Committee 
or managing body and the Board of Trade. 


(2) The said certificate shall in particular state whether in the 
opinion of the auditor the value of the assets available to meet the 
underwriter’s liabilities in respect of insurance business is correctly 
shown in the accounts, and whether or not that value is sufficient to 
meet the liabilities calculated— 

(a) in the case of liabilities in respect of long term business, by 
an actuary ; and 

(b) in the case of other liabilities, by the auditor on a basis 
approved by the Board of Trade. 


(3) Where any liabilities of an underwriter are calculated by an 
actuary under the last foregoing sub-paragraph, he shall furnish 
a certificate of the amount thereof to the Committee of Lloyd's or 
the managing body of the association, as the case may be, and to 
the Board of Trade, and shall state in his certificate on what basis 
the calculation is made ; and a copy of his certificate shall be annexed 
to the auditor's certificate. 


3. The underwriter shall, when required by the Committee of 
Lloyd’s or the managing body of the association, as the case may be, 
furnish to them such information as they may require for the purpose 
of preparing the statement of business which is to be deposited 
with the Board of Trade under section six of this Act. 


SECOND SCHEDULE 


ADAPTATIONS, ETC., FOR SPECIAL CASES 
Part I 


MUTUAL ASSOCIATIONS 
1.—{1) Where, on the application of any association of persons, 
whether incorporated or not, which, immediately before the twenty- 
ninth day of October, nineteen hundred and forty-five, was not 
carrying on in Great Britain insurance business of a class specified 
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Sections 1, 36. 


Sections 2, 13, 
21. 
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in section one of this Act, the Board of Trade are satisfied that th 
association— 


(a) is about to carry on long term business in Great B 
and 


(5) is so constituted that the whole. of the divisible surplus or 
profits thereof must, whenever determined or declared, be 
apportioned or applied for the benefit of the association's 
policy holders, or such of them as are entitled in accordance 
with the terms of the policies or any instruments governing 
the constitution of the association to participate in the Profits 
of the association ; 


the Board may by order direct that the provisions of section two 
of this Act shall not apply to the association on condition that it 
carries on no business other than long term business and such other 
business (if any) as may be specified in the order. 


Titain ; 


(2) Where an order is made under the foregoing sub-paragraph as 
respects any association, the association shall, before commencing to 
carry on long term business in Great Britain, deposit with the 
Accountant-General of the Supreme Court the sum of twenty thov- 
sand pounds, and shall keep that sum so deposited while it continues 
to carfy on long term business in Great Britain. 


(3) Where the association is to be incorporated, the deposit may be 
made by the subscribers of the memorandum of association of the 
company, or any of them, in the name of the proposed company, and 
upon the incorporation of the company, shall be deemed to have been 
made by. and to be part of the assets of, the company ; and the 
registrar of companies shall not issue a certificate of incorporation 
of the company until the deposit has been made. 


(4) Where the association intends to carry on insurance business of 
more than one of the classes specified in subsection (1) of section 
one of this Act a separate sum of twenty thousand pounds shall be 
deposited and kept deposited under this paragraph as respects each 
such class of business. 


(5) The Accountant-General shall not accept a deposit under 
this paragraph except on a warrant of the Board of Trade. 


2. Where, on the application of any association of persons, whether 
incorporated or not, the Board of Trade are satisfied that the 
association— 


(a) is carrying on or about to carry on fire insurance business; 
and 


(b) is not carrying on or about to carry on that business except 
for the purpose of the mutual insurance of its members 
against damage caused to buildings or other property owned 
or occupied by them ; 

the Board may by order direct that section two and section thirteen 
of this Act, in so far as they would have applied to the association 
apart from the order, shall not apply to the association on condition 
that it carries on no business other than fire insurance business and 
business incidental thereto. 
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3.—(1) Where, on the application of any association of persons, 
whether incorporated or not, the Board of Trade are satisfied that 


the association— 
(a) is cartying on or about to carry on either employers’ 
liability insurance business or marine, aviation and transit 
insurance business ; and 


(b) is not carrying on or about to carry on that class of business 
except for the purpose of the mutual insurance of its mem- 
bers against risks incidental to their trade or industry ; 


the Board may by order direct that the provisions of this Act (other 
than section fourteen, subsection (2) of section fifteen and subsection 
(1) of section seventeen thereof), in so far as they would have 
applied to the association apart from the order, shall not apply to 
the association on condition that it cafries on no business other 
than employers’ liability insurance business or marine, aviation and 
transit insurance business, as the case may be, and business incidental 
thereto. 

(2) Any order made under this paragraph in relation to an associa- 
tion catrying on or about to carry on employers’ liability insurance 
business may be made so as to have effect as from the sixth day of 
March, nineteen hundred and forty-six. 


4. Where a direction under this Part of this Schedule is given 
in respect of a company registered under the Companies Act, 1929, 
or the Companies Act, 1948, at any time after the fifth day of March. 
nineteen hundred and forty-six, being a company which has not 
commenced business, the statutory declaration required by section 
one hundred and nine of the said Act of 1948 to be delivered to the 
registrar of companies before the company commences business shall 
be accompanied by a copy. certified by the Board of Trade, of the 
order of the Board containing the direction, and that copy shall be 
filed by the registrar. 


5. Any order made under this Part of this Schedule may be 
revoked by the Board of Trade— 
(a) on the application of the association to which it applies ; or 
(b) if the Board cease to be satisfied of the matters on the ground 
of which the order was made ; or 
(c) if the Board are satisfied that the condition specified in the 
order has not been complied with. 


Part Il 
INDUSTRIAL ASSURANCE COMPANIES 


6.—{1) In its application to industrial assurance business this Act 
shall have effect subject to the modifications specified in the 
following provisions of this paragraph. 


(2) Anything which under the provisions of this Act (other than 
section fourteen, subsection (2) of section fifteen and subsection (1) 
of section seventeen thereof) is, apart from this Part of this 
Schedule, required or authorised to be done to, by, or with the 
Board of Trade or the President of the Board of Trade shall or 
may be done to, by, or with the Industrial Assurance Commissioner 
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(hereinafter in this Part of this Schedule referred to as “the Com. 
missioner ”’): 

Provided that, where the company transacts other business besi 
that of industrial assurance, nothing in this sub-paragraph shall affec 
the powers and duties of the Board of Trade or the President of the 
Board of Trade under this Act in relation to that other class of 
business ; and where a document required under the said provisions 
to be sent to the Board relates both to industrial assurance business 
and to other insurance business, the document shall be sent both to 
the Commissioner and to the Board. 

(3) Where any expenses of management, or interest from 
investments, or sums on account of depreciation of securities 
are apportioned between the industrial assurance business and 
other business carried on by the company the auditor shall include 
in his report a special report as to the propriety or otherwise of 
the apportionment. 

(4) A copy of every report of the auditor of the compan 
be furnished to the Commissioner. weed 

(5) The Commissioner may refuse to issue a warrant for a deposi 
under paragraph 1 of this Schedule if he considers that it is 
inexpedient that the company should be authorised to carry on 
industrial assurance business, but in the case of such a refusal the 
company may appeal to the court, and the Commissioner shall be 
entitled to appear and be heard on any such appeal. 

(6) On a petition under section eleven of this Act the Com. 
missioner shall be entitled to be heard, and on any such hearing the 
Commissioner may apply to the court to exercise its powers under 
paragraph (b) of subsection (2) of that section of directing that the 
requirements of that paragraph shall be dispensed with or modified. 

(7) On any such petition, any class of persons (including 
employees of any company concerned) who allege that they are 
adversely affected by the amalgamation or transfer shall be entitled 
to appear and to be heard. 

(8) The independent actuary referred to in paragraph (5) of sub 
section (2) of the said section eleven shall be appointed by the 
President of the Institute of Actuaries or by the President of the 
Faculty of Actuaries in Scotland on the application of the Commis 
sioner and shall make his report to the Commissioner, by whom 
copies thereof shall be sent to each company concerned in the 
amalgamation or transfer, and each such company shall, unless the 
court otherwise directs, transmit copies thereof to the owner of each 
policy of the company in the manner provided by that section. 

(9) The said section eleven shall apply to any transfer from one 
company to another, howsoever effected, of the liabilitics or of 
any of the liabilities arising in respect of industrial assurance 
business in like manner as if the transfer were a transfer of the 
industrial assurance business. 


7. The ee of this Act relating to industrial assurance busi- 
ness shall have effect notwithstanding anything in the memorandum or 


articles of association or rules or special Act of any insurance 
company carrying on such business: 

Provided that nothing in this Act shall affect the liability of the 
industrial assurance fund or of the life assurance fund in the case 
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of a company established before the first day of January, nineteen 2p Scu, 
“om. hundred and twenty-four, to the prejudice of persons interested in —cont. 
contracts entered into by the company before that date. 


Sides 8, The Commissioner shall include in his annual report under 
f section forty-four of the Industrial Assurance Act, 1923, a report 
the of his proceedings under this Act, and that section shall have effect 


sions accordingly. 
Se Part III 

MISCELLANEOUS SPECIAL CASES 
from 9, Regulations may provide that, in their application to an 
ities, insurance company established in a country outside Great Britain, 
any sections two and thirteen of this Act and this Schedule shall have 
lude effect subject to such adaptations of the references to paid up share 


¢ of capital and fifty thousand pounds as appear to the Board of Trade 
to be necessary having regard to the law relating to companies in 
shall force in that country or the currency of that country. 


10.(1) Where, on the application of any insurance company 
t i carrying on general business, the Board of Trade are satisfied that 
. : it is guaranteed by another insurance company carrying on general 
i business and satisfying the requirements for a guarantor set out 
: in the following sub-paragraph, the Board may by order direct 
that, subject to such conditions as may be specified in the order, 

section thirteen of this Act shall not apply to the first-mentioned 


a | insurance company. 

ander (2) A guarantor shall be required for the purposes of this para- 

“the graph to be either— 

fied. (a) a body corporate which has a paid up share capital of not 

ding less than fifty thousand pounds (as required by section 

are two of this Act) and the value of whose assets exceeds 

tled the amount of its liabilities by the amount required by 
| section thirteen of this Act; or 

sub (6) an underwriter to whom this Act does not apply by virtue 
of subsection (6) of section one of this Act; or 

the (c) an insurance company as respects which, as being itself 

mise guaranteed by another insurance company, there is an 

10m order in force under this paragraph ; 

the and for the purposes of this paragraph, an insurance company 

the shall be deemed to be guaranteed by another insurance company 

ach if, but only if, all its liabilities to policy holders in respect of 

). insurance business of any class specified in section one of this 

one | Act are reinsured with or guaranteed by the other insurance 

of company, 

nce Il. Where, on the application of any insurance company, the 

Board of Trade are satisfied— 

(a) that it carries on business wholly or mainly for the purpose 
usi- of insuring a limited class of persons having a financial or 
1 oF other interest in common; and 
= | (6) that, having regard to the limited nature of its business, 

the provisions of section thirteen of this Act are inappro- 
the priate or unduly onerous to the company ; 








Sections 17, 33. 
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the Board may by order direct that, subject to such Conditions 
may be specified in the order, the said section thirteen shal 
not apply to the company, or shall apply so as to require that the 
value of the company’s assets shall exceed the amount of its liabilities 
by a less amount than the amount specified in that section. 


12. Where, on the application of an insurance company carrying 
on general business of any class, not being a class in respect of 
which a separate fund is required to be maintained by section three 
of this Act, the Board of Trade are satisfied that, in the special 
circumstances of the company— 


(a) that business or any part thereof ought to be treated as if 
it were not business of that class but were either— 

(i) general business of some other class, not being a 
class in respect of which a separate fund is required as 
aforesaid ; or 

(ii) business of a class not specified in section one of 
this Act; or 


(6) that business ought to be treated as if it were long term 
business ; 


the Board may by order direct that, subject to such conditions 
as may be specified in the order, it shall be so treated for the 
purposes of this Act: 


Provided that an order directing that any business shall be treated 
as if it were business of a class not specified in section one of 
this Act shall, in relation to that direction, specify as a condition 
that the company carries on other business which is general business 
and which is not directed by that or any other order under this 
paragraph to be treated as if it were business of a class not s0 
specified or as if it were long term business. 


13. Regulations made under section twenty of this Act in respect 
of the withdrawal of deposits shall include provision for allowing 
any insurance company as respects which a direction is given under 
paragraph 10 or paragraph 11 of this Schedule to withdraw any 
deposit made by it. 


14. Any order made under this Part of this Schedule may be 
revoked by the Board of Trade— 


(a) if the Board cease to be satisfied of the matters on the 
ground of which the order was made; or 


(b) if the Board are satisfied that any condition specified ip 
the order has not been complied with. 


THIRD SCHEDULE 
RULES FOR VALUING POLICIES AND LIABILITIES 


Life policies 
t.—{1) The value of a life policy shall be the difference between 
the present value of the reversion in the sum assured according to 
the contingency upon which it is payable, including any bonus of 
addition thereto made before the commencement of the winding up. 
and the present value of the future annua) premiums. 
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(2) In calculating such present values interest shall be assumed 
at such rate, and the rate of mortality according to such tables, 
as the court may direct. 

(3) The premium to be calculated shall be such premium as 
according to the said rate of interest and rate of mortality is sufficient 
19 provide for the risk incurred by the office in issuing the policy, 
exclusive of any addition thereto for office expenses and other 


charges. 
Annuities 
9. An annuity shall be valued according to the tables used by the 
company which granted the annuity at the time of granting it, or, 
where those tables cannot be ascertained or adopted to the satis- 
faction of the court, according to such rate of interest and table of 
mortality as the court may direct. 


Bond investment policies 


341) The value of a bond investment policy shall be the 
difference between the present value of the sum assured according 
to the date at which it is payable, including any bonus or addition 
thereto made before the commencement of the winding up, and the 
present value of the future annual premiums. 

(2) In calculating such present values, interest shall be assumed at 
such rate as the court may direct. 

(3) The premium to be calculated shall be such premium as, 
according to the said rate of interest. is sufficient to provide for the 
sum assured by the policy, exclusive of any addition thereto for 
office expenses and other charges. 


Fire, accident, motor vehicle, marine, aviation and transit policies 

4. The value of a current fire, accident, motor vehicle, marine, 
aviation or transit policy shall be such portion of the last premium 
paid as is proportionate to the unexpired portion of the period in 
respect of which the premium was paid: 

Provided that this rule shall not apply to a policy of insurance upon 
goods, merchandise or property on board a vessel or aircraft. or a 
policy of insurance against transit risks or risks incidental to transit, 
but any such policy shall be valued in like manner as it would have 
been valued if this Act had not passed. 

5. The present value of a periodic payment under an acctdeni 
or motor vehicle policy shall, in the case of total permanent 
incapacity, be such an amount as would, if invested in the purchase 
of a life annuity from the National Debt Commissioners through 
the Post Office Savings Bank, purchase an annuity cqual to seventy- 
five per cent. of the annual value of the periodic payment, and. in 
any other case, shall be such proportion of that amount as may, under 
the circumstances of the case, be proper. 


Employers’ liability policies 
6. The value of a current employers’ liability policy shall be such 
portion of the last premium paid as is proportionate to the unexpired 
portion of the period in respect of which the premium was paid, 
together with, in the case of a policy under which any weckly payment 
Is payable, the present value of that weekly payment. 
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3rp ScH. 7. The present value of a weekly payment under an employer 
—cont. liability policy shall, if the incapacity of the workman in respect of 
which it is payable is total permanent incapacity, be such an amoun, 
as would, if invested in the purchase of a life annuity from th. 
National Debt Commissioners through the Post Office Savings Bank 
purchase an annuity for the workman equal to seventy-five per cen; 
of the annual value of the weekly payment, and in any other cas. 
shall be such proportion of that amount as may, under the circum. 
stances of the case, be proper. 


Section 17. FOURTH SCHEDULE 
LIQUIDATOR’S DUTIES AS TO VALUATION OF LIABILITIES 
Where an insurance company to which this Act applies is being 
wound up by the court or subject to the supervision of the cour 
thie liquidator, in the case of all persons appearing by the books 
of the company to be entitled to or interested in policies granted by 
the company, shall— 
(a) ascertain the value of the liability of the company to each 
such person, and 
(b) give notice of that value to such persons in such manner 
as the court may direct, 
and any person to whom notice is so given shall be bound by 
the value so ascertained: unless he gives notice of his intention to 
dispute that value in the manner and within a time to be prescribed 
by a rule or order of the court. 


Section 36. FIFTH SCHEDULE 
AMENDMENTS AND REPEALS 
Part I 
CONSEQUENTIAL AMENDMENTS OF INDUSTRIAL ASSURANCE 
Act, 1923 

In subsection (1) of section one,— 

(a) for the words “an assurance company within the meaning 
of the Assurance Companies Act, 1909”, there shall be 
substituted the words “an insurance company to which the 
Insurance Companies Act, 1958, applies” ; 

(5) for the words “and an assurance company” there shall be 
substituted the words “and an insurance company”. 

In subsection (1) of section seven— 

_ (@ for the words from “industrial assurance company” to 
“ industrial assurance companies ” there shall be substituted 
the words “ association as respects which an order has been 
made under sub-paragraph (1) of paragraph 1 of the Second 
Schedule to the Insurance Companies Act, 1958, and the 
said Act of 1958 (in so far as it relates to deposits)” ; 

(b) for the words “ Subsection (3)” in paragraph (b) there shall 
be substituted the words “Sub-paragraph (3) of the said 
paragraph 1”; 

(c) for the words from “but” to “shall apply” in para- 
graph (f) there shall be substituted the words “and 
accordingly sub-paragraph (4) of the said paragraph | shall 
not apply”. } 
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In section eighteen, the following paragraph shall be substituted 
for paragraph (a) of subsection (1}— 


~(a) The valuation shall be made by an actuary as defined by 
section thirty-three of the Insurance Companies Act, 1958, 
as modified by Part II of the Second Schedule thereto ;”’. 


Pari Il 


ENACTMENTS RFPFALED 
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Session and Short Title Extent of Repeal 
Chapter 
9 Edw. 7.¢.49. | The Assurance Companies | The whole Act. 
Act, 1909. 
13&14Geo.§.. The Industrial Assurance | Seccions twelve and forty- 
38. AMO. two. 


0 & Geo. §. | The Koad Trathe Act, 1930. | Section forty-two. 
c. 43. ; 
%&24Geo. 5. The Assurance Companies | The whole Act. 


“9. (Winding up) Act, 1933. 

§ & 26Geo. §. | The Assurance Companies | The whele Act. 
c. 45. | (Winding up) Act, 1935. | 

9 & 10 Geo. 6. | The Assurance Companies | The winole Act except section 
+ 3g. | Act. 19-46, | five. 


‘= | 
1 &12Geo.6.' The Cempianics Act, 1948. | In section four hundred and 
3S. fifty-six, the words “* The 
| Assurance Companies Acts, 
| 1909 to 1946,”. 

In the Sixteenth Schedule, 
| paragraph 1. 
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Interpretation Act, 1889 ... eee 
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Government of Ireland Act, 1920 
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Economy (Miscellaneous Pee Act, 1926. 
Companies Act, 1929 ‘ 
Government Annuities Act, 1929 

Assurance Companies Act, 1946 

National Insurance (Industrial Injuries) Act, 1946 
Companies Act, 1948 : ; Se 
Post Office Savings Bank Act, 1954 


Session and Chapter 


$$$ 
8 & 9 Vict. c. 16. 


52 & 53 Vict. c. 63, 


8 Edw. 7. c. 69, 

9 Edw. 7. c. 49, 

10 & 11 Geo. 5. ¢, 67 
13 & 14 Geo. 5.¢.§ 
| 16 & 17 Geo. §.¢. 9, 
19 & 20 Geo. $.¢. 23, 
19 & 20 Geo. 5. ¢, 9, 
9 & 10 Geo. 6. ¢, 
9 & 10 Geo. 6. ¢. 62 
It & 12 Geo. 6.¢. % 
2 & 3 Eliz. 2. c. 62 
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EXHIBIT C 
| eS and 2 COMMITTEE ROOM, 
MINCING LANE 7644 Lioyos, 
pag erent Lonoow,E C3 





19th August, 1959. 


INSURANCE COMPANIES ACT, 1958. 
In submitting the attached Statements relating to the 


insurance business transacted by Underwriting Members of Lloyd’s 
during the year 1958 the Committee of Lloyd’s desire to make the 
following observations thereon, viz:- 


(1) The Accounts of Lloyd's Underwriters are drawn up in 
accordance with the forms prescribed in Statutory Instruments 
1950 No. 533 under which the business underwritten in each year 
is the subject of a separate Account which is not closed until 
the end of Year 3 in respect of the operations of Year 1. 


(2) The Statements in the prescribed forms for the year 
ended 3lst December, 1958 include the figures relating to the 
insurance business transacted during Years 1, 2 and 3 of the 
1956 Account, Years 1 and 2 of the 1957 Account and Year 1 of 
the 1958 Account. The Underwriting Accounts for the years 
1957 and 1958 will remain open until 3lst December, 1959 and 
3lst December, 1960 respectively. 


(3) <A considerable volume of premium will be received in 
Years 2 and 3 of the 1958 Account, and further premiums will 
also be received in Year 3 of the 1957 Account. The balances 
carried forward at 3lst December, 1958 on the 1957 and 1958 
Accounts will largely be disbursed in the settlement of claims 
in the years during which these Accounts remain open. 


(4) In view of. the position referred to in paragraph (3) 
it will not be possible to ascertain the final results of the 
1957 and 1958 Accounts until they are closed at the end of 
Year 3 of each Account. 


(5) For the purpose of compiling the Statements all foreign 
currency premiums and claims (excluding those received and paid 
in United States and Canadian Dollars) have been converted into 
sterling at the prevailing rates of exchange. In the case of 
premiums received and claims paid in United States and Canadian 

‘Dollars, the following rates of exchange have been adopted:- 


U.8. 8 Can. $ 
1966 Account - 2.80 3.07 ) 
1957 Account - 2.81 2.765) to the 2 
1958 Account - 2.80 a: %0 3 


Chairman of Lloyd's. 
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COPY 


BSU PABIES A . 


I hereby certify that the attached Statements are true 
copies of the Statements whieh, in pursuance of the requirement 
centaineéd in section six of the Insurance Companies Act, 1958, 
have been deposited by the Committee of Lloyd's with the British 
Board of Trade showing the position as at 5lst December, 1958, of 
the Underwriting Accounts of Lloyd's Underwriters for the years 
1956, 1957 and 1958 im respect of the various classes of insurance 
business referred to therein. 

I further certify that the deposit of the said Statement, 
by the Committee of Lloyd's has been culy recorded by this 
Department. 


(Signed) A.C.T. Slade 


A Chief Executive Officer, 
Ineurance and Companies Department, 
Board of Trade, 
Lond on. 


Oth September, 1959. 
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INSURANCE COMPANIES ACT, 1958, 
1958 ACCOUNT 


The figures set out in the attached Return relate to Life Assurance 
business transacted by 18 Underwriting Members of Lloyd's 


comprising 4 Syndicates. 


We certify that in accordance with the requirements of the Insurance 
Companies Act, 1958 all liabilities attaching to such business have 
been calculated by an Actuary and that an Auditor's Certificate 
in the form prescribed by the Board of Trade that such liabilities 
are fully covered by assets has been furnished by each Underwriter 


to the Board of Trade and to the Committee of Lloyd's. 


(Signed) A. C. GROVER 
Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


19th August, 1959. 
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INSURANCE COMPANIES ACT, 1958, 
1957 ACCOUNT 


The figures set out in the attached Return relate to Life Assurance 
business transacted by l7 Underwriting Members of Lloyd's 


comprising = Syndicates. 


We certify that in accordance with the requirements of the Insurance 
Companies Act, 1958 all liabilities attaching to such business have 
been calculated by an Actuary and that an Auditor's Certificate 
in the form prescribed by the Board of Trade that such liabilities 
are fully covered by assets has been furnished by each Underwriter 


to the Board of Trade and to the Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


I9th August, 1959. 
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INSURANCE COMPANIES ACT, 1958, 
1956 ACCOUNT 


The figures set out in the attached Return relate to Life Assurance 


business transacted by 16 Underwriting Members of Llovd's 
comprising % Syndicates. 


We certify that in accordance with the requirements of the Insurance 
Companies Act, 1458 all jiabilities attaching to such business have 
been calculated by an Actuary and that an Auditor's Certificate 
in the form prescribed by the Board of Trade that such liabilities 
are fully covered by assets has been furnished by each Underwriter 


to the Board of Trade and to the Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's 


(Signed) RALPH HISCOXN 


Chairman of chudit Suh Conimettee of Fr, oud S 


(Signed) C. G. WASTELL 


(‘li vi to Andit Sub Comittee of Ldoud S 


19th August, 1959 
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INSURANCE COMPANIES ACT, 195s. 
1958 ACCOUNT 


The figures set out in the attached Return relate to Motor Vehicle 
insurance business within Great Britain and Northern Ireland, other 
than reinsurance business, transacted by 1,241 Underwriting 


Members of Lloyd's comprising 21 Syndicates.. 


We certify that in accordance with the requirements of the 
Insurance Companies Act, 1958 all liabilities attaching to such business 
have been calculated by the Auditors on a basis approved by the Board 
of Trade and that an Auditor's Certificate in the form prescribed by 
the Board of Trade that such liabilities are fully covered by assets 
has been furnished by each Underwriter to the Board of Trade and 


to the Committee of Lloyd's. 


(Signed) A. C. GROVER 
Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


10th August, 1959. 
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INSURANCE COMPANIES ACT, 195x. 
1957 ACCOUNT 


The figures set out in the attached Return relate to Motor Vehicle 
insurance business within Great Britain and Northern Ireland, other 
than reinsurance business, transacted by 1,101 Underwriting 


Members of Lloyd's comprising 21 Syndicates. 


We certify that in accordance with the requirements of the 
Insurance Companies Act, 1958 all liabilities attaching to such business 
have been calculated by the Auditors on a basis approved by the Board 
of Trade and that an Auditor's Certificate in the form prescribed by 
the Board of Trade that such liabilities are fully covered by assets 
has been furnished by each Underwriter to the Board of Trade and 


to the Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 


Chairman of Audit Sub-Committee of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


19th August, 1959. 
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THE INSURANCE INDUSTRY 6343 


INSURANCE COMPANIES ACT. 195x. 
1956 ACCOUNT 


The figures set out in the attached Return relate to Motor Vehicle 
insurance business within Great Britain and Northern Ireland. other 
than reinsurance business, transacted by 1.061 Underwriting 


Members of Lloyd's comprising 20 Syndicates. 


We certify that in accordance with the requirements of the 
Insurance Companies Act, 1958 all liabilities attaching to such business 
have been calculated by the Auditors on a basis approved by the Board 
of Trade and that an Auditor's Certificate in the form prescribed by 
the Board of Trade that such liabilities are fully covered by assets 
has been furnished by each Underwriter to the Board of Trade and 


to the Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


19th August, 1959. 
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THE INSURANCE INDUSTRY 6345 


INSURANCE COMPANIES ACT, 1958. 
1958 ACCOUNT 


The figures set out in the attached Return relate to Marine, Aviation 
and Transit insurance business transacted by 4,208 = Underwriting 


Members of Lloyd’s comprising 185 Syndicates. 


We certify that in accordance with the requirements of the 
Insurance Companies Act, 1958 all liabilities attaching to such 
business have been calculated by the Auditors on a basis approved 
by the Board of Trade and that an Auditor's Certificate in the form 
prescribed by the Board of Trade that such liabilities are fully 
covered by assets has been furnished by each Underwriter to the 


Board of Trade and to the Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committce of Lloyd's. 


(Signed) e. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's 


19th August, 1959. 
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THE INSURANCE INDUSTRY 6347 


INSURANCE COMPANIES ACT, 1958. 
1957 ACCOUNT 


The figures set out in the attached Return relate to Marine. Aviation 
and Transit insurance business transacted by 4,076 Underwriting 


Members of Lloyd's comprising 184 Syndicates. 


We certify that in accordance with the requirements of the 
Insurance Companies Act, 1958 all liabilities attaching to such 
business have been calculated by the Auditors on a basis approved 
by the Board of Trade and that an Auditor's Certiticate in the form 
prescribed by the Board of Trade that such liabilities are fully 
covered by assets has been furnished by each Underwriter to the 


Board of Trade and to the Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyd's, 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committce of Lloyd's. 


19th August, 1959. 
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THE INSURANCE INDUSTRY 6349 


INSURANCE COMPANIES ACT, 1958. 
1956 ACCOUNT 


The figures set out in the attached Return relate to Marine. Aviation 
and Transit insurance business transacted by 3,922 Underwriting 


Members of Lloyd’s comprising 177 Syndicates. 


We certify that in accordance with the requirements of the 
Insurance Companies Act, 1958 all liabilities attaching to such 
business have been calculated by the Auditors on a basis approved 
by the Board of Trade and that an Auditor's Certificate in the form 
prescribed by the Board of Trade that such liabilities are fully 
covered by assets has been furnished by each Underwriter to the 


Board of Trade and to the Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyds 


(Signed) C. G. WASTELI, 
Clerk to Audit Sub-Committee of Lloyd's. 


19th August, 1959. 
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THE INSURANCE INDUSTRY 6351 


INSURANCE COMPANIES ACT, 1958. 
1958 ACCOUNT 


The figures set out in the attached Return relate to all other insurance 
business (including business to which the Insurance Companies Act, 
1958 does not apply) other than Long Term business transacted by 


4,323 Underwriting Members of Lloyd's comprising 4 


Syndicates. 


We certify that in accordance with the requirements of the Insurance 
Companies Act, 1958 all liabilities attaching to such business have 
been calculated by the Auditors on a basis approved by the Board 
of Trade and that an Auditor's Certificate in the form prescribed by 
the Board of Trade that such liabilities are fully covered by assets has 
been furnished by each Underwriter to the Board of Trade and to the 
Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


19th August, 1959. 
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THE INSURANCE INDUSTRY 6353 


INSURANCE COMPANIES ACT, 1958. 
1957 ACCOUNT 


The figures set out in the attached Return relate to all other insurance 
business (including business to which the Insurance Companies Act, 
1958 does not apply) other than Long Term business transacted by 

4,158 Underwriting Members of Lloyd's comprising 95 


Syndicates. 


We certify that in accordance with the requirements of the Insurance 
Companies Act, 1958 all liabilities attaching to such business have 
been calculated by the Auditors on a basis approved by the Board 
of Trade and that an Auditor's Certificate in the form prescribed by 
the Board of Trade that such liabilities are fully covered by assets has 
been furnished by each Underwriter to the Board of Trade and to the 
* Committee of Lloyd's. 


(Signed) A. C. GROVER 


Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committee of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


19th August, 1959. 
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THE INSURANCE INDUSTRY 6355 


INSURANCE COMPANIES ACT, 195s. 
1956 ACCOUNT 


The figures set out in the attached Return relate to all other insurance 
business (including business to which the Insurance Companies Act. 
1958 does not apply) other than Long Term business transacted by 

4,030 Underwriting Members of Lloyd's comprising Os 


Syndicates. 


We certify that in accordance with the requirements of the Lnsurance 
Companies Act, 1958 all liabilities attaching to such business have 
been calculated by the Auditors on a basis approved by the Board 
of Trade and that an Auditor's Certificate in the form prescribed by 
the Board of Trade that such liabilities are fully covered by assets has 
been furnished by each Underwriter to the Board of Trade and to the 
Committee of Lloyd's. 


(Signed) A. C. GROVER 
Chairman of Lloyd's. 


(Signed) RALPH HISCOX 
Chairman of Audit Sub-Committce of Lloyd's. 


(Signed) C. G. WASTELL 
Clerk to Audit Sub-Committee of Lloyd's. 


19th August, 1959. 
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NEDERLANDSE ANTILLEN 
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Uw nummer (letter) 
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Onderwer 


West Tndieche Herver— 
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___ ALGMENE SECRETARIE 
e5e ul -& aM 


Mr. F. Britton Mc Connell 
Insurance Commissioner 
Department of Insurance 
1182 Market Street 
San Frencisce 2 
U.S.A. 


Ue brief van 


Ngo. Willemstad, May 21st. 1958. 


sekerings Mij. ¥.V. 


Ky iagen 


Sir, 

Your letter of April 23, 1958 was duly received and we 
will gladly inform you of the facts that we know. 

On February 4, 1958 Mr. Herbert Oppenheim wrote us fer 
Nationwide Underwriters of Phoenix, Arisona, as per enclosed 
copy. 

The name of the corporation being mentioned in the Nether- 
lands language (which also is the official language here), the 
letters “H.V." being the dutoh equivalent for “Inc.", and the 
words "West Indische” normally being used with reference to the 


Netherlands Antilles, we were of course very much interested is 


this corporation. It soon appeared, however, that said corperaties |, 


was never formed here, and that the names of a Mr. Busenet or a 
Mr. wan Galder (Gelder?) were unknown here. 

Our attorney-general produced a Miotocopy of the Tangier 
Gasette and Times of Morocco, of January 4, 1957, from which we 
learned that said corporation has been formed in Tangier, that 
ite @apital would be US.$. 5000.—, that its purpose specifically 
was to make contracts of reinsurance until a corporation of the 
same wame would have been formed in the Netherlands Antilles. As 


directors were mentioned Mr. J. René Mars, 1 rue Delacroix, Tangier 
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aud Internationa’. Securities and Sold Trust of Tangier. 

The whole set-u.; made a very iubdious impression, so we wrote to the 
Interpol (Internationa, Criminal Police Organization) in Paris, who replied 
that the Oorporation was not .o its records but that furhter information 


would be sought. 

We also wrote to tre dutch consul in Tangier, who sent us more 
information and documentation, 

It seems that the corporation was formed on December 20, 1956 by 
Jean René Mars, banker. He and the International Securities and Gold Trust 
(of Tangier) were the directors; later on were also appointed as directors 
"The Canadian Investment Company of North Africa" (Tangier), Mr. Robert 
Hopps of San Francisco and kir. van Gelder, Reno. 
er ‘They were in a hurry to form a kind of provisional sorperation while 
awaiting the formation of a defini teecorporation in the Netherlands Antilles 
(which was supposed to take more time), to be able to get certain business 
pefore the end of 1956. 

On Bowember 19, 1957 the name of the "West Indische Herversekering 
Maatscbappij H.V." was changed into "International Guaranty and Insurance 
Company". 

Qn June 22, 1957 authorization was given to raise the capital stock 
from $. 5000.— to $. 1.000.000.—— by issuing new shares of $. 100.— each. 
On August 6, 1957 the capital was increased to $. 220.000.—-, on September 
20, 1957 to $. 500.000.—. 

_ “It is presuned that the original plans (to form a corporation later- 
on in the Netherlands Antilles) have been changed, the more so as om September 
16, 1957 the duration of the corporation was changed from 3 to 99 years. 
This is all the information that we have available at this moment. 
In case you would get hold of facts that might be of interest to us im this 


Connection we would wery much appreciate to hear of same. 


-/wo/ The Minister of Justice, 


“47932 O—61—pt. 10-42 
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r. F. Britton ‘ic. Connell 3 
#. 


votre 
Insurance Commissioner your 

Department of Insurance - 

a . 
1152 Market Street oe not? 
San Francisco 2 our 
U. S. A. 
eS \ a 
Obje 
Subj 
4906, 


Willemstad, June 6th, 1958, 


ndische Herver- 


wy 
Neve 


zekerings ij; 


brief slechts EEN onderwerp te behande 


ke 





Sir, 
\ 
Purther to the letter of the Minister of Justice dated May 
21st, 1 no. 1190-d I send you enclosed copy of a letter froa ‘e} 
Secretary-Veneral of the International Criminal Police Organisation] 
dated May 27th, 19 ref, I.C.?.C. no. 2191=-R8/55686, to the — 
of which reference is made. | 


~/FPSA 
y 


S&S: 


E. Jonckheer,. 


Acting Minister of Justice, 











THE INSURANCE INDUSTRY 6363 


INTERNATIONAL CRIMINAL 
POLICE ORGANIZATION 
INTERPOL 


GENERAL SECRETARIAT 


3] bis, Rue Paul Valéry - Paris (16°) 37bis, Rue Paul Valéry - Paris (16°) 
Ml. igosy 35-4 Tél. PASsy 35-49 
votre , 1ces Your letter no 11% B — 5 
pr reference ome T ee See PARIS, 27th May, 1958. 
notre .orerence: I.C.2.0. no.wel9l-8/* 5686 
our iy letter no. 1770=-8/55656 
jated 1&th April 1958. 
| ~ 
Objet aps HERVERZEXERING 
subjec® yaarscual 


iid 
~ 





Sir, 


Further to your letter of the above reference and my correspondence 
concerning the "WEST INDISCHE HERVERZEKERING MAATSCHAPPIJ", I give below the 
results of the investigation made at my request by the Moroccan police: 


The *irm "West Tr'icche Ye-verzekering Maatschappij", established @@ 
Mth Vecemver ssrA, ws. re sovecou oy the sere of the court of Tangier wmés 
no. 5810. Mr. xené MAAS was given as the name of the director of this firm” 
which was situated at no. 1 rue Delacroix, Tangier. . 


At its establishment, its capital was $ 5,000 U.S., divided into fifty 
shares of $ 100, The names of the shareholders were: ‘S 


- THE CANADIAN INVESTIXENT COMPANY OF NORTH AFRICA, 
- FORBIGN EXPANSION COMPARY, 
- ROBERT HOPPS, 
- INTERNATIONAL SURITIES AKD GOLD TRUST, 
- Mme LARS BUZENET, 
- J. RENE MARS, 
- MM. MARS CIA, 
- N.V. BELLEGGINGOMAATSCHAPPIJ axD C®, 
SOCIETE MAROCAINE DE PRUCEDES ET BREVETS D' INVENTION, 
- S.E. VAN GALDER (INVEST.ENT BANK). 


At the meeting of the board of directors on 6th August 1957, it was 
decided to raise the registered capital from $ 5,000 to $ 1,000,000 US and 
name, as representative in America, a Mr. Robert HOPPS, of 417 Montgomery 
Street, San Francisco. At the same time, the board of directors was noming 
and this was composed as follows: 








(( 
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THE CANADIAN INVESTMENT COMPANY OF NORTH AFRICA, 
ROBERT HOPPS, 

INTERNATIONAL SURITIES AND GOLD TRUST 

M.J. RENE MARS, 

- M. VAN GALDER. 


The head office of this firm in America was at Tronpstraat 2 
stad, Curagao. 


’ “illem \ 


At a general meeting held in Tangier on 15th October 1957, it was 
decided to reduce the registered capital to $ 500,000 US and to nominate 
ae. Vas GAL) VAN GALDER as director, 


Finally, at the end of the last meeting held in Tangier on 2lst De 
cember 1957, the name of the firm was changed to the "INTERNATIONAL GUARAR. 
TY AND INSURANCE COMPANY". 


With regard to k. René MARS, the following information concerning hin 
was obtained: MARS Jean René, French, born 26th June 1898 in St. Valéry 
(Somme) France, son of Paul and Eugénie née Level, married , no children, 
company director, resident at 1, rue Delacroix, Tangier, 

He arrived in Tangier in 194°, At this time he was a banker in Paris, 
but left because of the German occupation, 


4 
Since then, he Was never attracted our attention through questionable 
activities. 


In Tangier financial circles, he is consijiered to be honest and of 
excellent character. Nevertheless, all transactions of the firm in question 
are studied carefully by Jecal banks, It is true that these transactions 
have become more ind more in-requent and that inis firm has 


almost one 
out of business. 


The current accounts which H. MaRS had in several local banks have 
for ‘time been exhausted. o = 


It appears that this man's personal fortune has been lost in several \\ 
bad business deals. } 


The associates of K.MARS are unknown to us. 
LD at 





Should any other information concernins; this affair come to my 
acknowledge, I shall inform you immeciately. 


Yours s anoeeety ; 


Mr. S.W. v.d. MEER Simed MW. STCO?,. 
Minister of Justice, Secreta ary Uen«ral, 
WILLEMSTAD, Curacao Voor ifschrift: 


De Al semeen Secret :ris 


Copy for information: 
The Secretary Department of Justice, 
Chief Central National Bureau, ICrv, 
WILLEMSTAD, Curacao. ° 











y him 


my, 


iris, 


lable 


i 
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La chérifienne 


CONSTRUCTIONS NAVALES 


ocleté d'études 


2. ¢. 6040 Tél: 15721 
Copite! 100.000 frs CODES: PETERSON 3 ra. 
1, ewe Dolecroix BENTLEY second 
TANGER 


September 16, 1958. 


Mr, Stanley Borgenirht, Treasurer 
Internetjona’. Cuaranty & Insurame Coe 
1, Kkue Velacroix 

LANGER. 


Dear Sir, 


Wwe are writin, you in owr capacity of Lirector of 
International Guaranty & Insurance Co. 


Picase iet us «now something avout the printing 
of the insurance Policies in French and English. We would 
like w see the Enpiish text before uerinite printing and 
would also like to see the French text in order to eventually 
review the translation. 
Yours fsithtully, 
LA CiLHIFPIEML ub CONS: KUCTIONS 


NAVALLO 


J. .» Guinness, Administrateur 


O 





